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CASES  AT  LAW  AND  IN  EQUITY, 


detshmined  by  tits 


SUPREME  COURT 


OP 


THE  STATE  OF  IOWA, 


AT 


DES  MOINES,  JANUARY  TERM,  A.  D.  1891, 


IN  THE  FORTY-FIFTH  YEAB  OF  THE  STATE. 


W.  C.  Moody,  Api)ellee,  v.  Peter  Fonk,  Appellant. 

Mortgage:  foreclosure:  redeiiption:  rights  of  junior  libn- 
HOLDER.  Where  one  purchases  a  mortgagor's  right  of  redemption 
from  a  foreclosure  sale  of  lands  under  a  senior  mortgage  after  the 
right  of  junior  lienholders  to  redeem  therefrom  has  become  barred, 
and  redeems  the  land  from  such  sale,  he  will  hold  the  land  dis- 
charged from  the  claims  of  junior  lienholders  who  might  have 
redeemed  from  said  sale,  and  may  maintain  a  bill  in  equity  to  quiet 
his  title  as  against  such  liens. 

Appeal  from  Calhoun  District   Cowrt. — Hon.   J.   P. 

Conner,,  Judge. 
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Moody  v.  Funk.  [82  Iowa  H 


Tuesday,  January  27,  1891. 

This  is  an  action  in  equity,  commenced  to  restrain 
the  enforcement  of  a  mortgage  owned  by  defendant, 
Peter  Punk,  and  judgments  owned  by  defendant,  H.  J. 
Oriswold,  against  land  conveyed  to  plaintiflE  by  the 
grantee  of  the  mortgage  and  judgment  debtors.  The 
defendants  named  demurred  to  the  petition.  The 
demurrers  were  overruled,  and,  the  defendant  Punk 
electing  to  stand  upon  his  demurrer,  judgment  was 
rendered  in  favor  of  plaintiff,  and  Punk  appeals. 
Affirmed. 

M.  D.  0^  Connelly  for  appellant. 

0.  J.  Jolley^  for  appellee. 

Robinson,  J. — ^The  facts  admitted  by  the  pleadings 
which  are  material  to  a  determination  of  this  case  are 
substantially  as  follows:  One  James  J.  Gordon  was 
the  owner  of  the  eighty-acre  tract  of  land  in  controversy 
from  the  eighth  day  of  March,  1884,  until  the  fifteenth 
day  of  November,  1886.  On  the  date  first  named  he 
executed  a  mortgage  on  the  land  in  favor  of  the  iBtna 
Life  Insurance  Company,  to  secure  the  sum  of  six 
hundred  dollars.  On  the  seventeenth  day  of  the  same 
month  he  executed  a  second  mortgage  to  the  defendant 
Punk,  to  secure  the  sum  of  two  hundred  dollars.  On 
the  fifteenth  day  of  November,  1886,  he  conveyed  one 
forty-acre  tract  of  the  land  to  his  wife,  and  on  the 
third  day  of  Pebruary,  1888,  he  conveyed  to  her  the 
remainder.  The  mortgage  to  the  -Sltna  Life  Lisurance 
Company  was  foreclosed  in  April,  1887,  the  defendant 
Punk  being  made  a  party  to  the  foreclosure  proceedings  ; 
and  on  the  twentieth  day  of  June,  1887,  all  the  land 
was  sold  to  the  -3Stna  Life  Insurance  Company  to  sat- 
isfy the  judgment  of  foreclosure.  On  the  twelfth  day 
of  May,  1888,  Mrs.  Gordon  and  her  husband  conveyed 
the  land  to  plaintiff,  and  on  the  eighteenth  day  of  the 
next  June  he  redeemed  the  land  from  the  foreclosure 
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sale  by  paying  to  the  clerk  of  the  district  court  of 
€alhoun  county  the  amount  required  for  that  purpose. 
The  plaintiff  seeks  to  have  the  defendant  Funk  enjoined 
from  enforcing  his  mortgage  against  the  land,  and  asks 
to  have  his  title  quieted  as  against  that  mortgage.  As  a 
ground  of  demurrer  the  defendant  Funk  alleged  that  the 
averments  of  the  petition  do  not  entitle  plaintiff  to  the 
relief  demanded. 

In  Crosby  v.  Lodge^  16  Iowa,  400,  it  was  held  that 
real  estate  sold  in  partial  satisfaction  of  a  judgment 
lien  thereon  was  subject  to  a  second  sale  to  satisfy  the 
remainder  due  on  the  judgment,  after  redemption  from 
the  first  sale  by  a  purchaser  of  the  interest  of  the  judg- 
ment debtor.  It  was  said  that,  "if  the  debtor  or  his 
grantee  redeem  land  which  had  been  sold  in  part  satis- 
faction of  a  subsisting  judgment,  the  property  at  once 
becomes  liable  to  satisfy  the  unpaid  balance  of  the 
execution  from  the  moment  of  such  redemption."  That 
decision,  so  far  as  it  was  applicable  to  redemptions 
made  by  the  grantee  of  a  judgment  debtor,  was  in  effect 
overruled  by  subsequent  decisions.  Clayton  t?.  Ellis^ 
50  Iowa,  690,  and  cases  therein  cited.  There  is  not  entire 
harmony  in  the  language  of  some  of  the  cases  in  regard 
to  the  rights  of  junior  lienholders,  and  the  effect  of 
redemptions,  and  both  parties  to  this  appeal  rely  with 
much  apparent  confidence  upon  decisions  of  this  court 
as  supporting  their  respective  claims.  But  it  will  be 
found  that  the  conflict  is  chiefly  between  statements  in 
the  nature  of  dicta^  rather  than  between  the  decisions  on 
questions  actually  involved.  Thus,  in  Clayton  v.  Ellis^ 
snpra^  it  was  said  that  "the  better  rule  is  that  the  lien 
of  the  jud-^ment  as  to  the  unsatisfied  balance  on  the  real 
estate  sold  is  as  to  all  persons  and  in  all  cases  divested 
by  the  sale;"  but  the  question  actually  involved  and 
determined  was  "whether  the  holder  of  an  unsatisfied 
balance  of  a  judgment  can  redeem  from  an  execution  sale 
made  under  the  same  judgment,"  and  it  was  answered  in 
the  negative.  That  decision  was  approved  in  Haydon  v. 
JS/nith,  68  Iowa,  287;    Todd  v.  Davey,   60  Iowa,  634. 
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That  the  lien  of  the  judgment  would  not  be  divegted  "  as 
to  all  persons"  by  the  sale,  was  held,  in  effect,  in  Harms 
^).  Palmer^  73  Iowa,  446 ;  Camphell  v,  Maginnis^  70  Iowa, 
689 ;  Peckenhaugh  v.  Cook^  61  Iowa,*  478,  and  other 
cases  ;  for  it  was  said  in  the  cases  cited  that,  if  the  judg- 
ment debtor  redeem,  the  land  redeemed  would  become 
subject  to  the  lien  of  the  unpaid  portion  of  the  judgment. 
But  there  is  a  marked  difference  between  the  case  of  a 
redemption  by  the  judgment  debtor  and  that  of  a  redemp- 
tion by  his  grantee.  It  is  the  policy  of  the  law  to  secure 
to  the  debtor,  as  nearly  as  is  practicable,  the  full  value 
of  his  property  sold  on  execution.  If  the  execution 
creditor  fail  to  bid  for  the  land  sold  a  just  amount,  the 
debtor  should  be  permitted  to  transfer  his  interest  to 
another  for  a  fair  consideration ;  and,  if  his  grantee 
redeem,  the  execution  creditor  has  no  right  to  complain, 
for  he  might  have  bid  for  the  Lind  a  larger  sum.  Nor  is 
a  junior  lienholder  prejudiced  by  such  a  transfer.  It 
docs  not  affect  his  right  to  redeem  within  the  time  given 
him  by  law,  and,  if  he  is  not  willing  to  give  more  for  the 
land  than  the  amount  for  which  it  was  sold,  he  should 
not  prevent  the  debtor  from  realizing  what  he  can  for  his 
property.  Where  the  debtor  redeems,  and  thus  restores 
to  Ms  estate  land  subject  to  execution  for  other  debts, 
there  is  more  ground  for  holding  that  it  may  again  be 
sold  to  satisfy  the  remainder  of  the  unpaid  j  udgment. 
But,  however  that  may  be,  we  are  of  the  oijinion  that 
the  grantee  of  the  execution  debtor,  who,  as  in  this  case, 
acquires  the  interest  of  his  grantor  after  the  right  of  a 
junior  lienholder  to  redeem  is  barred  by  lapse  of  time, 
may  redeem  without  removing  such  bar,  and  thus  per- 
fect in  himself  the  title  to  the  land  sold.  Our  conclusion 
has  support  in  the  following  cases :  Harms  v.  Palmer y 
73  Iowa,  446 ;  Campbell  v.  Maginnis^  70  Iowa,  590  ; 
Peckenhaugh  v,  Cook^  61  Iowa,  478 ;  EscJier  v.  Simmons^ 
64  Iowa,  276  ;  Clayton  v.  Ellis ^  60  Iowa,  690. 

The  judgment  of  the  district  court  is  affirmed. 
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Thomas  Kane  &  Co.,    Appellants,    v.   Independent 
School  District  of  Rock  Rapids  et  al.j 

Appellees. 

Municipal  Corporations :  indebtedness  in  excess  of  limitation  : 
JUDGMENT :  VALIDITY.  The  directors  of  a  school  district,  the  indebt- 
edness of  which  already  exceeded  that  allowed  by  the  constitutional 
limitation,  contracted  an  indebtedness  with  the  plaintiffs,  and  after- 
wards, through  collusion,  permitted  them  to  obtain  judgment 
therefor  against  the  school  district.  Upon  proceedings  to  compel 
the  defendants  to  levy  taxes  for  the  payment  of  such  judgment, 
hdd,  that  the  judgment  was  of  no  validity  against  the  district,  and 

could  not  be  enforced. 

i 

Appeal  fro^    Lyon  District  Court — IIoN.  Geokge  W. 

Wakefield,  Judge. 

Tuesday,  January  27,  1891. 

This  is  an  action  of  mandamus^  by  which  it  is 
sought  to  compel  the  defendants  to  levy  taxes  to  pay  a 
certain  judgment  which  the  plaintiff  recovered  against 
the  defendant,  the  independent  school  district  of  Rock 
Rapids.  After  the  judgment  was  recovered,  the  terri- 
tory composing  said  district  was  divided  into  several 
districts,  and  it  is  claimed  that  each  district  should 
levy  a  tax  and  pay  its  proportionate  share  of  the  judg- 
ment. The  defendants,  by  answer,  admitted  the  rendi- 
tion of  the  judgment,  but  averred  that  the  same  is  void, 
because  the  debt  upon  which  it  was  rendered  was  con- 
tracted at  a  time  when  said  district  was  indcjted  in 
excess  of  the  limit  authorized  by  the  constitution,  and 
that  for  that  reason  the  court  rendering  the  judgment 
had  no  jurisdiction  to  render  the  same.  It  is  also 
averred  that  the  judgment  was  procured  by  fraud  and 
collusion  with  the  members  of  the  board  of  directors ; 
and  by  way  of  a  cross-bill  it  is  prayed  that  the  judg- 
ment be  canceled,  and  declared  null  and  void.  There 
was   a  hearing  upon   these  issues,    and  a  decree  was 
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entered  for  the  defendants  as  prayed  in  the  cross-bill. 
The  plaintiffs  ^jpj^ol.— Affirmed. 

E.  O.  Oreenleaf  and  Cummins  &  Wright^  for 
appellants. 

E,  G.  Roach  and  Yan  Wagenen  &  McMillen^  for 
appellees. 

RoTHROOK,  J. — There  is  no  direct  evidence  npon 
which  to  base  a  finding  that  the  judgment  was  procured 
by  collusion  between  the  plaintiffs  and  the  directors  of 
the  district.  But  the  court  correctly  found  from  the 
evidence  that,  at  the  time  the  order  was  reissued,  the 
valuation  of  the  taxable  property,  as  shown  by  preced- 
ing state  and  county  tax  lists,  was  eighty-eight  thousand, 
nine  hundred  and  three  dollars,  and  the  district  was 
indebted  in  the  sum  of  forty  thousand  dollars,  and  had 
no  assets,  and  that  it  continued  in  debt  in  said  sum  until 
after  the  issuing  of  the  warrant  for  the  payment  of  the 
judgment.  It  also  appears  from  the  evidence  that  the 
debt  now  in  controversy  was  contracted  for  seats  for 
use  in  the  schoolhouse  belonging  to  the  district.  The 
limit  of  lawful  indebtedness  at  that  time  did  not  exceed 
forty-five  hundred  dollars.  Any  indebtedness  in  excess 
of  that  amount  was  illegal  and  void.  Const.,  art.  11, 
sec.  3.  When  this  debt  was  contracted  the  directors 
had  no  lawful  authority  to  create  any  valid  debt 
against  the  district.  In  attempting  to  do  so  they  not 
only  violated  their  official  oaths,  but  they  surely  must 
have  intended  to  violate  the  constitution  and  the  law. 
The  contract  for  the  seats  was  made  by  one  Green,  who 
was  the  agent  of  the  plaintiffs  in  the  sale  of  the  seats. 
He  knew  when  he  made  the  sale  that  the  contract  was 
void.  But  it  is  wholly  immaterial  whether  he  knew 
the  amount  of  the  indebtedness  or  not.  A  party  who 
becomes  the  creditor  of  a  municipal  corporation  must, 
at  his  peril,  take  notice  of  the  fact  that  its  indebted- 
ness is  in  excess  of  the  constitutional  limitation. 
French  v.  City  of  Burlington^  42  Iowa,  614, 
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It  further  appears  in  the  evidence,  that,  when  the 
original  notice  of  the  action  for  a  judgment  upon  the 
warrant  was  served  upon  the  board  of  directors,  they 
purposely  and  intentionally  failed  to  appear  and  defend, 
and  allowed  judgment  to  be  entered  by  default.  A 
default  in  making  an  appearance  and  defending  an 
action  operates  as  an  admission  of  the  cause  of  action  as 
averred  in  the  petition,  and  that  the  plaintifE  is  entitled 
to  judgment  in  some  amount ;  and  where  the  suit  is  upon 
an  instrument  for  a  definite  sum  of  money  no  evidence  is 
necessary  upon  the  amount  of  damages.  The  default 
made  by  the  directors  was,  therefore,  an  admission  that 
the  district  was  legally  indebted  to  the  plaintiflfs  in  the 
sum  of  the  order  and  interest.  We  have  said  that  there 
is  no  direct  evidence  of  collusion  between  the  plaintiffs 
and  the  directors ;  that  is,  the  evidence  does  not  show 
that  the  plaintiffs  and  the  directors  held  a  meeting,  and 
made  a  compact  or  agreement  that  the  plaintiffs  should 
commence  an  action  upon  the  illegal  claim,  and  th^^t  the 
directors  should  make  no  appearance,  and  thus  enable 
the  plaintiffs  to  enforce  a  void  obligation  against  the 
district.  But  fraud  and  collusion  are  not  required  to  be 
shown  by  direct  evidence.  It  may  be  proved  by  facts  and 
circumstances,  and,  in  our  opinion,  the  evidence  in  this 
case  shows  that  both  of  the  parties  to  that  action  intended 
that  the  plaintiffs  should  recover  judgment. 

Having  found  that  the  judgment  was  a  fraud  upon 
the  district,  the  next  question  to  be  determined  is,  can 
the  district  be  relieved  from  the  payment  of  the  judg- 
ment? It  is  true  as  a  general  proposition,  as  claimed 
by  <50ungel  for  appellant,  that  it  cannot  be  said  that  the 
court  did  not  have  jurisdiction  to  render  the  judgment. 
It  had  jurisdiction  of  the  subject-matter  of  the  suit ;  that 
is,  it  had  jurisdiction  to  render  judgment  on  a  money 
demand,  and  by  the  service  of  process  it  had  jurisdic- 
tion of  the  parties ;  and  if  this  were  a  judgment  against 
a  private  person  it  may  be  that,  under  the  facts,  it 
should  be  held  valid.  But  the  school  district  is  the 
real  party.    The  directors  are  the  trustees  or  managers 
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of  its  affairs.  The  real  parties  in  interest  are  the  tax- 
payers of  the  district.  It  appears  that  these  agents  or 
officers  of  the  district  had  attempted  to  involve  it  in 
debts  to  the  amount  of  nearly  fifty  per  cent,  of  the 
assessed  valuation  of  its  taxable  property,  and,  to  make 
these  fraudulent  obligations  more  binding,  the  directors 
delibemtely  and  solemnly  determined  at  a  meeting  of 
the  board  that  they  would  not  appear  to  the  action,  but 
allow  judgment  to  be  entered  by  default.  An  examina- 
tion of  the  case  of  Ind,  Dist.  v.  ScJireiner^  46  Iowa,  172, 
will  show  some  of  the  methods  adopted  by  officers  ol 
a  previous  board  in  this  same  district.  No  question  wae^ 
made  in  that  case  that  it  was  competent  for  the  district 
to  attack  the  judgment  for  fraud,  and  the  judgment  wat 
;set  aside  on  that  ground.  In  the  case  of  Kelly  v.  Town 
of  Milan,  127  U.  S.  139 ;  8  Sup.  Ct.  Rep.  1101,  the 
municipal  authorities  of  a  city  brought  suit  to  enjoin 
perpetually  the  collection  of  certain  municipal  bonds,  on 
the  ground  that  they  were  issued  without  authority  of 
law.  By  consent  of  the  parties,  it  was  ordered  that  the 
preliminary  injunction  be  dissolved,  and  the  cause  was 
disposed  of  by  a  compromise,  by  which  it  was  agreed 
that  the  town,  for  a  certain  consideration,  should  let  a 
decree  be  entered  in  favor  of  the  validity  of  the  bonds, 
and  the  decree  was  so  entered.  It  was  held  that,  as  the 
bonds  were  invalid,  the  officers  of  the  town  had  no 
greater  power  to  agree  to  an  entry  of  judgment  declaring 
their  validity  than  they  had  to  issue  the  bonds  originally, 
and  that  the  judgment  entered  by  consent  did  not  estop 
the  town,  in  a  subsequent  action  upon  the  bonds,  from 
pleading  the  invalidity  of  their  issue.  Inasmuch  as  we 
have  found  that  the  facts  in  this  case  justify  the  finding 
that  the  judgment  was  rendered  by  the  tacit  consent  of 
the  members  of  the  board  then  in  office,  the  case  above 
cited  would  appear  to  sustain  us  in  holding  that  this 
judgment  is  not  one  of  those  solemn  adjudications  which 
should  be  recognized  and  binding  upon  the  parties. 

It  is  to  be  remembered  that,   in  every  case  deter- 
mined by  a  court  of  last  resort,  it  is  important  to  consider 
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the  consequences  which  must  necessarily  follow  the  decis- 
ion rendered.  It  is  a  matter  of  common  knowledge  in 
this  state  that  many  of  our  cities  have  contracted  debts  to 
the  extent  of  the  constitutional  limitation  ;  and  in  one 
city  there  was  a  time  when  its  business  was  transacted 
tinder  the  restraint  of  an  injunction  forbidding  the  con- 
tracting of  additional  indebtedness.  If  we  were  to 
sanction  judgments  like  the  one  obtained  in  this  case,  it 
would  be  a  license  to  officers  of  municipal  corporations 
to  incur  any  indebtedness  in  any  amount,  and  then  allow 
judgments  by  default,  and  thus  defeat  and  override  the 
constitutional  limitation.  It  is  requiring  rather  too 
much  vigilance  on  the  part  of  the  taxpayer  to  require 
him  to  be  in  attendance  in  the  clerk's  office,  and  in  the 
•courts,  and  upon  the  meetings  of  the  city  councils,  that 
he  may  know  whether  the  indebtedness  contracted  is 
valid,  and  enjoin  such  actions.  The  records  of  this  couiij 
.are  full  of  instances  of  the  malfeasance  of  officers  of 
municipal  corporations.  We  have  repeatedly  held  that 
officers  of  these  corporations  have  no  power  to  contract 
debts  except  such  as  are  authorized  by  law,  and  in  the 
face  of  these  rulings,  and  in  defiance  of  the  constitution 
and  the  statute,  the  unlawful  acts  are  continued,  upon 
the  ground  that  they  are  for  the  public  good.  We 
know  of  no  effectual  method  of  correcting  these  wrongs, 
^except  by  a  resort  by  the  taxpayers  to  the  criminal  law 
to  protect  themselves  from  robbery  by  the  maladminis- 
tration of  officers  of  these  corporations.  There  is  noth- 
ing in  the  views  herein  expressed  inconsistent  with  the 
case  of  Railroad  v,  Osceola  Co.^  45  Iowa,  1C3.  That 
was  an  action  upon  negotiable  judgment  bonds  by  an 
innocent  holder  for  value. 

The  decree  of  the  district  court  is  afjfibmed. 
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District  Township  of  Center  et  al.,  Appellants, 
V.  Independent  District  of  Lansing, 

Appellee. 

School  Districts :  division.  Upon  the  request  of  the  reddents  of  ser- 
eral  civil  townships,  forming  a  part  of  the  independent  school  dis- 
trict of  v.,  certain  territory  was  set  off  bj  said  district  for  the 
purpose  of  establishing  a  new  school  district.  Thereafter  the  resi- 
dents upon  the  land  so  set  apart,  having  applied  unsuccessfully  for 
admission  as  a  subdistrict  to  their  respective  townships,  were  admit- 
ted to  the  independent  district  of  L.  The  district  township  of  C. 
having  brought  suit  to  restrain  the  independent  district  of  L.  from* 
exercising  control  over  the  territory,  held,  that  the  territory  in  ques- 
tion could  not  legally  be  separated  from  the  independent  district  of 
Y.  without  at  the  same  time  becoming  apart  of  another  jurisdiction, 
for  school  purposes,  and  as  it,  therefore,  was  still  a  part  of  the  inde- 
X>endent  district  of  V.  neither  the  plaintiff  nor  the  defendant  had 
any  jurisdiction  over  it,  and  the  plaintiff  was  not  entitled  to  the 
relief  asked. 

Appeal  from  Allamakee  District  Court — ^Hon.  L.  O. 

Hatch,  Judge. 

Tuesday,  January  27,  1891. 

Action  in  equity  by  the  district  township  of  Center 
and  N.  Pliean,  E.  Barthold  and  F.  Smidt,  owners  of  sec- 
tions 1  and  2  and  the  north  half  of  the  northwest  quarter 
of  section  12,  township  98,  range  4,  in  the  civil  township 
of  Center,  asking  a  decree  declaring  said  lands  to  be  a 
part  of  the  plaintiff  district  township  for  school  purposes, 
and  that  defendant  be  enjoined  from  exercising  any 
jurisdiction  over  said  lands,  and  from  receiving  any 
school  tax  levied  thereon.  A  decree  was  entered  dis- 
missing plaintiffs'  petition,  from  which  they  appeal.. 
Affi,rmed. 

Dayton  &  Dayton^  for  appellants. 
/.  If.  Trewin^  for  appellee. 
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Given,  J. — ^This  contention  may  be  regarded  as 
being  between  the  two  districts,  as,  in  the  view  we  take 
of  the  case,  there  is  nothing  in  the  relation  of  the  indi- 
vidual plaintiffs  to  the  issue  that  can  affect  its  determin- 
ation. The  sole  question  is  as  to  which  of  these  districts, 
if  either,  is  entitled  to  jurisdiction  over  the  territory  in 
question,  or,  rather,  whether  the  plaintiff  district  is 
entitled  to  such  jurisdiction;  for  the  relief  asked  can 
only  be  granted  if  the  plaintiff  is  entitled  to  the  juris- 
diction. It  is  admitted  that  many  years  prior  to  1875, 
section  1,  and  the  north  half  of  the  northwest  quarter  of 
section  12,  were  attached  to  the  independent  district  of 
Village  Creek,  LaFayette  township,  and  so  remained 
until  that  year.  Our  first  inquiry  is  whether  that  terri- 
tory has  ever  been  legally  separated  from  that  district, 
for,  if  not,  then  clearly  neither  of  these  parties  is  entitled 
to  jurisdiction  over  it. 

The  proceedings  by  which  it  is  claimed  to  have  been 
separated  are  these  :  On  March  29,  1873,  the  petition  of 
residents  of  Lansing,  LaFayette  and  Center  townships  was 
presented  to  the  board  of  the  independent  district  of  Vil- 
lage Creek,  requesting  that  said  section  1  and  north  half  of 
the  northwest  quarter  of  section  12,  and  certain  lands  in 
LaFayette  township,  be  set  off  to  the  petitioners  for  the 
purpose  of  establishing  a  new  school  district.  This  peti- 
tion was  granted  by  the  board,  and  at  a  meeting  of  the 
electors  of  Village  Creek  district,  March  9,  1874,  it  was 
"Resolved,  that  all  parties  interested  in  property  or 
land  in  section  6,  township  98,  range  3,  and  section  1, 
and  north  half  of  the  northwest  quarter,  section  12, 
township  98,  range  4,  desiring  to  form  a  new  school  dis- 
trict for  school  purposes,  be  detached  from  Village  Creek 
independent  district,  in  conformity  with  law  in  such 
cases  provided."  September  22,  1874,  the  secretary  was 
authorized  to  notify  the  county  auditor  to  change  the 
plat  of  the  district.  A  similar  petition  was  presented  to 
the  board  of  the  plaintiff  district  at  a  meeting  held 
December  12, 1874,  and  the  following  resolution  adopted : 
"Resolved,  that  if  district  of  Lansing  and  LaFayette 
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will  dispose  of  that  part  of  territory  asked  in  the  petition 
of  E.  Barthold  and  others,  we,  the  board  of  district 
township  of  Center,  will  set  off  certain  teiTitory  asked  of 
us  in  a  petition."  June  8,  1876,  a  petition  from  citizens 
of  Lansing,  LaFayette  and  Center  townships  was  pre- 
sented to  the  board  of  the  independent  school  district  of 
Lansing,  reciting  that  petitioners  had  received  a  grant  of 
territory  from  their  respective  townships,  for  the  forma- 
tion of  a  school  district,  and  had  applied  unsuccessfully 
for  admission  as  a  subdistrict  to  their  respective  town- 
ships, and  requesting  that  they  be  admitted  to  that 
independent  district;  they  agreeing  to  erect  a  school- 
house  at  their  own  expense,  and  deed  the  same  to  the 
independent  district  of  Lansing.  The  committee  to 
whom  it  was  i-eferred  recommended  that  the  petition  be 
granted,  on  the  condition  that  the  petitioners  erect  and 
deed  a  schoolhouse  to  the  district,  that  full  consent  be 
given  by  all  petitioners,  and  that  the  opinion  of  the 
county  superintendent  be  given  that  the  consolidation  is 
legal.  The  county  superintendent  having  given  his 
opinion  that  granting  said  petition  would  be  legal  and 
proper,  the  report  of  the  committee  was  adopted  June 
22,  1875,  and  the  county  auditor  notified  of  the  action, 
July  15,  1875.  Title  was  secured  for  a  site,  and  a  house 
erected  at  a  cost  of  three  hundred  dollars,  in  1880,  in 
which  a  school  has  been  maintained  by  the  defendant 
district  ever  since. 

That  this  territory  was  legally  attached  to  the  inde- 
pendent district  of  Village  Creek  is  not  questioned,  and, 
in  the  absence  of  a  showing  to  the  contrarv,  we  must 
presume  that  it  was  legally  attached.  Being  so  attached 
it  could  not  be  severed,  except  as  authorized  by  law, 
and,  until  so  separated,  remains  a  part  thereof.  The 
policy  of  our  law  is  that  tenitory  once  organized  for 
school  purposes  mrst  always  r^^ianin  within  some  juris- 
diction ;  that  it  may  not  be  detached  from  the  jurisdic- 
tion to  which  it  belongs  without  at  the  same  time 
becoming  all  or  a  part  of  another  jurisdiction  for  school 
purposes.    It  is  open  to  question  whether  there  is  any 
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provision  in  the  statute  by  which  territory  attached  as 
this  was  can  be  separated.  Section  16,  chapter  143, 
Acts,  Eleventh  General  Assembly,  seems,  when  in  force, 
to  have  applied  only  to  attaching  part  of  one  school- 
district  township  to  an  adjoining  township.  Chapter 
118,  Acts,  Nineteenth  General  Assembly,  does  not  apply, 
as  it  relates  to  territory  of  incorporated  cities  and  towns ; 
nor  does  chapter  62,  Acts,  Twenty-second  General 
Assembly,  as  that  relates  to  contiguous  independent 
districts,  within  the  same  civil  townships.  Section  1796 
of  the  Code  does  not  apply,  as  that  relates  to  dividing 
townships  into  subdistricts ;  and  it  may  be  questioned 
whether  section  1797  of  the  Code  applies,  as  it  only  pro- 
vides for  attaching  part  of  one  township  to  another.  In 
this  connection  see  JEason  v.  Douglass^  55  Iowa,  390, 
and  Independent  Dist.  Mt.  Vernon  v.  Ind.  Dist.,  65 
Iowa,  590.  This  territory  being  part  of  the  independent 
district  of  ViUage  Creek,  the  Code  of  1873  did  not  have 
the  effect  to  restore  it  to  the  plaintiff  district.  Hancock 
V.  Dist  Twp.^  78  Iowa,  550. 

It  is  evident  that  the  proceedings  had.  were  not  in 
pursuance  of  any  statutory  provision,  hence  we  need  not 
determine  whether  there  is  any  statute  by  which  such 
separation  could  be  made,  but  simply  inquire  whether 
these  proceedings  had  the  effect  of  legally  detaching  the 
territory  from  the  independent  district  of  Village  Creek. 
The  effect  of  the  action  taken  by  the  independent  district 
of  Village  Creek  was  to  turn  this  territory  out  of  its 
jurisdiction,  into  the  care  of  the  petitioners,  leaving 
them  to  hunt  an  alliance  for  it  that  would  bring  it  into 
some  jurisdiction  for  school  purposes,  and  afford  school 
facilities  to  the  residents  therein.  Such  action,  though 
no  doubt  well  meant,  was  wholly  unauthorized,  and  con- 
trary to  the  spirit  and  policy  6t  the  law.  There  was 
certainly  no  authority  in  the  independent  district  of 
Village  Creek  to  separate  this  territory,  and  turn  it  out 
of  its  jurisdiction,  to  be  the  unsuccessful  suppliant  for 
admission  as  a  subdistrict  to  other  school  organizations. 
It  could  only  be  severed,  if  at  aii,  Dy  Decoming  at  the 
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same  time  subject  to  another  jurisdiction.  "School 
directors  have  only  powers  conferred  by  statute,  and  we 
fail  to  discover  any  provision  authorizing  the  directors 
of  independent  districts  to  change  their  boundaries.  If 
this  can  be  done  at  aU,  and  we  are  inclined  to  think  it 
can,  it  should  be  done,  we  think,  by  the  county  superin- 
tendent, under  the  joint  provisions  of  sections  1797  and 
1806."    Eason  v.  Douglass^  65  Iowa,  390. 

These  considerations  lead  to  the  conclusion  that  the 
territory  in  question  was  not  legally  separated  from  the 
independent  district  of  Village  Creek,  and,  therefore, 
did  not  become  restored  to  the  plaintifl  district.  It  fol- 
lows, therefore,  that  the  plaintifl  is  not  entitled  to  any 
of  the  relief  demanded,  and  that  the  decree  of  the  dis- 
trict court  should  be  aii'firmed. 
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Incorporated    Town    of    Spencer,     Appellant^    v. 

Andrew  &  McQueen,  Appellees. 


1. 


2. 


8. 


Municipal  Corporations  :  streets  :  license.  An  incorporated 
town  has  power  to  authorize  the  erection  of  a  scale  in  one  of  its 
streets  by  a  property-owner  in  front  of  his  premises  for  use  in  con- 
nection with  his  business,  when  such  scale  does  not  interfere  with 
the  public  traveL 

: : .    After  the  defendant  had  obtained  permis- 


sion of  the  town  coimcil  to  erect  such  a  scale,  he  ordered  a  scale 
suited  to  the  place,  had  it  shipped  to  him,  had  paid  the  freight  upon 
it,  had  enlarged  his  building  to  accommodate  the  scale-beam  on  the 
inside  thereof,  and  was  doing  some  grading  in  front  of  his  premises 
preparatory  to  setting  the  scale,  when  the  town  council  passed  a 
resolution  rescinding  the  permission  granted,  and  caused  the 
defendant  to  be  notified  of  its  action.  Held,  that  the  town  was 
then  estopped  from  revoking  the  license  until  the  interests  of  the 
public  required  its  removaL 

: : .    The  fact  that  such  a  license  is  being  used 


by  a  copartnership,  when  the  permission  was  granted  to  one  of  the 
partners  only,  wiU  not  warrant  its  revocation. 


Appeal  from  Clay  District  Court. — Hon.  George  H. 

(Jarr,  Judge. 
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Wednesday,  January  28,  1891. 

Action  in  equity  to  determine  the  right  of  defendants 
iK)  set,  maintain  and  use  a  weighing  scale  in  Main  street 
of  the  plaintiff  town,  and  to  restrain  them  from  so  doing. 
The  case  is  again  submitted  under  a  stipulation  that 
defendants  waive  the  right  of  urging  that  plaintiff  has  a 
remedy  at  law.  A  decree  was  entered  dismissing  plain- 
iifE's  petition,  from  which  plaintiff  appeals. — AS^rmed. 

Parker  &  Richardson,  for  appellant 

Mughes  &  Hastings  and  F.  H.  Helsell,  for  appellees. 

Given,  J. — I.  Appellees  insist  in  argument  that 
appellant  has  not  made  all  the  evidence  taken  on  the 
trial  of  record,  namely,  Exhibit  A  and  Exhibit  number 
1,  and  that,  therefore,  the  case  cannot  be  tried  de  novo. 
We  are  not  referred  to  any  part  of  the  six  abstracts  or 
of  the  transcript  in  support  of  this  claim,  but  are  left  to 
search  these  several  hundred  pages  to  see  what  they 
show,  if  anything,  as  to  these  exhibits.  In  the  absence 
of  any  specific  reference,  we  conclude  that  we  may  rely 
upon  the  certificate  of  the  judge  that  the  transcript  con- 
tains aU  the  evidence,  and,  therefore,  consider  the  case 

de  novo. 

II.    The  following  st-atement  of  facts,  with  those 

hereafter   mentioned,  will    be  suflicient  to   a   correct 

1  Municipal        Understanding  of  the  questions  presented : 

*  corporations:     The  defendant  Andrew  was  the  owner  of 

streets: 

uwjuse.  two  lots   fronting   on  Main  street,  upon 

which  he  and  McQueen  decided  to  erect  a  building  in 
which  to  carry  on  the  fuel  and  implement  business. 
April  17,  1888,  the  petition  of  defendant  Andrew  for 
permission  to  put  in  a  scale  in  Main  street  in  front  of 
said  lots  was  granted  by  the  town  council.  Thereupon 
defendants  ordered  a  street  scale  with  levers  and  attach- 
ments, so  that  the  scale-beam  would  be  inside  the  build- 
ing,   and  changed  the  construction  of  their  building 
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a^ccordingly.  On  May  15,  1888,  after  the  scale  hkd  been 
ordered  and  shipped  and  freight  paid,  the  town  council 
passed  a  resolution  rescinding  said  permission,  and 
caused  notice  thereof  to  be  served  on  the  defendant 
Andrew.  Some  attempt  was  made  to  arrive  at  an 
arrangement  satisfactory  to  both  parties,  but,  failing, 
the  defendants  proceeded  to  set  their  scale  in  the  street, 
under  the  permission  granted  to  Andrew.  The  principal 
conflict  in  the  testimony  is  whether  the  scale  is  an 
obstruction  to  public  travel.  We  may  here  say  that  the 
decided  preponderance  of  the  evidence  is  that  the  scale 
is  not  an  obstruction  or  hinderance  to  public  travel. 
The  scale-beam  is  inside  of  the  building,  and  connected 
by  levers  under  the  sidewalk,  and  no  part  of  the  scale 
shows  upon  the  street  except  the  platform,  which  is  so 
substantial,  and  near  the  level  of  the  street,  that  it  can 
be  safely  and  convenielitly  traveled  over. 

III.     Our  next  inquiry  is  whether  the  incorporated 
town  of  Spencer  had  power  to  grant  the  permission  given 

to  the  defendant  Andrew.  That  the  title 
to  public  streets  and  alleys  is  in  the  city  or 
town  in  trust  for  the  use  of  the  public,  is  not  questioned. 
That  other  uses  than  travel  may  be  made  of  the  public 
streets  and  alleys,  is  shown  by  numerous  provisions  of 
the  statute  granting  power  to  authorize  other  uses.  The 
paramount  purpose  of  maintaining  streets  and  alleys  is 
for  public  travel,  and  all  other  uses  must  be  subordinate 
thereto.  The  city  or  town  must  keep  them  free  from 
obstructions,  except  where  the  use  or  obstruction  is  such 
3.S  thi3  city  or  town  is  specifically  empowered  to,  and  has, 
authorized.  Code,  sec.  624;  Heath  v.  Hailroad,  61 
Iowa  11.  Among  the  powers  conferred  upon  incorpor- 
ated cities  and  towns  is  the  right  "to  establish  and  reg- 
ulate markets,  to  provide  for  the  measuring  or  weighing 
: !  hay,  coal  or  any  other  articles  of  sale."  Code,  sec. 
456.  la  Davis  v.  Anita,  73  Iowa,  325,  the  town  under 
(  ithonty  of  this  provision  passed  an  ordinance  appoint- 
ing a  \^  eigh-master,  and  providing  a  penalty  for  selling 
cc  tain  commodities  within  the  town,  when  the  quantity 
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exceeded  one  thousand  barrels,  without  being  weighed 
upon  the  city  scales,  and  declaring  a  certain  scale  in  the 
town  to  be  ''city  scales."  The  court  says,  with  refer- 
ence to  the  power  conferred,  that  "the  power  given,  in 
substance,  is  to  regulate ;  and  this  implies  that  the  cor- 
poration is  empowered  to  do  all  things  essential  to  the 
proper  exercise  of  the  power  expressly  conferred.  The 
privilege  conferred  should  not  be  confined  within  narrow 
bounds,  but  the  discretion  reposed  in  the  corporation 
must  be  fairly  exercised,  so  as  to  not  unduly  infringe 
upon  the  rights  of  the  citizen,  on  the  one  hand,  and  yet, 
on  the  other,  so  that  the  express  and  necessarily  implied 
object  of  the  statute  shall  not  be  unduly  limited.  It  is 
under  the  authority  conferred  by  section  456,  that  many 
of  the  cities  and  towns  have  erected  and  maintained 
scales  in  the  public  streets.  It  is  certainly  the  duty,  as 
well  as  the  privilege,  of  cities  and  towns  to  provide  con- 
veniences for  the  coiTect  weighing  or  measuring  of 
commodities  brought  to  their  markets.  If  the  cities  and 
towns  may  maintain  scales  of  their  own  in  the  public 
streets  to  facilitate  the  weighing  of  hay,  coal  or  other 
articles  of  sale,  we  see  no  good  reason  why  they  may 
not,  under  reasonable  restrictions,  authorize  others  to 
maintain  scales  whereby  the  public  convenience  will  be 
served.  If  it  may  be  said  that  this  power  is  not  dele- 
gated by  statute,  it  is  certainly  included  in  the  trust, 
relation  and  purpose  under  which  cities  and  towns  hold 
the  title  to  and  exercise  control  over  the  public  streets 
and  alleys.  In  Emerson  v.  Bdbcock^  66  Iowa,  268,  the 
plaintiff  sought  to  restrain  the  defendant,  the  city  mar- 
shal, from  removing  a  set  of  scales.  The  petition  alleged 
that  the  scales  were  not  an  obstruction,  were  a  benefit  to 
the  public,  and  that  they  were  put  in  the  street  at  the 
first  laying  out  of  the  town,  and  that  the  council  had  passed 
an  ordinance  requiring  their  removal.  It  was  held  on 
demurrer,  that  the  plaintiff  had  no  legal  right  to  carry 
on  his  private  business  in  the  streets ;  that  his  being 
permitted  to  maintain  his  scales  for  a  time  was  a  mere 
license  which  might  be  terminated  at  any  time,  and  in 
Vol.  82—2 
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such  case  it  was  immaterial  whether  the  scales  amounted 
to  a  nuisance  or  not ;  and^  hence,  that  the  demurrer  was 
properly  sustained.  The  distinction  between  the  cases  is 
obvious.  In  this,  the  scales  were  put  in  by  permission, 
and  evidently  to  serve  the  public  need ;  in  that,  there 
was  no  permission,  and  the  plaintiff  was  a  trespasser. 
Our  conclusion  is  that  the  town  of  Spencer  did  have 
power  to  grant  the  permission  it  did. 

IV.  Appellant  contends  that,  although  the  council 
had  power  to  grant  the  permission,  "it  was  in  effect  a 
mere  license,  and,  as  such,  was  revocable  at  any  time 
before  an  entry  upon  the  premises,  and  possession  taken 
thereunder,  and  expenses  incurred. ' '  Appellee  contends 
that  under  the  facts  the  plaintiff  was  estopped  from 
revoking  the  permission  at  the  time  it  was  attempted  to 
do  so.  We  have  seen  that,  before  the  attempted  revoca- 
tion, the  defendants,  relying  upon  th«5  permission,  had 
ordered  a  scale  suited  to  the  place,  paid  the  freight 
thereon,  and  had  it  shipped  to  them  at  Spencer.  It  also 
appears  that  the  location  requires  grading,  some  of 
which  was  done,  and  that  defendants  enlarged  the  plan 
of  their  building  so  as  to  make  room  for  the  scale-beam 
on  the  inside.  These  facts  were  known  to  the  council 
at  the  time  of  the  attempted  revocation,  and,  under  the 
falniliar  rules  of  the  law,  were  estopped  from  then 
revoking  the  permission.  Appellees  cite  cases  wherein 
licenses  were  held  irrevocable,  but  we  do  not  understand 
them  to  claim,  nor  would  we  hold,  that  this  license 
must  continue  perpetually ;  for,  surely,  such  was  not  con- 
templated by  either  party.  The  license  having  been 
granted  by  authority,  and  the  defendants  having  acted 
thereon,  as  stated,  the  plaintiff  is  estopped  from  revok- 
ing it  until  the  interests  of  the  public  shall  require  that 
it  be  revoked.  If  from  any  cause,  such  as  change  in  the 
travel  or  business,  the  construction  of  a  scale  by  the 
town,  or  the  condition  or  management  of  this  scale, 
public  interests  require  its  removal,  then  the  council 
may  revoke  the  permission.  In  Emerson  v.  Babcockj 
supra^  where  the  scales  were  placed  without  permission, 
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it  was  held  that  permission,  implied  from  allowing  them 
to  remain,  might  be  terminated  at  any  time.  The  doc- 
trine of  estoppel  had  no  application  in  that  case.  As  no 
reason  is  shown  for  revoking  the  permission  at  the  time 
the  resolution  of  revocation  was  passed,  we  think  the 
council  were  not  authorized  to  revoke  it. 

V.  The  permission  being  to  Andrew  alone,  appel- 
lant contends  that  it  confers  no  privilege  upon  the  firm 

of  Andrew  &  McQueen.  It  is  evident  that 
the  privilege  was  granted  with  the  knowl- 
edge and  expectation  that  it  was  to  be  used  by  the  firm. 
Authorities  are  cited  as  to  the  difference  between  the 
rights  of  a  partnership  and  of  those  composing  it.  It  is 
a  sufficient  answer  to  appellant's  claim  that  the  mere  fact 
that  the  firm  of  which  Andrew  is  a  member  is  exercising 
the  privilege  is  not  a  sufficient  reason  for  granting  the 
relief  asked. 

This  discussion  fully  disposes  of  the  case,  and  leads 
to  the  conclusion  that  the  judgment  of  the  district  court 
should  be  affirmed. 


J.  W.  Alfeee,  Appellee,   v.  L.  A.  Gates,  Appellant. 

1.  Contract :  sunday  labor  :  construction.  An  agreement,  whereby 
plaintiff  was  employed  to  go  into  another  state  to  look  after  the 
sale  of  certain  lands  of  the  defendant,  provided  that  the  plaintiff 
should  receive  the  sum  of  two  dollars  a  day  for  every  day  consumed 
in  said  service,  "  Sundays  and  all."  Held,  that,  in  the  absence  of 
evidence  that  the  parties  intended  to  contract  for  labor  on  Sunday, 
the  court  would  adopt  an  interpretation  that  would  sustain  the 
legality  of  the  agreement. 

2.     : : .    Under  such  an  agreement  the  employe  is 

entitled  to  recover  the  agreed  compensation  for  the  Sundays  spent 
in  the  employment  as  well  as  other  days. 

Appeal  from  Jasper  District  Court. — ^Hon.  D.  Rtan, 

Judge. 
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Wednesday,  January  28,  1891. 

Action  to  recover  an  amount  alleged  to  be  due  for 
services  rendered.  There  was  a  trial  by  the  court,  and 
a  judgment  for  plaintiff  for  the  amount  claimed  by  him. 
with  interest.     The  defendant  appeals.— \A^rwec?. 

Alanson  ClarJc^  for  appellant. 

Meredith  <6  Ogg  and  Clements  &  Ward^  for  appellee. 

Robinson,  J. — On  or  about  the  eighteenth  day  of 
December,  1887,  the  plaintiff  and  defendant  entered  into 
a  written  agreement,  of  which  the  following  is  a  copy : 

"This  contract  made  this day  of  December, 

1887,  between  L.  A.  Gates  and  J.  W.  Alfree.  J.  W. 
Alfree  is  to  go  to  Hempsted  county,  Arkansas,  and 
honestly,  industriously  and  faithfully  look  after  the 
interests  of  L.  A.  Gates,  and  the  sale  of  his  land  in  that 
county,  and  personally  go  out  and  over  the  same,  using 
his  best  judgment  and  discretion  as  to  sales ;  also,  to  do 
any  and  all  business  L.  A.  Gates  may  expect  of  him,  such 
as  looking  up  taxes,  paying  the  same,  examining  and 
reporting  records,  etc.,  attending  to  and  making  and 
recording  of  all  deeds,  contracts,  and  generally  to  do  all 
and  anything  that  arises  in  the  selliDg  and  looking  after 
the  land  and  the  sales  and  contracts  already  made ;  and 
as  a  compensation  for  such  services  L.  A.  Gates  is  to  pay 
J.  W.  Alfree  the  sum  of  two  dollars  per  day  for  every 
day  consumed  in  said  services,  dating  from  the  day  he 
started  from  Newton  until  his  return  thereto,  Sundays 
and  all;  provided,  of  course,  that  the  days  lost  from 
sickness  or  disability  to  work  shall  not  be  counted  ;  also 
all  of  said  J.  W.  Alfree' s  legitimate  expenses  shall  be 
paid  by  L.  A.  Gates,  including  railroad  fare,  hotel  and 
livery  bills,  notary  fees,  and  all  expenses  legitimately 
incurred  in  said  business.  Said  J.  W.  Alfree  shall  go 
from  Newton  on  said  trip  as  early  as  January  15,  1888, 


r 
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and  as  much  sooner  as  he  can  get  ready ;  and  this  con- 
tract shalllast  any  way  as  long  as  th6  period  of  two 
months.  As  a  very  large  discretion  is  given  herein  to 
J.  W.  Alfree,  the  best  faith  is  expected  of  him,  and  hon- 
est, conscientious  work,  ajid  his  time  faithfully  put  in. 

"L.  A.  Gates, 
"J.  W.  Alfree." 

The  petition  alleges  that  plaintiff  entered  upon  the 
discharge  of  his  duties  under  the  agreement  on  the  tenth 
day  of  January,  1888,  and  ceased  work  on  the  ninth  day 
of  March,  1888 ;  that  he  was  away  from  Newton  from  the 
first  to  and  including  the  last-named  date,  and  that  the 
time  specified  was  necessarily  consumed  by  plaintiff  in 
performing  his  duties  under  the  agreement;  that  no 
labor  was  i)erf  ormed  on  Sunday  ;  that  he  is  entitled  to 
compensation  for  fifty-nine  days  at  two  dollars  per  day ; 
that  his  necessary  expenses,  amounting  to  one  hun- 
dred and  seventy-four  dollars  and  sixty  cents,  have  been 
paid  by  defendant,  but  that  the  compensation  for  his  ser- 
vices is  unpaid.  He  demands  judgment  for  the  amount 
due.  The  answer  admits  that  nothing  has  been  paid 
plaintiff  for  his  services,  but  alleges  that  he  failed  to 
carry  out  the  agreement  on  his  part  in  good  faith,  that 
he  made  no  sale  of  land,  and  that  his  services  were  of  no 
value.  It  further  alleges  that  the  agreement  is  illegal 
and  void,  for  the  reason  that  it  is  entire  and  indivisible, 
and  requires  labor  not  of  necessity  or  charity  to  be  per- 
formed on  Sunday ;  that  nine  Sundays  are  included  in 
the  time  for  which  plaintiff  seeks  to  recover ;  that  no 
labor  was  performed  on  Sunday,  and  that  no  recovery 
therefor  can  be  had. 

I.  The  record  submitted  to  us  does  not  contain  any 
of  the  evidence  upon  which  the  case  was  tried.     We 

must  presume,  and  it  is  admitted,  that  the 

*  sundaviabor:    evideuco  sustaiucd  the   averments  of  the 

construct  on.     petition.     Two  questious  are  presented  by 

apx)ellant  for  our  determination,  the  first  of  which  is : 

"Was  the  contract  ille^l,   as  providing  for  labor  on 

Sunday?"    It  will  be  oDserved  that  the  contract  does 
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not,  in  terms,  require  the  performance  of  labor  on  Sun- 
day, and  the  only  reference  to  that  day  is  contained  in 
the  provision  in  regard  to  compensation,  which  is  as  fol- 
lows :  "As  compensation  for  such  services  L.  A.  Gates 
is  to  pay  J.  W.  Alfree  the  sum  of  two  dollars  a  day  for 
every  day  consumed  in  said  services,  dating  from  the 
day  he  started  from  Newton  until  his  return  thereto, 
Sundays  and  all."  It  may  be  said  that  all  days  the 
plaintiff  spent  away  from  Newton  to  perform  the  duties 
required  of  him  by  the  contract  were  consumed  in  dis- 
charging such  duties,  but  a  day  so  "consumed"  would  not 
necessarily  be  spent  in  labor.  While  it  is  possible  that 
the  parties  to  the  agreement  intended  thereby  that  plain- 
tiflf  should  labor  on  Sunday,  yet,  in  the  absence  of  proof, 
we  cannot  presume  that  their  intent  was  illegal.  Where 
the  language  of  an  agreement  will  bear  two  interpreta- 
tions, one  of  which  would  make  the  agreement  valid,  and 
the  other  invalid,  in  the  absence  of  proof  as  to  the  intent 
it  is  the  duty  of  the  court  to  adopt  that  interpretation 
which  will  sustain  the  agreement  as  legal.  Curtis  v. 
Oolcey,  68  N.  Y.  304 ;  Lorillard  v.  Clyde,  86  N.  Y. 
387 ;  Bunt  v.  Elliott,  80  Ind.  249.  We  must  presume 
that  the  agreement  was  intended  only  for  legal  purposes. 
That  conclusion  is  warranted  by  the  language  used  and 
the  rules  of  construction,  and  requires  us  to  hold  that 
the  agreement  is  valid. 

II.    The  second  question  asked  by  appellant  is  as 
follows :     "If  the  plaintiff  is  entitled  to  recover,  is  he 

entitled  to  recover  compensation  for  Sun- 
days  mcluded  in  the  time  he  spent  away 
from  home  ?"  It  was  entirely  competent  for  the  parties 
to  provide  that,  for  the  services  required  by  the  agree- 
ment, the  compensation  to  be  pai^  should  be  at  the  rate 
of  two  dollars  per  day  for  all  days  plaintiff  was  absent 
from  home,  including  Sundays ;  and  that  was  all  that 
was  done  in  this  case.  It  was  a  means  adopted  to  ascer- 
tain the  compensation  plaintiff  should  receive  for  the 
days  of  labor  he  performed  under  the  agreement.  He 
did  not  labor  on  Sunday,  and  is  not  asking  pay  for 
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anything  he  did  on  Sunday.  The  principle  in  question  is 
similar  to  that  involved  in  Porter  v.  Sander son^  37  Wis. 
41.  The  defendant  in  that  case  had  hired  a  steam  wreck- 
ing pump,  for  the  agreed  price  of  twenty  dollars  for  each 
day  he  kept  it.  He  retained  it  seven  and  one-half  days, 
including  one  Sunday,  on  which  it  was  not  used.  The 
supreme  court  of  Wisconsin  held  that  the  agreement  did 
not  necessarily  contemplate  the  use  of  the  pump  on  Siin- 
day,  and  that  it  was  lawful  to  require  pay  for  that  day. 
In  our  6pinion  the  plaintiff  is  entitled  to  recover  for  his 
services  two  dollars  for  each  day  he  was  absent  from 
Newton  to  perform  his  part  of  the  agreement  including 
Sundays. 

The  judgment  of  the  district  court  is  affirmed. 


Mary    Brookway    et   al.j    Appellees,    v.    Mary   A. 

Harrington,  Appellant. 

1.  Deed :  mental  capacitt  :  evidence.  The  defendant's  husband, 
at  the  age  of  seventy-five,  and  while  seriously  ill  from  a  compli- 
cation of  diseases,  executed  a  deed  two  days  before  his  death, 
whereby  he  conveyed  to  defendant  a  farm  of  one  hundred  acres, 
valued  at  from  thirty-five  hundred  dollars  to  five  thousand  dollars, 
for  an  expressed  consideration  of  one  hundred  doUars.  The 
attorney,  who  drew  up  the  deed,  was  sent  for  by  the  wife,  at  the 
husband's  request,  and  the  latter  explained  to  the  attorney  that 
one  tract  of  land  In  an  old  deed,  from  which  the  description  was 
to  be  taken,  was  not  then  owned  by  him.  The  physician,  who 
attended  the  husband  during  the  sickness,  testified  that  he  was  in 
such  a  condition  of  mind  as  to  be  able  to  do  but  little  business. 
The  defendant  had  been  married  to  her  husband  but  two  years, 
and  was  fifty-one  years  of  age  at  the  time  of  his  death.  Previous 
to  his  last  illness,  the  husband  had  stated  to  an  attorney  that  he 
intended  that  his  wife  should  have  the  land  in  question.  Hddf 
that  the  evidence  showed  sufficient  capacity  in  the  husband  to 
execute  the  deed,  and  that  the  charge  of  undue  influence  was  not 
supported  by  the  evidence. 

2.     :  CONSIDERATION.    A  deed  imports  a  consideration,  and  want 

of  consideration  must  be  established  by  affirmative  proof. 

3.     : .    In  the  absence  of  fraud,  a  deed  will  not  be  held 

invalid  for  mere  inadequacy  of  consideration. 
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Appeal  from  Lee  District  Court. — Hon.  Charles  H. 

Phelps,  Judge. 

Wednesday,  January  28,  1891. 

Action  in  chancery  to  annul  and  set  aside  a  deed 
on  the  ground  that  it  was  obtained  by  undue  influence, 
while  the  grantor  was  in  an  enfeebled  condition  of 
mind  and  body.  A  decree  was  entered  for  plaintiff, 
after  a  triaf  upon  the  merits.  The  defendant  appeals. 
Reversed, 

Sdbert  M.  Casey ^  for  appellant. 

Yan  Yalkenhurg  &  Hamilton^  for  appellees. 

Beck,  C.  J. — I.  The  defendant  is  the  widow  of 
John    Harrington,  who  died  at  the  age  of  more  than 

seventy-five  years.  Tlie  defendant  was  his 
lai capacity:      secoud  Wife.     She  was  about  liity-one  years 

old  at  the  time  of  his  death,  and  had  been 
married  to  him  a  little  more  than  two  years.  His 
children  had  all  reached  years  of  maturity,  and  none 
of  them  lived  with  him.  Two  days  before  his  death,  he 
executed  a  deed  conveying  to  his  wife  his  farm,  which 
was  their  homestead.  It  contained  about  one  hundred 
acres,  and  is  variously  estimated  to  be  worth  from  thirty- 
five  hundred  to  five  thousand  dollars.  When  the  deed 
was  executed  he  was  very  sick  with  a^ute  pneumonia  and 
inflammation  of  the  urinary  organs,  suffering  greatly,  and 
was  under  the  influence  of  medicine  prescribed  by  his 
physician.  His  wife  sent,  at  his  request,  for  Mr.  Joy, 
four  days  before  his  death,  to  whom  he  expressed  his 
intention  to  convey  his  land  to  his  wife.  Mr.  Joy 
obtained  old  deeds  to  ascertain  the  description  of  the 
land,  and  returned  to  his  house,  promising  to  come  again 
on  the  next  day  with  the  deed  properly  prepared.  He 
was  unable  to  determine  from  the  deed  the  correct 
description  of  the  land  to  be  conveyed,  and  returned  the 
next  day  without  the  deed,  and  advised  Mr.  Harrington 


IT 
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of  the  fact.  Thereupon  he  informed  Mr.  Joy  that  a 
tract  of  land  about  which  the  uncertainty  arose  was  not 
owned  by  him.  Mr.  Joy  then  prepared  a  deed,  and  took 
his  acknowledgment  thereof.  Two  days  afterward  he 
died.  The  physician  who  attended  Mr.  Harrington  tes- 
tified that  "he  was  in  such  a  condition  of  mind  as  to 
be  able  to  do  but  little  business,"  but  in  the  same  con- 
nection makes  the  following  statement :  "I  had  no  con- 
versation with  him,  that  I  recollect  of,  during  his  entire 
sickness,  except  as  to  matters  appertaining  to  his  symp- 
toms and  treatment."  The  physician,  in  effect,  exhibits 
in  his  evidence  doiibt  as  to  Mr.  Harrington' s  capacity  to 
make  the  deed.  But,  in  view  of  all  his  testimony,  we 
think  it  rather  supports  the  conclusion  that  Mr.  Har- 
rington was  compos  mentis^  wholly  capable  of  executing 
the  deed. 

n.  One  fact  gives  irrefragable  support  to  the  con- 
clusion that  Mr.  Harrington  had  sufficient  mental  capac- 
ity to  execute  the  deed,  and  was  not  induced  thereto  by 
undue  influence.  Not  long  after  Mr.  Harrington's 
marriage  with  defendant  he  had  a  severe  spell  of  sickness, 
during  which  he  executed  a  will  prepared  by  Mr.  Joy. 
We  understand  that  this  will  gave  the  property  in  con- 
troversy to  defendant,  though  the  fact  does  not  clearly 
appear.  After  his  recovery  he  was  advised  by  Mr.  Joy 
that  he  ought  to  have  a  more  formal  will  executed.  He 
then  said  that  he  intended  that  his  wife  should  have  the 
land  in  question,  and  he  desired  that  she  should  have 
no  trouble  in  securing  it.  Mr.  Joy  suggested  that  he 
execute  to  her  a  deed.  This  was  while  he  was  in  good 
health,  and  was  a  short  time  before  he  was  taken  with 
his  last  sickness. 

III.  There  is  evidence  given  in  behalf  of  plaintiffs 
which  tends  to  support  their  claim  that  Mr.  Harrington 
had  not  sufficient  capacity  to  execute  the  deed,  but  it  is 
overcome  by  the  decided  preponderance  of  evidence  on 
the  other  side. 

IV.  There  is  no  evidence  supporting  plaintiffs' 
claim  that  Mr.  Harrington  was  induced  to  execute  the 
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deed   by   undue  ihfluence  exercised  by  defendant  or 
others. 

V.  It  is  insisted  that  the  evidence  given  by  the 
defendant  showing  a  consideration  for  the  deed  is  not 

competent.  It  may  be  so  assumed,  for  the 
»•  — ^  consider-    purpose  of  the  case,  and  her  testimony  will 

not  be  considered  by  us.  But  there  is  some 
other  evidence  of  an  actual  consideration.  The  deed 
implies  a  considei*ation,  without  evidence  to  the  con- 
trary. There  is  no  evidence  tending  to  show  want  of 
consideration. 

VI.  It  is  insisted  that  the  consideration  expressed 
In  the  deed — one  hundred  dollars — ^is  grossly  inadequate. 

But,  as  we  find  that  Mr.  Harrington  was 
wholly  capable  of  making  the  deed,  it 
must  be  held  as  valid,  without  regard  to  the  amount  of 
the  consideration,  in  the  absence  of  fraud  or  deception 
affecting  the  consideration.  We  unite  in  the  opinion 
that,  under  the  evidence,  we  are  compelled  to  hold  that 
defendant's  title  to  the  land  in  question  cannot  be 
defeated  upon  the  grounds  urged  by  plaintiffs. 

The  cause  will  be  remanded  to  the  court  below  for 
a  decree  in  accord  with  this  opinion,  or,  at  plaintiffs' 
option,  such  decree  may  be  entered  in  this  court. 
Reveesed. 


Carteb  &  Darrow,  Appellees,  v.  A.  J.  Lee,  Assignee, 

Appellant. 

Q-eneral  Assignment  for  Benefit  of  Creditors:  FiUNa  of  claims. 
The  period  allowed  under  Code,  sections  2119,  2126,  for  the  filing  of 
claims  against  insolvent  estates  cannot  be  extended  in  favor  of  a 
creditor  to  whom  no  notice  of  the  debtor^s  assignment  was  mailed, 
as  required  by  the  first  of  said  sections,  for  the  reason  that  the 
assignee  had  no  information  of  the  indebtedness  to  such  creditor. 

Appeal  from  Folic  District  Covert, — Hon.  Charles  A. 

Bishop,  Judge. 
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Thursday,  Januaby  2£^  1891. 

The  plaintiffs  are  creditors  of  a  mercantile  partner- 
ship named  "Gus  Smith  &  Co."  The  said  partnership 
made  an  assignment  of  the  partnership  property  to  the 
appellant  for  the  benefit  of  creditors.  The  plaintiffs 
did  not  file  their  claim  as  creditors  within  three  months 
of  the  first  publication  of  the  notice  of  the  assignment, 
and  they  commenced  this  proceeding  to  compel  an 
allowance  of  their  claim,  and  for  a  distributive  share  of 
the  proceeds  of  the  property  the  same  as  other  creditors. 
An  order  was  made  in  the  court  below  in  favor  of  the 
plaintiffs,  and  the  assignee  appeals. — Reversed. 

Bancroft  &  Bowen,  for  appellant. 

Mitchell  &  Dudley^  for  appellees. 

RoTHBOCK,  J. — The  assignment  was  made  by  Gus 
Smith  &  Co.  on  the  thirty-first  day  of  October,  1888. 
The  assignee  caused  notice  of  the  assignment,  and  of 
his  appointment,  to  be  published  as  required  by  law. 
The  first  publication  of  the  notice  was  on  the  tenth  day 
of  November,  1888.  The  plaintiffs  were  then,  and  are 
now,  residents  of  the  state  of  New  York,  and  they  had 
no  actual  notice  of  the  assignment  until  more  than  three 
months  after  the  first  publication  of  the  notice.  The 
account  books  of  Gus  Smith  &  Co.  did  not  show  that 
Carter  &  Darrow  were  creditors  of  said  firm,  and  the 
said  assignee  had  no  knowledge  that  they  were  creditors, 
and  did  not,  therefore,  notify  them  of  the  assignment 
by  mail.  The  claim  of  Carter  &  Darrow  consisted  of 
two  acceptances  which  did  not  become  due  until  Decem- 
ber 26,  1888,  and  January  4,  1889,  respectively.  On  the 
twelfth  day  of  February,  1889,  the  assignee  filed  with  the 
clerk  of  the  court  a  report  of  all  claims  filed  with  him 
against  the  said  firm  of  Gus  Smith  &  Co.,  as  required 
by  law.  On  the  first  day  of  July,  1889,  an  order  was 
entered  in  said  proceedings  in  assignment,  directing  the 
assignee  to  pay  forty  per  cent,  on  the  claims  filed  within 
three  months  from  the  date  of  the  first  publication  of 
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notice.  A  final  re;^ort  was  made  by  the  assignee,  and  it 
was  ordered  that  he  be  discharged  upon  paying  a  final 
dividend  of  three  and  one-eighth  per  cent,  to  the  cred- 
itors. The  -application  of  Carter  &  Darrow,  to  be 
allowed  to  share  in  the  proceeds,  was  filed  on  the  six- 
teenth day  of  July,  1889,  but  before  the  payment  of  the 
final  dividend  of  three  and  one-eighth  per  cent.  The 
assignee  has  sufficient  money  in  his  hands  to  pay  the 
same  dividend  to  plaintiffs  as  he  did  to  other  creditors, 
but,  if  such  payment  be  made  to  the  plaintiffs,  it  will 
decrease  the  amount  of  the  dividend  to  the  other  cred- 
itors. The  above  are  the  material  facts  in  the  case. 
They  are  not  in  dispute,  but  were  agreed  upon  by  the 
parties. 

The  question  for  determination  is,  are  the  plaintiffs 
entitled,  under  the  law,  to  share  in  the  distribution  of 
the  proceeds  of  the  property  of  the  insolvent  partner- 
ship the  same  as  the  creditors  who  filed  their  claims 
within  three  months  from  the  date  of  the  first  publica- 
tion of  the  notice  of  the  assignment  ?  Section  2119  of 
the  Code  is  as  follows:  " The  assignee  shall  forthwith 
give  notice  of  such  assignment  by  publication  in  some 
newspaper  in  the  county,  if  any ;  and,  if  none,  then  in 
the  nearest  county  thereto,  which  publication  shall  be 
continued  at  least  six  weeks,  and  shall  also  forthwith 
send  a  notice  by  mail,  to  each  creditor  of  whom  he  shall 
be  informed,  directed  to  their  usual  place  of  residence, 
and  notify  the  creditors  to  present  their  claims,  under 
oath,  to  him  within  three  months  thereafter."  And  by 
section  2126  it  is  provided  that  ' '  all  creditors  who  shall 
not  exhibit  their  claim  within  the  term  of  three  months 
from  the  publication  of  notice,  as  aforesaid,  shall  not 
participate  in  the  dividends  imtU  after  the  payment  in 
full  of  all  claims  presented  within  said  term,  and 
allowed  by  the  court."  It  is  claimed  by  counsel  for 
appellee  that,  notwithstanding  this  positive  provision  of 
the  statute,  the  claim  of  the  plaintiffs  was  properly 
allowed,  because  they  were  not  notified  of  the  assign- 
ment by  mail.     It  cannot  fairly  be  claimed  that  the 
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assignee  neglected  any  duty  in  failing  to  give  notice  to 
the  appellees  by  maU.  The  law  requires  him  to  give  the 
notice  to  "  each  creditor  of  whom  he  shall  be  informed." 
He  hot  only  had  no  knowledge  that  plaintiffs  were  cred- 
itors, but  there  was  nothing  in  the  books  of  the  firm, 
nor  in  the  assignment,  from  which  he  could  acquire  that 
knowledge,  and,  by  section  2126  of  the  Code,  the  plain- 
tiffs  were  required  to  file  their  claims  within  three 
months  from  the  first  publication  of  notice,  and  not 
within  three  months  from  a  notice  sent  to  them  by  mail. 
It  was  held  in  the  case  of  McKinMey  ^.  Nourse^  67 
Iowa,  121,  and  in  Lumber  Go.  v.  Meyer ^  74  Iowa,  403, 
that  a  failure  to  file  or  present  the  claim  to  the  assignee 
within  three  months  from  the  first  publication  of  the 
notice  is  a  positive  bar  to  its  allowance  as  a  claim  on  an 
equality  with  creditors  who  present  their  claims  within 
that  time,  and  that  the  statute  does  not  authorize  the 
construction  that  the  time  may  be  extended  by  reason  of 
equitable  considerations.  There  is  no  saving  clause  in 
section  2126  to  the  effect  that  the  time  may  be  extended 
as  to  those  creditors  who  do  not  receive  notice  by  mail. 
And  we  may  say  that  one  of  the  acceptances  became  due 
in  about  a  month  and  a  half  after  the  first  publication 
was  made,  and  if  appellees  had  been  solicitous  about 
payment,  and  had  used  any  diligence,  they  would  have 
ascertained  lon'g  before  the  expiration  of  the  three 
months  that  an  assignment  had  been  made  for  the  benefit 
of  the  creditors. 

The  judgment  and  order  of  the  district  court  are 

BEVESSED. 


J.  C.  Johnson,  Appellant,  v.  F.  B.  Mosher,  Appellee. 

Fixtures :  intention  of  owner.  Shelving  and  counters  attached  to  a 
building  by  nailing,  which  are  necessary  to  the  use  of  the  premises, 
for  store  purposes,  which  have  been  so  used  f dt  the  period  of  twenty 
years,  and  which  are  so  used  and  situated  at  the  time  of  a  purchase 
of  the  premises,  will  not  pass  upon  a  sale  of  the  property  to  the 
vendee  in  the  absence  of  proof  that  it  was  the  intention  of  the 
owner  that  the  articles  in  question  should  be  regarded  as  a  part  of 
the  realty. 
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Appeal  from  Dubuque  District  Court. — Hon.    D    F. 

Lenehan,   JuAge. 

TnuRSDAY,  January  29, 1891. 

Action  in  replevin  to  recover  certain  shelving,  coun- 
ters and  other  property  used  in  connection  with  a  gro- 
cery. There  was  a  verdict  and  judgment  for  defendants. 
The  plaintiff  appeals. — Affirmed. 

S.  P.  Adams,  for  appellant. 

Fouke  &  Lyon,  for  appellee. 

Beck,  C.  J. — I.  The  plaintiff  claims  that  the  prop- 
erty in  controversy  was  fixtures,  and  the  title,  thereto 
was  acquired  by  him  under  a  sale  upon  a  mortgage  fore- 
closure. The  defendants  insist  that  title  to  the  articles 
of  property  in  question  did  not  pass  under  the  fore- 
closure proceedings,  for  the  reason  that  they  are  not 
fixtures  which  pass  with  the  realty.  Their  claim  of  title, 
as  we  understand"  the  case,  is  based  upon  a  bill  of  sale 
given  by  the  mortgagor  under  whom  plaintiff  claims. 
The  parties  introduced  evidence  tending  to  show  the 
title  under  which  each  claimed,  and  plaintiff  showed  by 
the  evidence  the  fact  that  the  counters  and  shelving 
were  nailed  to  cleats  fastened  to  the  house.  There  was 
no  direct  evidence  tending  to  show  the  intention  of  the 
owners  of  the  real  estate  to  regard  the  property  as 
fixtures. 

II.  The  plaintiff  asked  the  court  to  give  the  jury 
the  following  instructions :  **  1.  If  it  appears  from  the 
evidence  that  the  shelving  in  question  was  attached  to 
the  side  of  the  building  by  nailing,  and  that  the  same  was 
necessary  for  the  use  of  the  premises  for  store  purposes, 
and  had  been  so  used  by  defendant,  F.  E.  Mosher,  for  some 
twenty  years  before  the  premises  in  question  were  pur- 
chased by  plaintiff,  and  so  continued  to  be  attached  and 
used  up  to  the  time  of  such  purchase,  you  are  instructed 
that  the  same  was  a  part  of  the  realty,  and  if  it  appeared 
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that  the  same  was  removed  from  the  premises  by  defend- 
ants, or  either  of  them,  and  was  appropriated  to  their 
own  use  by  them,  you  will  find  for  the  plaintiff  the  amount 
of  the  value  of  the  same  at  the  time  it  was  so  removed 
and  appropriated. 

"2.  If  you  find  from  the  evidence  that  the  counters 
in  question  were  used  by  defendant,  F.  E.  Mosher,  in  the 
prosecution  of  the  grocery  business,  in  the  storeroom 
in  question,  for  twenty  years  or  more,  prior  to  the  pur- 
chase of  the  premises  by  plaintiff,  and  were  adapted  to 
and  necessary  in  the  prosecution  of  said  business  in  said 
place,  and  were  so  used  and  situated  at  the  time  of  said 
purchase,  you  are  instructed  that  the  same  were  a  part 
of  the  realty ;  and  if  it  further  appears  that  the  same 
were  removed  from  said  premises  by  defendants,  or  either 
of  them,  and  appropriated  to  their  own  use  by  them, 
you  will  find  for  plaintiff  the  amount  of  their  value  at 
the  time  of  such  removal  and  appropriation." 

These  instructions  were  rightly  refused.  This  ruling 
is  the  first  ground  of  plaintiff's  complaint.  The  mere 
tojct  that  the  shelving  and  counters  were  attached  to  the 
building  by  nailing,  and  were  necessary  for  the  use  of 
the  premises  for  a  store,  and  were  so  used  for  a  long 
time,  does  not  settle  the  question  of  their  character  as  fix- 
tures, and  requires  them  to  be  regarded  as  a  part  of  the 
realty.  More  must  be  shown  than  contemplated  in  the 
in3truction  required.  It  must  appear  that  it  was  the 
intention  of  the  owner  of  the  property  that  the  articles 
in  question  should  be  regarded  as  a  part  of  the  realty. 
Woolen  Mill  Co.  v.  HauHey^  44  Iowa,  67.  The  correct- 
ness of  this  conclusion  is  obvious.  Many  articles  neces- 
sary for  the  use  of  a  house  may  be  attached  to  it  by 
nails  or  otherwise,  and  so  used  for  a  long  time,  yet  no 
Intention  would  exist  to  make  them  a  part  of  the  realty. 
Such  articles  would  not  be  regarded  as  fixtures  passing 
with  the  realty. 

nL  The  court  instructed  the  jury  in  effect  that  the 
articles  in  question  did  not  pass,  under  the  mortgage,  as 
fixtuie^^  unless  such  was  the  intention  of  the  owner  of 
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the  real  estate ;  that  such  intention  must  appear  to  give 
the  articles  the  character  of  fixtures.  These  instructions 
are  fair  expressions  of  the  rule  of  law  above  stated.  It 
is  plain  that  the  burden  of  showing  such  intention  rests 
upon  the  party  seeking  to  establish  that  the  property  in 
question  partakes  of  the  character  of  fixtures.  No  other 
questions  are  discussed  by  counsel. 

In  our  opinion  the  judgment  of  the  district  court 

ought  to  be  AFFIRMED. 


William  Tomltnson,    Appellant,   v.  Ezekiel  Litze, 

Appellee. 

Judgment  in  Justice's  Court :  entry  :  delay  :  vaudity.  Where  a 
justice  of  the  peace  failed  to  enter  judgment  in  a  cause  until  more 
than  ninety  days  had  elapsed  after  the  return  of  a  verdict  therein, 
heldf  that  the  judgment  then  entered  was  without  jurisdiction,  and 
was  void ;  and  that  the  judgment  debtor  upon  learning  of  the  same, 
more  than  a  year  after  the  entry  thereof,  was  entitled  to  have  the 
judgment  canceled  by  a  court  of  equity. 

Appeal  from    Jones    District    Court — Hon.    J.    D. 

GiFFEN,  Judge. 

Thursday,  January  29,  1891. 

Action  in  equity  to  set  aside  and  cancel  the  record 
of  an  alleged  judgment.  There  was  a  trial  upon  the 
merits,  and  a  judgment  in  favor  of  the  defendant.  The 
plaintifl  appeals. — Reversed. 

Welch  &  WelcTi^  for  appellant. 

No  appearance  for  appellee. 

Robinson,  J. — The  record  submitted  to  us  discloses 
the  following  facts:  In  August,  1886,  the  defendant 
commenced  an  action  against  plaintiff  before  one  G.  W. 
Halsey,  a  justice  of  the  peace,  to  recover  the  sum  of  one 
hundred  dollars.     On   the  twenty-sixth   day   of   that 
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month  there  was  a  trial  by  jury,  which  resulted  in  the 
return  of  a  verdict  on  the  same  day,  in  favor  of  the 
plaintiff  in  that  action,  for  the  sum  of  thirty-five 
dollars.  On  the  eleventh  day  of  September,  1886,  and 
again  on  the  sixteenth  day  of  that  month,  the  defendant 
in  that  action  went  to  the  office  of  the  justice  with  an 
appeal  bond  for  the  purpose  of  taking  an  appeal,  but 
found  that  judgment  had  not  been  entered.  On  the 
third  day  of  November,  1886,  an  attorney  for  plaintiff 
visited  the  office  of  the  justice  and  found  that  no  judg- 
ment had  then  been  entered.  The  justice  moved  out  of 
the  township,  in  which  he  resided  when  the  trial  was 
had,  about  the  first  of  December,  1886,  and,  just  before 
he  left,  he  entered  judgment  on  the  verdict,  but  the 
plaintiff  was  not  advised  of  that  fact,  although  effort 
was  made  in  his  behalf  to  ascertain  what  the  justice 
had  done.  A  transcript  of  the  judgment  so  entered  was 
filed  in  the  office  of  the  clerk  of  the  district  court  of 
Jones  county  on  the  seventh  day  of  April,  1888,  the 
amount  of  the  judgment  for  damages  and  costs  then 
being  more  than  one  hundred  dollars.  The  plaintiff 
claims  that  he  first  learned  of  the  judgment  about  the 
time  this  action  was  commenced  in  August,  1888 ;  that 
the  verdict  was  unjust ;  that  he  owed  defendant  nothing, 
and,  had  the  justice  entered  a  judgment  as  required  by 
law,  he  should  have  appealed  therefrom,  and  had  another 
trial ;  and  that  he  was  prevented  from  taking  an  appeal 
by  reason  of  the  failure  of  the  justice  to  perform  his 
duty.  He  asks  that  the  judgment  be  set  aside  and  can- 
celed, and  that  he  have  general  equitable  relief. 

Section  3552  of  the  Code,  in  regard  to  proceedings 
in  justices'  courts,  is  as  follows :  "In  cases  of  dismissal, 
confession,  or  on  the  verdict  of  a  jury,  the  judgment 
shall  be  rendered  and  entered  upon  the  docket  forth- 
with. In  all  other  cases,  the  same  shall  be  done  within 
three  days  after  the  cause  is  submitted  to  the  justice 
for  final  action."  In  this  case  more  than  ninety  days 
elapsed  after  the  return  of  the  verdict  before  judgment 
was  entered.    In  Burcheit  v.  Casady^  18  Iowa,  344,  it 
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was  said  that  the  "forthwith"  of  the  statutes  meaiis 
*'  in  a  reasonable  time,"  and  an  entry  of  judgment  on 
Monday  on  a  confession  of  judgment  filed  with  the 
justice  late  in  the  evening  of  the  preceding  Saturday  was 
sustained.  So  in  Davis  v.  Simma^  14  Iowa,  156,  it  was 
held  that  a  judgment  rendered  at  eleven  o'clock  A.  m.  of 
one  day,  on  a  verdict  which  was  returned  to  the  j  ustice 
at  half  past  ten  o'  clock  of  the  preceding  evening  was  in 
time.  But  in  that  case  it  was  said  that  the  legislature 
has  directed  that  the  justice  shall,  without  delay,  enter 
the  judgment  in  such  cases,  because  there  is  no  occasion 
for  deliberation  on  his  part,  but  that  the  justice  is  not 
required  to  work  at  unreasonable  hours,  and  that  he  is 
not  allowed  three  days  in  which  to  enter  the  judgment. 
In  Harper  v.  Albee^  10  Iowa,  390,  it  was  held  that,  the 
justice  having  failed  to  enter  a  judgment  on  a  verdict 
for  nearly  sixty  days  after  the  verdict  was  returned,  his 
right  to  do  so  was  gone,  and  a  judgment  entered  by  him 
after  that  time  was  void.  Guthrie  v.  Humphrey^  7  Iowa, 
25.  We  are  of  the  opinion  that  the  delay  in  entering 
judgment  in  this  case  was  so  great  that  the  judgment 
entered  was  without  jurisdiction,  and  is  void.  Had  the 
plaintiff  discovered  the  action  of  the  justice  in  rendering 
judgment  in  time,  he  might  have  had  that  action 
reviewed  by  certiorari^  but  it  appears  that  he  did  not 
learn  of  it  until  more  than  a  year  had  elapsed  after  it  was 
done,  and  until  a  transcript  of  the  judgment  had  been 
filed  in  the  district  court.  It  was  then  too  late  to  resort 
to  that  remedy.  We  are  of  the  opinion  that  plaintiff  has 
shown  himself  entitled  to  the  relief  asked.  Dady  v. 
Brown^  76  Iowa,  628.     Reveesed. 


I  as    S4 

'^!2L-^  TnE  National  State  Bank  of  Burlington,  Appellant, 

116  802  V.  Delahaye  &  Purdy  et  al.y  Appellees. 

1.  Ploading  and  Praotico:  motion:  bepaiiation  of  bequests. 
A  plea  of  payment,  to  an  action  upon  a  promissory  note,  based 
upon  an  agi'ccment  by  plaintiff  to  accept  a  stock  of  merchandise  in 
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eatisf action  thereof,  does  not  require  that  **  such  agreement,  if  in 
writing,  be  incorporated  into  or  attached  to  such  pleading,"  the 
same  not  being  a  claim  founded  on  a  ''writing  as  evidence  of 
indebtedness;"  and  a  motion  to  require  the  pleader  to  state 
whether  such  agreement  "  was  oral  or  in  writing,  and  that  he  be 
required  to  set  out  a  copy  of  the  same,"  may  properly  be  overruled 
for  the  failure  to  separate  the  requests  made  therein. 

"2.  Remedy :  election  :  waiver.  The  plaintiff  commenced  an 
action  at  law  upon  a  promissory  note,  and  subsequently  filed  an 
amended  and  supplemental  petition,  detailing  the  transactions  out 
of  which  the  note  in  suit  originated,  and  asking  equitable  relief, 
A  motion  to  strike  this  petition  from  the  files  having  been  sus- 
tained, the  plaintiff  appealed  from  the  order  of  court,  and  moved 
for  a  continuance  of  the  cause  pending  such  appeal.  The  continu- 
ance being  refused,  the  parties  proceeded  to  trial  on  the  issues 
presented  in  the  action  at  law,  which  resulted  in  a  judgment  for 
defendants,  and  from  that  judgment  also  the  plaintiff  appealed. 
Hdd,  that  the  course  of  the  plaintiff  operated  as  an  election  to  rely 
upon  the  law  action  as  its  remedy,  and  on  the  right  of  appeal  from 
the  judgment  rendered  therein,  and  was  not  entitled  to  a  review  of 
the  court's  ruling  upon  the  motion  to  strike  the  amended  petition 
from  the  files. 

9.  Hvidence :  waiver  of  objection  :  practice.  In  an  action  upon 
a  promissory  note  the  defendants  pleaded  payment,  and  on  the 
trial  introduced  oral  evidence  of  an  agreement  whereby  certain 
property  was  transferred  to  plaintiff  for  that  purpose.  It  appear- 
ing from  the  evidence  tliat  this  agreement  was  in  writing  the 
plaintiff  moved  to  strike  the  above  evidence  from  the  record  for 
the  reason  that  the  writing  was  the  best  evidence,  which  motion 
was  overruled.  Subsequently,  the  plaintiff's  cashier  having  testi- 
fied that  the  writing  was  in  the  bank,  and  he  could  get  it,  the 
defendant's  counsel  asked  that  he  get  it,  and  let  them  see  it.  This 
was  objected  to  by  the  plaintiff  upon  the  ground  that  the  contract 
was  immaterial,  and  the  objection  was  sustained.  Heldj  that  the 
plaintiff  having  secured  the  exclusion  of  the  writing  upon  the 
ground  that  it  was  immaterial,  it  must  be  held  upon  appeal  to  stand 
by  that  assertion,  and  the  above  evidence  which  the  plaintiff  sought 
to  have  stricken  being  material,  the  trial  court  properly  overruled 
the  plaintiff's  motion. 

4.  Practice :  instructions  to  jury.  The  refusal  to  give  to  a  jury 
instructions  asked  by  a  party  to  a  cause  the  substance  of  which  is 
contained  in  the  court's  charge  is  not  error. 

<5.  Payment :  transfer  of  property  :  talub.  Where  a  pica  of 
payment  is  sought  to  be  supported  by  proof  of  a  transfer  of  prop- 
erty' by  the  debtor  to  the  creditor,  the  value  of  such  property 
becomes  an  important  matter  for  consideration  in  determining  the 
question  whether  such  transfer  was  in  pa^^ment  or  as  security.' 
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Appeal  from     Des   Moines     District  .  Court. — Hon. 
Cjiacles  M.  Phelps  and  Hon.  J.  M.  Casey,  Judges. 

Thursday,  January  29,  1831. 

Action  on,  a  promissory  note,  aided  by  attachment. 
The  defendants  pleaded  payment.  There  was  a  petition 
of  intervention,  in  which  the  intervenors  claimed  title 
to  the  property  attached.  On  the  issue  of  payment 
between  plaintiff  and  defendants  there  was  a  verdict  and 
judgment  for  defendants,  and  an  order  discharging  the 
attached  property.    The  plaintiff  appeals. — Affirmed. 

P.  Henry  Smyth  <6  Son  and  Power  &  Huston,  for 
appellant. 

O.  L.  Glasgow,  A.  H.  Stutsman  and  S.  K.  Tracy, 
for  appellees. 

Granger,  J. — I.     The  defendants,  in  pleading  pay- 
ment of  the  note,  averred  that  they  delivered  to  plain- 
tiff in  full  payment,  which  was  accepted  by 

1.  PLKADIIfO  And  1      .       ..«.  J.         1  ^  J  •     ^«  » 

pratuce:  plaintiff,   a  stock    of  goods  consisting  of 

ration  .if  wiues,  liquoTS  and  beer,  and  the  vessels  con- 

taining the  same,  located  at  Gladstone, 
Illinois.  The  plaintiff  moved  the  court  to  require  the 
defendants  to  "stat«  whether  or  not  the  agreement 
referred  to,  by  which  the  property  was  taken  in  payment, 
was  oral  or  in  writing  ;  and  that  they  be  required  to  set 
out  a  copy  of  the  same."  The  court  overruled  the 
motion,  and  properly  so.  Admitting,  for  the  pui^poses 
of  the  case,  that  by  a  proper  motion  plaintiff  was  entitled 
to  a  statement  of  whether  or  not  the  agreement  was  in 
writing,  still  the  court  is  not  in  error,  for  the  motion 
asks  for  what  the  plaintiff,  under  the  law,  was  not 
entitled  to,  and  that  is,  that  the  agreement,  if  in  writing, 
be  set  out.  The  action  is  not  founded  on  such  writing 
as  evidence  of  indebtedness,  so  that  the  requirements  of 
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Code,  section  2648,  apply  ;  and  we  know  of  no  consider- 
ation on  which  the  plaintiflE  was  entitled  to  have  it  set 
out  in  the  pleadings. 

But  the  appellant  says  the  motion  should  have  been 
sustained  "so  far  as  it  was  well  taken,"  and  that  the 
defendants  should  have  been  required  to  state  if  it  was 
in  writing.  We  think  a  motion  should  be  so  presented 
to  the  court  that  its  request,  or  a  particular  request 
thereof  if  it  contains  more  than  one,  may  be  sustained 
or  overruled,  and  not  require  the  court  to  sift  out  and 
inquire  if  it  may  grant  some  part  of  a  request.  Such 
gratuitous  services  have  often  been  criticised,  because 
granting  what  was  neither  asked  nor  desired.  In  a 
motion  to  strike  from  a  pleading  a  particular  portion,  it 
is  often  true  that  a  part  thereof  might  be  stricken,  but 
not  all ;  but  the  party  does  not  desire  less  than  it  asks, 
and  the  court  may  reasonably  so  assume.  In  this  case 
the  court  could  not  have  sustained  the  motion  except  by 
requiring  the  defendants  to  set  out  the  agreement.  Less 
than  that  it  was  not  asked  to  do,  nor  does  the  motion 
indicate  a  desire  for  less. 

II.  Issues  were  formed  on  the  petition  and  the  peti- 
tion of  intervention  on  and  prior  to  October  15,  1889. 
2.  Remedy:  eieo-  ^u  January  7,  1890,  the  plaintiff  filed  an 
tion:  waiver,  "amended  and  supplemental  petition  in 
equity,"  in  which  it  ^reaffirms  the  allegations  of  the 
original  petition;  details  to  some  extent  the  transac- 
tions, out  of  which  the  note  in  suit  originated,  whereby 
the  stock  of  liquors,  etc. ,  before  referred  to,  and  other 
property,  including  real  estate,  were  conveyed  to 
defendant  Fleming,  plaintiff '  s  cashier,  in  trust  for  the 
payment  of  the  note  in  suit,  with  others ;  alleges  that 
the  written  agreement  by  which  it  was  sought  to  be 
accomplished  was  hastily  made,  and  does  not  express 
the  intentions  of  the  parties  ;  states  other  facts  as  to  the 
rights  of  intervenors,  and  concludes  with  the  following 
prayer :  ' '  Wherefore  plaintiff  prays  said  parties  above 
named,  and  each  of  them,  be  made  parties  defendant 
hereto,  and  be  required  to  set  forth  and  exhibit  what 
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title  or  intereirt  they  and  each  of  them  have,  or  claim  to 
have,  in  and  to  the  property  seized  under  the  writ  of 
attachment  issued  in  this  cause ;  that  the  written  con- 
tract above  set  forth  may  be  reformed  so  as  to  corre- 
spond with  the  agreement  in  fact  made  by  and  between 
the  parties  thereto,  as  above  set  forth  ;  that  an  account 
be  had  and  taken  of  the  amount  due  plaintiff  upon  the 
note  set  up  herein,  and  that  plaintiff  have  judgment 
therefor  against  the  firm  of  Delahaye  &.  Purdy  and  said 
Hiram  Purdy ;  that  the  property  seized  under  the  writ 
of  attachment  in  this  cause,  hereby  referred  to  as  part 
hereof,  be  declared  the  property  of  Hiram  Purdy,  and,, 
as  such,  be  subject  to  sale  for  the  payment  of  the 
amount  so  adjudged  to  be  due  plaintiff,  with  interest 
and  costs ;  and  that  the  said  parties  above  named  be 
made  defendants  hereto,  and  each  of  them  be  barred 
from  any  right,  title,  interest  or  claim  in  and  to  said 
property,  or  any  part  thereof ;  and  that  said  property  be 
ordered  sold  to  satisfy  the  amount  so  adjudged  to  be 
due  plaintiff,  with  interest  and  costs  ;  and  plaintiff  praya 
general  relief." 

The  defendants  and  interveners  moved  to  strike  the 
petition  from  the  files,  which  motion  the  court  sustained, 
and  from  such  order  the  plaintiff  appealed,  and,  hence,^ 
it  will  be  seen  there  are  two  appeals  in  the  case,  and 
both  for  our  present  consideratipn.  The  appeal  from 
the  order  sustaining  the  motion  was  perfected  January 
29,  1889,  and,  on  January  31,  plaintiff  filed  a  motion  for 
a  continuance  of  the  cause  until  the  appeal  could  be 
heard,  which  was  refused,  and  thereafter  the  parties 
proceeded  to  trial  on  the  issues  presented  in  the  action 
at  law,  and  from  the  judgment  therein  obtained  the 
other  appeal  is  taken. 

The  proceeding  to  trial  in  the  law  action  was  clearly 
a  waiver  of  the  action  of  the  court  in  striking  the  peti- 
tion in  equity  from  the  files.  Both  the  action  in  equity 
and  the  one  at  law  could  not  be  maintained  (Code, 
sec.  2630) ;  nor  could  plaintiff  legally  rely  on  both  at 
the  same  time.  It  must  place  its  reliance  on  one, 
and  that  at  its  election.    If  it  had  chosen  to  stand  on 
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its  petition  in  equity,  and  properly  disregarded  the 
action  at  law,  it  could,  by  its  appeal,  have  compelled 
the  district  court,  if  in  error,  to  entertain  the  proceeding ; 
and  it  is  not  true,  as  claimed,  that  it  was  compelled  to 
go  to  trial  because  the  continuance  was  refused.  The 
refusal  of  the  continuance  placed  the  plaintiff  in  the 
position  to  make  its  election  of  the  remedies  chosen.  In 
the  law  action  it  was  determined  that  the  note  in  suit 
had  been  paid,  and  the  judgment,  if  valid,  operates  to 
discharge  the  attachment,  and  nothing  remains  for  trial. 
If  we  are  to  reverse  because  of  the  action  of  the  court  in 
striking  the  petition,  then  the  plaintiflE  is  permitted  to 
test  its  right  of  recovery  on  the  note  in  two  actions,  and 
the  note  constitutes  its  entire  interest  in  both  proceed- 
ings. It  invoked,  by  its  petition,  and  accepted,  by  pro- 
ceeding to  trial,  the  adjudications  in  the  law  action, 
subject  to  a  right  of  appeal  from  the  judgment,  and  is 
now  bound  thereby.  This  holding  is  in  harmony  with 
very  many  rulings  of  this  court  where  parties  have 
waived  their  rights  on  appeal  by  proceeding  to  trial  after 
rulings  against  them  on  motions  and  demurrers.  We 
need  not  cite  the  cases.  The  spirit  of  the  rule  is  that  a 
party  may  be  entitled  to  his  choice  of  remedies,  but  not 
to  a  plurality  of  them. 

III.     Upon  the  trial  of  the  issue  of  payment  Hiram 
Purdy  was  a  witness  for  defendants,  and  gave  evidence 
3  kv,„,^ce:         ^^  certain  property  being  transferred  to  the 
j^etion:**  prao-    P^^iintiff  iu  payment  of  the  note.   Mr.  Blake 
tice.  ^03  aigQ  a  witness  for  defendants  and  tes- 

tified that  he  was  present  when  a  transaction  took  place, 
and  at  the  instance  of  the  parties,  or  at  least  one  of 
them,  wrote  out  an  agreement  that  was  signed  by  Hiram 
Purdy  and  J.  J.  Fleming,  as  parties  to  it.  Mr.  Blake 
also  testified  as  to  what  the  talk  was  between  the  parties, 
from  which  he  wrote  the  agreement.  The  plaintiff  then 
moved  that  the  testimony  of  both  Purdy  and  Blake  be 
stricken  out  for  the  reason  that  the  writing  was  the  best 
evidence,  which  the  court  refused.  The  appellees'  con- 
tention in  this  respect  is  that  the  contract,  as  to  pay 
ment,  was  not  reduced  to  writing ;   that  the  writing 
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pertained  to  other  matters.  The  cashier  of  the  plaintiff 
bank  was  a  witness,  and  testified  that  the  writing  was  in 
the  bank,  and  he  could  get  it.  He  was  then  asked  by- 
counsel  for  defendant : 

"Q.  Will  you  do  so,  and  let  me  see  it?  A.  I 
hav'n't  it  with  me ;  it  is  in  the  possession  of  the  bank. 

"Q.  Will  you  let  us  see  it,  please?  (Objected  to 
as  immaterial.     Objection  sustained. ) 

"By  Glasgow  :  We  would  like  to  see  that  contract 
that  has  been  talked  about  here  by  Mr.  Reiney  and  this 
witness,  (Objected  to,  that  it  was  not  material.  Objec- 
tion sustained.)" 

Upon  this  state  of  the  record,  it  is  not  difficult  to 
dispose  of  the  question  presented.  The  testimony  of 
Mr.  Purdy  is  to  the  effect  that  he  had  a  talk  with  Mr. 
Reiney,  president  of  the  bank,  before  Mr.  Blake  was 
called,  in  which  he  proposed  to  turn  out  the  entire  stock 
of  goods  in  payment  of  what  the  defendants  owed  the 
bank ;  and  that  Reiney  accepted,  but  said  the  transfer 
must  be  made  to  the  cashier,  and  not  to  the  bank.  The 
writing  is  excluded  at  the  instance  of  plaintiff,  because 
not  material.  The  plaintiff  must  now  stand  by  the  fact 
on  which  it  has  had  the  writing  excluded.  There  is  tes- 
timony tending  to  show  an  agreement  to  accept  the 
goods  in  payment,  and  that  they  were  so  accepted.  The 
contention  of  appellant  is  that  the  contract  did  not  pro- 
vide for  the  transfer  of  the  goods  as  payment,  but  as 
security  of  the  indebtedness  of  defendants  to  the  bank. 
If  the  contract,  on  its  face,  so  provided,  it  would  almost 
conclusively,  if  not  quite,  show  that  there  was  no  pay- 
ment, and  it  was  surely  material.  'Where  it  does  not 
appear  otherwise,  we  must  assume  facts  in  support  of 
the  action  of  the  court,  and,  as  appellant  has  asserted 
to  the  court  and  secured  the  exclusion  of  the  writing 
because  not  material,  we  must  treat  it  as  having  no 
bearing  on  the  questions  at  issue,  and  that  appellant's 
contention  that  the  contract  was  to  effect  a  secur  ty  of 
the  debt  has  no  support  in  the  writing.  There  was, 
beyond  controversy,  a  payment  or  giving  of  security. 
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If  the  contract  provided  for  either  it  was  material, 
if  for  neither,  it  was  immaterial ;  and,  as  appellant 
asserts  the  latter,  and  has  taken  the  advantage  on  the 
trial  of  such  assertion,  the  fact  will  prevail ;  and,  as 
the  testimony  of  both  Purdy  and  Blake  is  material  to 
the  issue,  the  court  did  not  err  in  refusing  to  strike  it 
from  the  record.  We  do  not  overlook  the  fact  that  Mr. 
Blake  testified  that  he  made  the  writing  from  the  conver- 
sation, and  from  which  it  would  appear  that  the  writing 
should  have  been  admitted.  We  base  our  holding  on 
the  attitude  of  appellant  at  the  trial. 

IV.  Complaint  is  made  of  instructions  given  and 
refused,  but  those  asked  and  those  given  are,  in  their 

legal  import,    so  near  alike,   that  either 

*  instruotion  to    would  have  been  a  reasonably  safe  guide  to 

^^'  the  jury.     Those  given  by  the  court  are  not 

less  so  than  those  asked  by  appellant.     Those  asked  are 

more  elaborate  in  stating  the  details  of  a  contract  of 

payment,  but  those  given  are  sufficiently  so. 

On  motion  of  the  plaintiff  the  court  gave  to  the 
jury  the  following  instruction :  "The  defendants  have 
undertaken  to  prove  a  specific  contract,  not  in  writing, 
under  which  the  property  referred  to  was  delivered  in 
full  payment  of  all  debts  owing  by  Delahaye  &  Purdy  to 
plaintiff,  and,  if  they  fail  to  show  this  specific  conti-act 
by  a  fair  preponderance  of  evidence,  then  your  verdict 
must  be  for  the  plaintiff."  The  instruction  states  the 
gist  of  the  controversy  in  the  case,  and  the  other  instruc- 
tions given  were  in  harmony  with  it,  and  were  sufficient  to 
properly  guide  the  jury  to  a  correct  conclusion. 

Appellant  asked  the  following:  "In  ascertaining 
the  true  nature  of  the  transaction  it  is  proper  for  you  to 
consider  the  attending  circumstances,  such  as  the  failure 
of  the  defendants  to  take  up  or  demand  the  surrender  of 
the  notes,  the  delivery  of  further  security  on  other  prop- 
erty, the  negotiations  and  discussions  about  giving  a 
mortgage  on  real  estate,  the  propriety  of  confessing  judg- 
ment, and  the  acts  and  admissions  of  defendant  Purdy 
4?ubsequent  to  the  tenth  of  August,  1889,"  etc.    It  was 
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refused,  and  the  court  said  to  the  jury :  "In  determin- 
ing this  issue  it  is  your  duty  to  fully,  carefully,  fairly 
and  impartially  consider  and  weigh  all  the  facts  and  cir- 
cumstances disclosed  by  the  evidence  and  bearing  upon 
the  case."  Conceding  the  correctness  of  the  instruction 
asked,  we  think  thfe  one  given  equally  comprehensive  and 
fair.  The  peculiarities  of  a  case  sometimes  render  the 
specification  of  facts  to  be  considered  by  the  jury  neces- 
sary, or  at  least  proper ;  but  when  done  it  should  be- 
with  care  that  undue  prominence  is  not  thereby  given. 
The  failure  to  specify  in  this  case  is  certainly  not  error. 
The  facts  to  which  attention  was  called  by  the  instruc- 
tion asked  were  prominent  in  the  case,  and  likely  not  to- 
escape  the  attention  of  the  jury. 

V.    The  appellant  asked  the  following  instruction, 
which  was  refused :     '^  5.     The  amount  and  value  of  the 
6.  patmtcnt:        property   turned  over  and  delivered   by 
pHnfJi-ty"^'        Delahaye  &  Purdy  has  nothing  to  do  with 
value.  tijjg  controversy,  and  all  evidence  in  that 

regard,  as  well  as  all  evidence  tending  to  show  what  the 
property  inventoried,  or  what  it  was  worth,  or  what  it 
brought,  is  entirely  immaterial,  and  must  be  disregarded 
by  you."  The  refusal  was  right.  The  value  of  the 
property  might  be  a  material  aid  to  the  jury  in  finding 
whether  the  parties,  in  transferring  the  property,  con- 
templated a  payment  or  security  for  the  debt.  If  the 
value  of  property  was  many  times  the  amount  of  the 
debt,  the  probabilities  would  be  against  a  payment.  If 
of  about  the  same  value,  it  would  be  stronger  proof  of 
payment.  We  have  considered  the  other  questions  in 
the  case,  and  there  is  no  error. 

The  judgment  of  the  district  court  on  both  appeals 

is  AFFIRMED. 


g  ^g  Frank  L.  Haller,  Appellee,  v.  T.  M.  Parrott, 

82   42  Appellant. 

121    76g 

1.  Attachment :  levy  on  MORTaAcmD  chattels  :  notice  :  replevy. 
Where  in  an  action  wrongfuUy  commenced  in  a  county  other  than 
that  of  the  defendant's  residence  a  writ  of  attachment  was  issued. 
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and  levied  upon  personal  property  covered  by  a  chattel  mortgage,, 
of  which  the  attachment  plaintiff  had  neither  actual  nor  construct- 
ive notice,  heldj  that  no  right  to  the  possession  of  the  property  was 
acquired  by  virtue  of  the  attachment,  and  that  subsequent  actual 
notice  of  the  mortgage  would  preclude  the  attaching  creditor  from 
thereafter  acquiring  any  right  thereto  adverse  to  the  mortgage. 

2.  Chattel  Mortgage :  description  of  property:  notice.  Where 
the  property  covered  by  a  chattel  mortgage  was  described  as 
"  Thirty-six  ( 86 )  steers  branded  on  right  hip  with  inverted  letter  *  U,* 
three  steers  branded  on  right  hip  with  a  half  circle  facing  down- 
ward thus,,^.  A  majority  of  the  above-described  cattle  are  three 
years  old  past,  and  the  remainder  are  two  years  old  past,"  held, 
that  the  description  was  sufficiently  definite. 

8.      :    ATTACHMENT:    IDENTIFYING  PROPERTY:    EVIDENCE.      In  an 

action  brought  by  a  mortgagee  of  chattels  to  recover  possession  of 
the  mortgaged  property  from  an  officer  who  had  seized  the  same 
under  a  writ  of  attachment,  held,  that  the  mortgagor  might  be 
permitted  to  testify  on  behalf  of  the  plaintiff  that  the  property 
attached  is  the  same  as  that  upon  which  the  mortgage  was  given, 
where  the  purpose  of  such  testimony  is  simply  to  identify  the 
mortgaged  property  in  the  hands  of  the  officer,  and  not  to  aid  a 
defective  description. 

4.     : :  RES  AD  JUDICATA.    A  judgment  in  an  action  aided 

by  attachment  ordering  the  sale  of  attached  personal  property  on 
special  execution  is  not  admissible  in  evidence  against  one  claim- 
ing the  possession  of  said  property  under  a  mortgage,  and  who  was. 
not  a  party  to  the  attachment  suit. 

Appeal  from   Ida   District  Court. — ^Hon.  J.    H. 

MAOOMBEii,  Judge. 

Thursday,  January  29,  1891. 

This  is  an  action  at  law  to  recover  possession  of 
thirty-six  head  of  steers.  There  was  a  trial  to  the  court^ 
resulting  in  judgment  for  plaintiff.  The  defendant 
appeals. — Affirmed. 

BradsJtaw  &  McGiffin^  for  appellant. 

J.  D.  LotJirop  and  J.  C.  Walter^  for  appellee. 

Given,  J. — The  facts  material  to  a  determination 
of  the  question  submitted  are  as  follows:    December 
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26,  1885,  .A.  G.  Bagley,  then  of  Fremont  county,  Iowa, 
executed  a  chattel  mortgage  to  Chapin  &  Irish  to  secure 
thirteen  hundred  and  nine  dollars  and  forty-four  cents 
on  property  described  as  follows:  "Thirty-six  (36) 
steers  branded  on  the  right  hip  with  inverted  letter  '  U,' 
three  steers  branded  on  the  right  hip  with  a  half  circle 
facing  downwards  thus,  ^^.  A  majority  of  the  above- 
described  cattle  are  three  years  old  past,  and  the 
remainder  two  years  old  past."  The  mortgage  further 
recites  that  it  '4s  given  to  secure  the  pi^rchaSe  money 
of  the  stock  described  above,  and  said  steers  are  to  be 
kept  upon  full  feed  of  corn  until  the  note  secured 
hereby  is  paid  in  full.  Said  cattle  to  be  kept  upon  the 
west  half  of  the  northwest  quarter  of  section  2,  town- 
ship 87,  range  42,  Morgan  township,  Woodbury  county, 
Iowa."  This  mortgage  was  filed  for  record  in  Wood- 
bury county,  December  26,  1886,  and  in  Fremont  county, 
August  19,  1886.  About  August  1,  1886,  the  plaintiff 
became  the  owner  of  this  mortgage  and  the  notes  secured 
thereby.  On  July  24,  1886,  the  defendant,  as  sheriff  of 
Ida  county,  levied  upon  and  took  possession  of  the 
steers  in  question,  under  a  writ  of  attachment  issued  by 
the  clerk  of  the  court  of  Ida  county  at  the  suit  of  the 
Iowa  Barb  Steel  Wire  Co.  v.  A.  G.  Bagley,  as  the  prop- 
erty of  said  Bagley.  The  said  action  was  transferred  to 
the  district  court  in  and  for  Fremont  county  because  of 
the  residence  of  Bagley  being  in  that  county.  On 
January  29, 1887,  judgment  was  rendered  in  that  action  in 
favor  of  plaintiff  and  against  the  defendant  Bagley,  and  an 
order  entered  for  ''  special  execution  against  the  attached 
property  herein,  to- wit,  thirty-six  head  of  two  and  three- 
year-old  steers."  Bagley  was  asked  upon  his  examina- 
tion :  ' '  State  where  you  resided  during  the  years  1885  and 
1886,  and  what  business  you  were  then  engaged  in."  He 
answered :  "I  resided  at  Tabor,  Fremont  county,  Iowa, 
and  was  engaged  in  general  mercantile  and  fann  imple- 
ment business,  until  July  17,  1886."  We  do  not  under- 
stand, from  this  question  and  answer,  that  the  witness 
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states  that  he  ceased  to  reside  at  Tabor,  July  17,  1886, 
but  that  he  then  ceased  to  do  business  at  that  place. 
On  August  10  following  the  levy,  the  plaintiff  gave 
notice  to  the  defendant  of  his  claim  to  the  property 
levied  upon. 

I.     The  appellant  contends  that,  as  defendant  had 
no  actual  notice  of  the  mortgage,  and  it  was  not  filed  for 

record  in  Fremont  county,  where  the  mort- 

I .  Attachvent  :  •'  '  . 

levy  on  morf.     gagor  resided  at  the  time  of  the  levy,  it  is 
tela :  nouoe :     not  Valid  as  affaiust  defendant,  and  should 

not  have  been  admitted  in  evidence  over 
his  objection.  The  defendant  did  not  have  actual  notice 
of  the  mortgage  at  the  time  of  the  levy,  nor  had  he  con- 
structive notice,  for  at  that  time  the  mortgage  had  not 
been  filed  for  record  in  Fremont  county,  where  Bagley, 
the  holder 'of  the  property,  resided,  as  required  by  sec-  . 
tion  1923  of  the  Code.  Stewart  v.  Smithy  60  Iowa,  276 ; 
King  v.  Wallace j  78  Iowa,  221.  The  defendant  did  have 
actual  notice  of  plaintiff's  claim  to  the  property,  August 
10, 1886,  and  before  any  other  proceedings  were  had  with 
respect  to  the  property  than  the  levy.  That  the  mort- 
gage is  valid  as  between  the  parties  and  all  persons 
having  actual  notice  thereof,  though  not  filed  for  record, 
is  not  questioned.  The  attachment  was  issued  in  an 
action  brought  in  the  wrong  county.  It  was  brought 
against  Bagley  alone  in  Ida  county,  and,  because  that 
was  the  wrong  county,  was  transferred,  as  provided  by 
statute,  to  Fremont,  the  county  of  Bagley' s  residence. 
In  Wasson  v.  Millsap,  70  Iowa,  348,  such  an  attachment 
was  held  to  be  without  authority  of  law.  Being  without 
authority,  it  gave  no  right  of  possession  to  the  defend- 
ant. This  action  for  possession  was  commenced  August 
28,  1886,  and  the  question  involved  is  plaintiff 's  right  to 
possession  at  that  time.  If  he*  was  entitled  to  the  pos- 
session of  the  property,  the  defendant  could  not  defeat 
it  in  this  action  by  an  after-acquired  right  in  himself. 
By  the  notice  served  August  10,  the  defendant  was  fully 
iniormed  of  the  mortgage,  and  was  thereafter  as  much 
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bound  by  it  as  if  it  had  been  previously  filed  for  record 
in  the  proper  county. 

II.  Another  reason  urged  why  the  mortgage 
should  not  have  been  admitted  •  in  evidence  is  because  of 

.  its  description  of  the  mortgaged  property. 
mortjTHice:        "  If  f  rom  the  description  contained  in  the 

description  of  .  .,  -j-j*        xjj.  -n 

prouerty:         mortgage  the  mind  is  directed  to  evidence, 

whereby  it  may  ascertain  the  precise  thing 
conveyed,  if  thereby  absolute  certainty  may  be  attained, 
the  instrument  is  valid  ;  otherwise,  it  is  void  as  to  third 
peisons  for  uncertainty."  Everett  v.  Brown^  64  Iowa, 
420 ;  Bank  v.  Ratkey^  79  Iowa,  216.  Tested  by  this  rule 
we  think  the  description  of  the  property  given  in  the 
mortgage  is  suflBciently  definite.  We  see  no  error  in 
admitting  the  mortgage  in  evidence. 

III.  On  his  examination  Bagley  was  asked  to 
state  "  whether  the  cattle  described  by  you  above,  and 
^  .  atti^oii.     placed  in  Morgan   township,   were  those 

Sl^properiy  f^'  purchased  by  you  of  Chapin  &  Irish,  and 
evidence.  ^j^g  same  cattle  upon  which  the  mortgage 
was  given."  The  appellant  objected  to  so  much  as  asked 
if  they  were  the  same  cattle  upon  which  the  mortgage 
was  given.  The  appellant  concedes  that  such  evidence 
might  be  admissible  as  between  the  mortgagor  and  mort- 
gagee. We  fail  to  discern  any  reason  why  it  was  not  as 
admissible  as  against  this  defendant,  for  it  was  not  to  aid 
a  defective  description,  but  to  identify  the  property  in 
the  hands  of  the  defendant  as  being  the  same  included 
in  a  suflBicient  description. 

IV.  The  appellant  offered  a  transcript  of  the  judg- 
ment of  the  district  court  of  Fremont  county  in  the  case 
^  . .  ^,      originally    brought   in    Ida    county,    and 

adjudicau.  transferred  to  Fremont.  There  was  no 
error  in  sustaining  appellee's  objection,  for  this  plaintiff 
was  not  a  party  to  that  action,  and  the  order  of  the  court 
granting  si)ecial  execution  therein  against  the  property 
in  question  did  not  tend  to  show  that  the  plaintiff  was 
not  entitled  to  the  possession  of  the  property  iu  question 
at  the  time  this  suit  was  brought 
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It.  follows  from  what  we  have  said  that  we  do  not 
think  the  court  erred  in  rendering  judgment  against  the 
defendant,  and  our  conclusion  is  that  the  judgment  of 
the  district  court  should  be  affirmed. 


J.    P.    MoMuRRAT,     Appellant,    v,    D.    L.    Hughes,        sz   47! 

AppeUee.  "'  H 

1.  Sale;  apparent  owneb:  innocent  purchaser;  estoppel.  A 
racehorse  was  purchased  jointly  by  M.  and  H.,  at  Lexington,  Ken- 
tucky, but  a  bill  of  sale  therefor  was  executed  to  H.  alone  as  vendee, 
and  the  evidence  tended  to  show  that  it  was  the  intention  of  M.  at 
the  tune  to  keep  his  interest  in  the  horse  a  secret.  Subseqiiently, 
the  horse  was  sent  to  Gainesville,  Texas,  where  both  M.  and  H. 
resided,  and  was  there  kept  in  a  bam  at  the  racetrack,  where  H., 
who  was  a  **  driver  and  campaigner  of  horses,"  took  charge  of  the 
horse,  and  paid  the  expenses  incident  to  feeding,  caring  for  and 
training  him.  M.  frequently  visited  the  bam,  but,  while  showing 
much  interest  in  the  horse,  did  not  disclose  his  ownership,  and  the 
"rubber"  in  charge  did  not  know  of  it.  Afterwards  H.  took  the 
horse,  with  the  consent  of  M.,  to  Keokuk,  Iowa,  where  he  sold  him 
to  the  defendant.  The  latter  did  not  see  the  bill  of  sale  received  by 
H.  at  Lexington,  it  having  been  lost,  but  was  informed  by  another 
at  Keokuk  that  it  had  been  seen  by  him.  Before  leaving  Gaines- 
ville H.  had  made  a  bill  of  sale  to  M.,  but  this  had  not  been 
acknowledged  and  recorded,  and  the  defendant  had  no  actual 
notice  of  the  interest  of  M.  in  the  property.  Hdd,  that  M.  was 
estopped  by  his  conduct  from  asserting  any  title  to  the  horse  as 
against  the  defendant. 

■H.    Praotioe  in  Supreme  Court:  findinos  of  fact:  error.    A 
cause  tried  to  the  court  will  not  be  reversed  upon  appe<J  because 
some  of  the  findings  of  the  court  are  not  supported  by  the  evi- 
dence, where  such  findings  are  immaterial,  and  the  material  facts 
rf  ound  sustain  the  judgment  rendered. 

Appeal  from  Lee  District  Court — B.on.  J.  M.  Caset, 

Judge. 

Friday,  January  30,  1891. 

This  is  an  action  to  recover  the  possession  of  specific 
personal  property.  Tliere  was  a  trial  by  the  court, 
which  resulted  in  a  judgment  in  favor  of  the  defendant 
for  the  property  and  costs.  The  plaintiff  appeals. 
Affirmed. 
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W.  J.  HobertSj  for  appellant. 

James  O.  Davis,  for  appellee. 

Robinson,  J. — On  the  twenty-third  day  of  Novem« 
ber,  1887,  the  plaintiff  filed  in  the  court  below  a  petition 
in  which  he  alleged  that  he  was  the  absolute  and 
unqualified  owTier  of  a  certain  pacing  racehorse,  known 
as  "  Kichball,  and  of  harness  and  robe  used  with  him, 
and  that  he  acquired  such  oviTiership  by  purchase  from 
one  T.  C.  Halsell  on  the  fourteenth  day  of  March,  1887* 
On  the  twenty-fifth  day  of  October,  1888,  the  plaintiff 
filed  an  amended  and  substituted  petition,  in  which  he 
alleged  that  he  was  the  absolute  and  unqualified  owner 
of  the  horse,  and  that  he  acquired  such  ownership  by 
purchase  from  one  J.  P.  Hird.  The  answer  of  defend- 
ant denies  the  allegations  of  the  petition,  and  alleges 
that  the  defendant  is  the  absolute  and  unqualified 
owner  of  the  horse ;  that  he  purchased  him  for  a  valua- 
able  consideration  of  T.  C.  Halsell,  without  knowledge 
or  notice  of  the  claim  of  plaintiff ;  that  plaintiff  by  his 
acts  placed  it  within  the  power  of  Halsell  to  deceive  and 
defraud  the  defendant;  that  he  remained  silent,  and 
permitted  the  superior  court,  in  the  case  of  Hughes  v. 
Halsell,  to  adjudicate  the  title  of  defendant ;  and  that  by 
reason  of  these  facts  he  is  estopped  from  setting  up  any 
claim  or  title  adverse  to  that  of  defendant.  The  court 
made  a  special  finding  of  numerous  facts,  which,  in 
effect,  determined  that  the  estoppel  pleaded  was  sus- 
tained. 

I.     In  December,   1886,   the  plaintiff  and    Halsell 
resided  in  Gainesville,  Texas.     The  plaintiff  was  superin- 
1  8ai,b:  apparent  ^^^deut  of  the  pubUc  schools  of  Gaiuesville, 
cen'lijurchawr:  ^^*  Halsell  was  what  is  styled  by  plaintiff 
esiopiH:!.  a  ''driver  and  campaigner  of  racehorses.'' 

It  seemed  to  be  the  business  of  Halsell  to  train  race- 
horses, and  to  travel  about  the  country  during  the 
racing  season  with  racehorses,  which  he  entered  in  races 
for  the  money  where  there  was  a  chance  to  win.    In 
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December,  1886,  the  horse  Richball  was  in  Lexington, 
Kentucky,  but  was  owned  by  a  resident  of  Gainesville, 
named  J.  P.  Hird.  At  that  time  Halsell  asked  plaintiff 
to  buy  the  horse,  but  he  refused  to  pay  the  price, 
twelve  hundred  dollars,  demanded.  It  was  finally 
agreed  between  the  two  that  the  plaintiff  should  give 
one  thousand  dollars  for  the  horse,  and  that  Halsell 
should  pay  the  remainder,  and  have  the  privilege  of 
handling  the  horse.  The  plaintiff  advanced  one  hun- 
dred dollars  to  secure  the  sale.  Halsell  went  to  Ken- 
tucky for  the  horse,  and,  on  his  return  with  him,  the 
plaintiff  paid  nine  hundred  dollars  more,  and  Halsell 
gave  a  notje,  signed  by  himself  and  another,  for  the 
remaining  two  hundred  dollars.  In  March,  1887,  Hal- 
sell left  Texas  to  campaign  in  Kansas  and  Illinois.  In 
August  of  that  year  he  had  the  horse  at  the  Keokuk 
fair,  and  about  that  time  pledged  the  horse  to  one  Bul- 
lard,  to  secure  a  loan  of  two  hundred  and  thirty  dollars. 
On  the  first  day  of  September,  1887,  Halsell  sold  the 
horse  to  defendant  for  the  sum  of  five  hundred  dollars, 
agreeing  to  satisfy  the  BuUard  claim,  and  reserving  the 
right  to  repay  the  purchase  price  on  the  first  day  of 
April,  1888,  and  take  the  horse.  .On  the  twelfth  day  of 
September,  1887,  the  defendant  commenced  an  action 
in  the  superior  court  of  the  city  of  Keokuk,  against 
Halsell  and  Bullard,.  for  a  specific  performance  of  the 
contract  of  sale.  Bullard  appeared,  and  filed  answer, 
and  on  the  eighteenth  day  of  October,  1887,  a  decree  was 
rendered  which  recited  that  Hughes  had  paid  into  court 
two  hundred  and  thirty  dollars  for  Bullard,  and  awarded 
the  possession  and  ownership  of  the  horse  to  Hughes. 
On  November  28,  1887,  Halsell  filed  an  answer,  in  which 
he  denied  liability.  On  the  first  day  of  December,  1887, 
judgment  was  rendered  against  Halsell  for  damages,  for 
failure  to  perform  his  agreement,  in  the  sum  of  ninety- 
seven  dollars. 

The  district  court  found  that,  as  between  plaintiff 
and  fialsell,  the  horse  was  purchased  for  the  plaintiff'. 
The  appellant  contends  that,  the  court  having  found 
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that  plaintiff  purchased  the  horse  of  Hird,  and  not  of 
Halsell,  there  is  no  evidence  to  justify  the  finding  of  an 
estoppel. 

It  appears  that  the  negotiations  with  Hird  were 
carried  on  by  Halsell.  He  made  the  first  payment  of 
one  hundred  dollars.  He  brought  the  horse  from  Ken- 
tucky, and  placed  him  in  a  livery  barn  in  Gainesville 
for  a  short  time.  He  was  then  taken  to  the  racetrack, 
and  kept  in  a  stable  there  which  had  been  owned  by 
Halsell.  The  plaintiff  and  Halsell  were  both  present 
with  Hird  when  the  sale  was  closed,  but  the  plaintiff  did 
not  disclose  his  interest  in  the  horse,  although  it  was 
known  that  he  advanced  some  of  the  purchase  price. 
Hird  supposed  that  some  one  besides  Halsell  was  the 
actual  owner  of  the  horse,  although  he  executed  to  him 
the  written  transfer  or  bill  of  sale  required  in  such  cases 
by  the  statutes  of  Texas.  The  plaintiff  claims  to  have 
purchased  the  stalls  at  the  racetrack,  in  which  the  horse 
was  kept,  of  Halsell ;  but  the  latter  took  charge  of  the 
horse,  had  him  cared  for  by  a  man  in  his  employ,  and 
paid  the  expenses  incident  to  feeding,  caring  for  and 
training  him.  The  plaintiff  visited  the  bam  while  he 
was  kept  at  the  racetrack  frequently,  and  showed  much 
interest  in  him,  but  did  not  disclose  his  ownership.  The 
* '  rubber ' '  in  charge  of  the  horse  did  not  know  of  his 
claim.  When  Halsell  was  about  to  start  on  his  northern 
tour,  in  March,  1887,  he  gave  to  the  plaintiff  an  instru- 
ment in  writing  of  which  the  following  is  a  copy : 

*' Gainesville,  Texas,  March  14,  1887. 

"For  valuable  consideration,  I  have  this  day  bar- 
gained, sold  and  delivered,  unto  J.  F.  McMurray,  one 
dark  bay,  white-faced  racing  horse,  known  as  'Rich- 
ball,'  the  title  to  which  I  will  forever  warrant  and 
defend.  T.  C.  Halsell." 

The  plaintiff  states  that  he  did  not  think  the  instru- 
ment was  necessary,  but  took  it  as  a  precaution  against 
accident,  that  he  might  have  evidence  of  his  ownership. 
The  plaintiff  never  saw  the  horse  after  he  was  taken 
from  Gainesville  in  the  spring  of  1887,  nor  did  he  see 
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Halsell  until  the  latter  part  of  the  next  autumn.  He 
went  to  Chicago  early  in  July  of  that  year,  expecting 
as  he  says  to  meet  Halsell  there ;  but  he  did  not  find 
him,  although  he  consulted  a  weekly  paper  called  the 
^'Horseman,"  in  which  frequent  mention  was  made  at 
about  that  time  of  entries  of  "Richball"  for  races  at 
different  places  in  Illinois.  When  defendant  purchased 
the  horse  he  had  no  notice  of  the  claims  of  the  plaintiff. 
Halsell  represented,  that  he  had  purchased  the  horse  of 
Hird,  and,  in  answer  to  inquiries  of  the  defendant, 
stated  that  he  had  a  bill  of  sale  for  the  horse  from  Hird, 
but  on  looking  for  it  could  not  find  it.  It  was  shown 
that  it  was  found  on  the  fair-grounds  at  Keokuk,  and 
inspected  by  a  witness  named  Daniel,  but  again  lost. 

It  is  contended  with  much  earnestness  on  behalf  of 
appellant  that  the  relations  between  himself  and  Halsell 
at  Gainesville,  and  his  conduct  towards  the  horse, 
<5annot  be  considered  to  establish  an  estoppel,  for  the 
reason  that  the  defendant  knew  nothing  of  them,  and 
did  not  rely  upon  them  when  he  purchased  the  horse. 
It  is  also  claimed  that  appellant  did  not  know  until  the 
bill  of  sale  was  given  to  him  by  Halsell,  that  the  latter 
had  taken  a  bill  of  sale  in  his  own  name,  ^d  that  at 
that  time  the  bill  of  sale  to  Lim  was  surrendered  to  the 
plaintiff,  and  was,  in  some  manner  to  him  unknown, 
wrongfully  obtained  and  carried  away  by  Halsell.  If 
all  that  is  claimed  for  the  plaintiff  in  regard  to  the  .bills 
of  sale  be  true,  it  is  manifest  that  he  was  guilty  of 
negligence  in  permitting  Halsell  to  take  a  bill  of  sale  in 
his  own  name ;  and,  when  the  fact  that  he  had  so  taken  it 
was  discovered,  in  not  securing  it,  and  thus  preventing  its 
use.  There  is  some  evidence,  however,  to  sustain  the 
finding  of  the  district  court,  to  the  effect  that  it  was  the 
Intent  of  the  plaintiff  when  the  horse  was  purchased  to 
keep  secret  his  ownership.  We  must  assume  that  the 
plaintiff  knew  that  the  law  of  Texas  required  a  written 
transfer  of  the  horse  from  Hird  to  the  purchaser  when 
the  sale  was  made,  and  we  think  he  must  be  held  to  know 
that  a  bill  of  sale  was  in  fact  given  to  Halsell  as  the 
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purchaser.  That  being  true,  the  transaction  as  to  third 
parties,  having  no  notice  of  the  interest  of  plaintiff,  was 
a  sale  to  Halsell.  As  the  plaintiff  never  had  actual  pos- 
session of  the  horse  to  protect  himself  against  the 
unauthorized  acts  of  Halsell,  he  should  have  caused 
the  bill  of  sale  to  himself  to  be  acknowledged  and 
recorded.  But  that  he  failed  to  do.  It  is  true,  as 
claimed  by  appellant,  that  defendant  never  saw  the  bill 
of  sale  from  Hird  to  Halsell,  but  he  was  told  that  it  had 
been  given,  and,  in  effect,  that  it  had  been  brought  to 
Keokuk ;  all  of  which  was  true,  and  no  doubt  relied 
upon  by  defendant.  In  view  of  these  facts  it  was  not 
essential  that  he  should  see  the  instrument  in  order  to 
rely  upon  it.  The  plaintiff,  having  permitted  Halsell  to 
have  the  exclusive  possession  and  control  of  the  horse, 
with  the  apparent  right  to  sell  or  otherwise  dispose  of 
him,  was  rightly  held  by  the  district  court  to  be  estopped 
from  now  asserting  a  title  adverse  to  defendant. 

II.  Appellant  insists  that  the  finding  of  the  district 
court  as  to  several  alleged  facts  is  without  support  in 
.  „  .        the  evidence.    We  think  that  is  true  to 

2.  Practicb  In  i  t  tt    -i 

suprHnie  some  exteut,  as  for  example,    that   "the 

court :  find-  '  t  i 

jnirs  of  f*tot :     uudisputed  evidence  is  that  Halsell  was 

financially  insolvent,  and  very  intemperate 
in  his  habits."  But  we  do  not  think  the  finding  as  to 
such  facts  was  at  all  material  to  a  determination  of  the 
case,  and  that  the  result  would  have  been  the  same, 
from  the  material  facts  correctly  found,  whatever  the 
finding  might  have  been  as  to  other  facts.  The  conclu- 
sions we  have  announced  dispose  of  the  controlling 
questions  in  the  case. 

The  judgment  of  the  district  court  is  affirmed. 
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William    Silvers,    Plaintiff,    v.    H.    C.    Tkaveiise, 

Judge,  Defendant. 

1.  Contempt :  violation  op  injunction  :  information  :  tlsadino. 
An  inforniatio?!  charging  one  with  contempt  of  court  in  violating 
cji  injunction,  which  formcrlj  issued  from,  and  was  based  upon  a 
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decree  in,  the  same  court  as  that  wherein  the  information  was  filed, 
.need  not  set  out  a  copy  of  such  decree,  where  the  proceeding  is 
before  a  court,  but  will  be  deemed  sufficient  if  it  refer  to  such 
decree  as  of  its  date,  and  to  the  book  and  page  whore  it  is 
recorded. 

2.  :  :  XLLEGAL  USE  OF  REAL  ESTATE  BY  LESSEE :  JURIS- 
DICTION. An  injunction  issued  under  the  provisions  of  Code,  section 
1548,  for  the  abatement  of  a  nuisance  existing  upon  certain 
described  premises,  operates  upon  the  property  as  well  as  upon 
tlie  person  of  the  defendant,  and  one  who  uses  said  property  for 
the  unlawful  sale  of  intoxicating  liquors  may  be  punished  for 
contempt,  though  he  was  not  a  party  to  the  injunction  proceed- 
ings. 

8.  iBjunotion  against  Liquor  Nuisance :  effect  on  real  estate  : 
NOTICE.  Such  an  injunction  operates  as  a  restriction  upon  the  use 
of  the  property  against  which  it  is  directed,  which  follows  the 
proi>erty  into  the  hands  of  the  grantees  of  fae  injunction  defendant, 
and  all  persons  acquiring  any  interest  therein  are  bound  to  take 
notice  thereof  from  the  time  that  the  proceedings  for  an  injunction 
are  instituted. 

Certiorari. 

Friday,  January  30,  1891. 

Tnis  is  an  action  of  certiorari  to  test  the  legality  of 
proceedings,  wherein  the  plaintiff,  a  lessee  of  premises 
in  question,  was  aiTested  and  committed  for  contempt 
of  court  for  the  violation  of  an  injunction  against  the 
use  of  said  premises  for  the  sale  of  intoxicating  liquors ; 
the  plaintiff  not  being  a  party  to  the  proceeding  wherein 
said  injunction  issued. — Petition  dismissed. 

W,  S.  CoeUj  for  plaintiff. 

W.  A.  Work  and  J.  F.  BlaJce^  for  defendant. 

Beck,  C.  J. — An  information  was  filed  in  the  dis- 
trict court  of  Wapello  county  charging  the  plaintiff  in 
this  case  with  violating  an  injunction  restraining  the 
sale  of  intoxicating  liquors  upon  premises  described  in 
the  decree,  and  other  proceedings.  There  was  no  copy 
of  the  decree,  and  injunction  issued  thereon,  attached 
to  or  sot  out  in  the  information.    It  shows  that  the 
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decree  was  rendered  in  the  same  court  wherein  the 
information  was  filed,  and  it  sets  out  the  date  of  the  ren- 
dition of  the  decree,  and  the  book  and  page  wherein  it  is 
recorded.  The  decree  was  introduced  in  evidence  on  the 
trial  of  the  case.  It  enjoins  and  restrains  all  persons 
from  using  or  occupying  the  premises  for  unlawful 
keeping  or  traflic  in  intoxicating  liquors.  The  plaintiflf 
herein  was  riot  a  party  to  the  injunction  proceedings. 
He  leased  the  premises  from  the  defendant  named  in  the 
injunction  decree,  and  they  are  the  same  as  are  described 
therein.  It  was  shown  upon  the  hearing  on  the  infor- 
mation for  contempt,  by  suflicient  evidence,  that  the 
plaintiff  occupied  and  controlled  the  premises,  and  used 
them  for  the  unlawful  keeping  and  sale  of  intoxicating 
liquors.  No  evidence  was  introduced  on  the  trial  on 
behalf  of  the  plaintiff. 

The  plaintiff  alleges  that  the  district  court  acted 
illegally :  First  In  overruling  a  motion  made  by  him 
to  quash  the  information  for  the  reason  that  it  contained 
no  copy  of  the  injunction  decree ;  second^  in  admitting 
the  decree  in  evidence  against  the  plaintiff '  s  objection, 
based  upon  the  ground  that  the  plaintiff  was  not  a  party 
to  the  injunction  proceedings;  third^  in  finding  the 
plaintiff  guilty  without  evidence  showing  that  he  had 
knowledge  of  the  decree  and  injunction  ;  fourth^  in  find- 
ing the  plaintiff  guilty  when  he  was  not  a  party  to  the 
original  in j  unction  proceedings. 

II.  The  contempt  proceedings  were  in  the  same 
court  wherein  the   injunction  proceedings    were  had. 

The  decree  is  specifically  referred  to  in  the 

*  vioiMtion  «»f       information.     The   contempt   proceedings 

fuijiiHiion:'       were  brought  before  the  court,   and  not 

before  the  judge  at  chambers.  The  infor- 
mation in  that  it  showed  the  violation  of  the  injunction, 
and  the  existence  of  the  decree,  was  a  sujflicient  compli- 
ance with  Code,  section  3495,  applicable  to  proceedings 
before  the  court.  Code,  section  3403,  cited  by  plain- 
tiff's counsel,  requires,  when  proceedings  for  contempt 
are   instituted  before  a  judge,  that  an  authenticated 
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copy  of  the  injunction  shall  be  furnished  to  him.    This 
section  is  not  applicable  to  this  case. 

in.    The  second  and  fourth  objections  to  the  judg- 
ment in  the  contempt  proceedings  are  based  upon  the 

^         ground  that  the  plaintiff  was  not  a  party  to 

'  iiiey ai  vai  of      the  injuuctiou  proceedings.     Code,  section 

i«»ejUufi»-      1543,  provides  that  "any  person  violating 

the  terms  of  any  injunction"  to  abate  the 
nuisance  existing  in  a  place  kept  for  the  unlawful  keep- 
ing or  sale  of  intoxicating  liquors  shall  be  punished  for 
contempt.  It  will  be  observed  that  this  section  declares 
that  a  place  maintained  for  the  unlawful  keeping  and 
sale  of  intoxicating  liquors  is  a  nuisance,  which  may  be 
abated  by  injunction.  There  is  no  statute  prescribing 
what  persons  shall  be  made  defendants  under  this  sec- 
tion. Doubtless,  the  person  maintaining  the  place  at 
the  time  is  a  proper  party.  The  decree  for  abatement 
operates  upon  the  property  as  well  as  upon  the  person 
of  the  defendant.  It  declares  the  sentence  of  the  law 
that  the  nuisance  shall  be  abated,  and,  by  process  issued 
thereunder,  doubtless  the  order  of  abatement  may  be 
enforced.  It  is  plain  that  the  decree  reaches  further 
than  the  party  named  as  a  defendant.  It  enforces  the 
mandate  of  the  law  for  the  abatement  of  the  nuisance, 
and  to  that  end  reaches  the  property  itself.  One  who 
used  the  property  unlawfully  for  the  sale  of  intoxicat- 
ing liquors,  in  addition  to  being  a  violator  of  the  law, 
violated  the  injunction  resting  upon  the  property,  and, 
as  sudi,  may  be  punished  for  contempt,  though  he  was 
not  a  party  to  the  injunction  proceedings. 

IV.    It  is  insisted  that  the  plaintiff  was  illegally 
found  guilty  of  contempt,  for  the  reason  that  it  was 

not  shown  that  he  had  knowledge  of  the 

8.  IWJUHCTIOH  •      •  «•  J*  rrn_  i*  • 

against  liquor    mjuuctiou  procecdmgs.    The  action  for  an 
effect  on'rwii     injuuctiou  pertained  to  and  affected  real 

estate,  as  we  have  just  pointed  out.  This 
action  is  notice  to  all  the  world  of  the  matter  involved 
therein;  and  all  persons  dealing  with  the  property,  or 
acquiring  an  interest  therein,  after  the  proceedings  were 
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instituted,  are  charged  with  notice  of  the  proceedings. 
Code,  sec.  2628.  The  decree  was  against  plaintiff's 
lessor,  who  was  the  defendant  in  the  suit.  It  affected 
his  right  and  interest  in  the  property ;  that  is,  it  limited 
and  cut  off  his  power  to  use  the  property  for  the  unlaw- 
ful keeping  and  sale  of  intoxicating  liquors.  The  diKjree 
was  a  restriction  upon  the  use  of  the  property  which 
followed  it  as  a  burden,  and,  as  it  were,  an  incumbrance. 
Surely  the  plaintiff,  in  taking  the  property,  took  it 
subject  to  this  restriction  and  burden.  In  our  opinion, 
these  conclusions  are  based  upon  familiar  doctrines 
applicable  to  all  actions  and  proceedings  in  the  courts. 
If  the  rule  we  announce  be  not  recognized,  the  attempt 
to  enforce  injunctions  to  abate  nuisances  of  all  kinds 
would  be  vain'.  The  defendant  perpetrating  the  nuisance 
could  wholly  defeat  the  law  by  leasing  or  transferring 
the  property  to  one  who  had  no  notice  thereof.  He  could 
begin  anew  the  perpetration,  and  could  only  be  enjoined 
by  a  new  action,  and  when  so  enjoined  he  could  in  a  like 
manner  transfer  the  property  and  so  on  indefinitely, 
defeating  the  law,  to  the  scandal  of  public  justice,  and 
the  oppression  of  the  people.  In  our  opinion,  the  dis- 
trict court  lawfully  exercised  its  jurisdiction  in  the  con- 
tempt proceeding. 

The  plaintiff's  petition  is  dismissed. 


The   Mahaska   County    State   Bank,    Appellee,   v. 

J.  M.  Christ  et  al.y  Appellants. 

1.  Appeal:  cross-petition:  motion  to  strike,  An  appeal  lies 
from  an  order  striking  a  cross-petition  from  the  files. 

2.  Promissory  Note :  defense  against  assignee  :  breach  of  con- 
tract BT  PAYEE :  PLEADING.  In  an  action  upon  a  promissory  note 
by  the  assignee  thereof  it  is  competent  for  the  maker  of  the  note  to 
show  that  the  same  was  given  for  personal  property,  and  that  under 
the  terms  of  a  written  agreement,  made  simultaneously  with  said 
note,  the  said  defendant  had  returned  said  property,  and  was 
entitled  to  the  surrender  of  said  note,  and  that  the  plaintiff  took 
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said  note  as  collateral  security  for  a  small  loan  with  knowledge  of 
said  agreement,  and  after  the  return  of  said  property,  and  for  the 
purpose  of  depriving  defendants  of  their  rights  under  said  agree- 
ment ;  and  a  cross-petition  setting  up  said  facts  against  the  payee 
of  said  note  and  his  assignee,  and  making  the  payee  a  party  to  the 
action  is  good. 

8.     : : : .    But  defenses  as  to  the  purchase 

of  other  property  contracted  for  in  said  written  agreement,  and 
for  which  a  separate  note  was  given,  and  which  was  subsequently 
taken  out  of  said  agreement  by  a  second  agreement  with  respect  to 
such  property,  is  not  the  proper  subject  of  a  cross-petition  in  such 
action. 

Appeal  from  Hamilton  District  Court. — Hon.  J.  L. 

Stevens,  Judge. 

PuroAY,  January  30,  1891. 

Action  upon  a  promissory  note  executed  by  the 
defendants  to  Springer  and  Williard,  and  assigned  to  the 
plaintiff.  The  defendants  answered  that  the  note  was 
given  for  part  of  the  price  of  a  stallion  named  "  Bosco," 
purchased  under  a  written  agreement,  set  out,  whereby 
Springer  and  Williard  warranted  the  horse,  and  alleging 
a  breach  of  the  warranty,  the  return  of  the  horse,  and 
that  plaintiff  took  the  note  with  full  knowledge  of  the 
agreement,  and  of  defendant's  right  to  return  the  horse. 
The  defendants,  by  way  of  an  independent  cause  of 
action,  alleged  that  they  were  the  owners  of  the  note 
under  the  terms  of  said  written  agreement,  and  because 
of  having  returned  the  horse  to  Springer  and  Williard, 
and  asked  to  recover  possession  thereof.  They  also  filed 
a  cross-bill  against  Springer  and  Williard,  and  served 
them  with  notice.  The  cross-bill,  upon  the  motion  of 
the  plaintiff,  was  stricken  out,  to  which  the  defendants 
excepted,  and,  leave  being  given  the  defendants 
to  amend,  they  amended  by  making  the  plaintiff  a 
defendant  thereto,  and  by  adding  certain  averments  to 
those  contained  in  their  original  bill.  The  plaintiff's 
motion  to  strike  this  amendment  was  also  sustained,  to 
which  ruling  the  defendants  excepted,  and  from  which 
they  appeal. — Modified  and  affirmed. 
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Hyatt   &   Hyatt   and   Martin   &    Wamhach^    for 
appellant. 

W.  J.  Coviland  and  Seevers  &  SeeverSj  for  appellee. 

Given,  J. — I.    The  appellee  moves  to  dismiss  the 
appeal  on   the   ground   that  no  appeal  lies  from  the 

decisions  sustaining  the  motions  to  strike 
'  peiiiion':  mo-      defendant' s  cross-bill.    The  ruling  appealed 

from  is  that  sustaining  the  motion  to  strike 
the  cross-bill  as  amended,  as  by  amending  appellants 
waived  their  exceptions  to  the  ruling  on  the  first  motion. 
An  appeal  may  be  taken  from  '^  an  order  made  affecting 
a  substantial  right  in  an  action,  when  such  order  in 
effect  determines  the  p-ction,  and  prevents  a  judgment 
from  which  an  appeal  might  be  taken."  Code,  sec. 
3164.  If  the  cross-bill  is  properly  in  the  case,  then 
unquestionably  an  appeal  lies  from  an  order  striking  it. 
Whether  it  is  properly  in  the  case  is  the  only  question 
presented  by  the  appeal.  To  deny  the  appeal  would 
leave  plaintiffs  in  the  cross-petition  without  remedy  as 
against  an  error  in  striking  their  petition.  In  the  view 
we  take  of  the  case,  it  is  appealable  under  said  section, 
and  the  motion  to  dismiss  the  appeal  is,  therefore,  over- 
ruled. 

II.    The  first  count  of  the  cross-bill  alleges  that  the 

stallion  named  "  Bosco  "  was  purchased  under  a  written 

«.  promissobt       a,G:reement,  set  out,  at  twelve  hundred  and 

??ifnfit  m!«"^-    fifty  dollars.     That,  by  the  terms  of  said 

ec:  breach  of  x    -^       i»j.  5       x   •    i  -j.!. 

oonrractby  agreement,  if  after  one  year  s  trial,  with 
Uuf ^  '  **  proper  care,  the  horse  "proves  barren" 
(not  '^a  reasonably  sure  foal  getter").  Springer  and  Wil- 
liard  would,  at  the  option  of  Christ  and  Smith,  refund 
the  money  paid,  provided  the  horse  was  returned  in 
as  good  condition  as  when  sold.  That  the  horse  was  not 
a  reasonably  sure  foal  getter,  and  that  on  the  second 
day  of  April,  1889,  they  returned  the  horse  in  as  good 
condition  as  when  purchased,  and  demanded  the  return 
of  the  note  sued  upon,  and  the  five  hundred  dollars  paid 
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at  the  time  of  the  purchase.  That  Springer  and  Williard 
accepted  the  horse,  but  refused  to  return  the  note  and 
money.  That  they  (Christ  and  Smith)  complied  with 
all  the  provisions  of  said  written  agreement,  except  the 
making  of  monthly  reports  of  the  mares  bred  to  said 
horse,  which  requirement  Springer  and  Williard  waived. 
In  the  second  count  it  is  alleged  that,  under  the 
same  written  agreement,  they  ( Christ  and  Smith )  pur- 
chased another  stallion  named  "Matador,"  at  the  same 
price,  of  which  five  hundred  dollars  was  paid,  and  their 
note  given  for  the  seven  hundred  and  fifty  doUai's.  That 
afterwards  another  contract  in  writing  was  entered  into, 
whereby  five  hundred  dollars  was  credited  on  the  note, 
and  wherein  it  was  agreed  that,  if  said  horse  did  not 
recover  from  a  sickness  with  which  he  was  then  afficted. 
Springer  and  Williard  would  surrender  said  note.  It  is 
alleged  that  the  horse  failed  to  recover  from  said  sick- 
ness, that  the  note  was  demanded,  and  that  Springer 
and  Williard  refused  to  surrender  it.  Judgment  is 
asked  in  the  cross-bill  against  Springer  and  Williard  for 
five  hundred  doUars  and  interest,  for  the  surrender  of 
the  notes,  and  that,  if  the  plaintiff  recover  judgment, 
they  ( Christ  and  Smith )  have  judgment  for  the  same 
amount  against  Springer  and  Williard.  By  the  amend- 
ment these  allegations  are  made  part  thereof,  and  it  is 
further  alleged  that  Springer  and  WiUiard  were  the 
owners  of  the  note  in  suit  when  the  horse  Bosco  was 
returned,  and  that  they  then  promised  to  surrender  said 
note  in  a  few  days,  or  send  another  horse,  as  provided 
in  the  contract  of  purchase,  and  also  to  surrender  the 
other  note.  That  thereafter  Springer  and  Williard  and 
the  plaintiff  bank  conspired  to  deprive  Christ  and  Smith 
of  their  rights  under  said  contract,  and  that  the  transfer 
of  the  note  in  suit  was  made  with  full  knowledge  of  all 
the  facts  on  the  part  of  the  bank,  as  collateral  for  a 
small  loan,  and  for  the  purpose  of  depriving  Christ  and 
Smith  "of  the  right  of  adjusting  the  matters  arising 
from  the  breach  of  said  agreements  between  them  and 
Springer  and  WUliard,  and  that  Springer  and  Williard 
are  insolvent." 
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It  will  be  observed  that  nothing  whatever  is  alleged 
in  the  cross-bill  as  against  the  plaintiff,  but  what  is  set 
up  in  the  answer,  and  that  no  relief  is  asked  as  against 
the  plaintiff.  It  will  also  be  noticed  that,  though  the 
two  horses  were  purchased  under  the  same  contract,  and 
two  notes  given,  there  was  nothing  to  indicate  for  which 
horse  either  note  was  given.  The  parties  treated  the 
note  in  suit  as  given  for  the  horse  Bosco,  and  the  other 
for  Matador,  by  applying  the  credit  on  account  of  Mata- 
dor's sickness  on  the  other  note.  While  the  contract  of 
purchase  of  the  two  horses  was  a  single  transaction,  the 
parties  have  taken  the  purchase  of  Matador  out  of  that 
agreement  by  making  a  second  agreement  with  respect 
to  that  horse. 

III.  It  is  contended  that  this  cross-petition  is  within 
the  provisions  of  section  2663,  of  the  Code,  which  is. as 

follows :  "  When  a  defendant  has  a  cause 
of  action  aflectmg  the  subject-matter  of  the 
action  against  a  codefendant  or  a  person  not  a  party  to 
the  action,  he  may,  in  the  same  action,  file  a  cross-peti- 
tion against  the  codefendant  or  other  person."  It 
requires  no  discussion  to  show  that  the  agreement  and 
note  with  respect  to  the  horse  Matador  does  not  affect 
the  subject-matter  of  this  action.  By  the  second  con- 
tract in  writing,  agreements  entirely  different  and  dis- 
tinct from  those  relating  to  the  purchase  of  Bosco  were 
made.  The  subject-matter  of  this  action  is  the  written 
agreement  and  note  in  suit,  executed  with  respect  to  the 
purchase  and  sale  of  the  horse  Bosco.  If  the  allegations 
of  the  cross-petition  are  true,  then,  clearly,  Christ  and 
Smith  have  a  cause  of  action  against  Springer  and  Wil- 
liard  for  the  money  paid  on  the  horse  Bosco,  and  for  the 
cancellation  of  the  note,  or  for  the  alternative  relief 
as  prayed  with  respect  to  the  note.  If  their  allega- 
tions are  true  as  to  the  transfer  of  the  note  to  the 
plaintiff,  then  they  are  entitled  to  a  cancellation  of  the 
note  as  against  the  plaintiff.  These  conclusions  seem  to 
us  so  manifestly  correct  as  not  to  require  any  other 
citation  than  the  statute  upon  which  they  are  based. 
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The  question  discussed  as  to  the  residence  of  Springer 
and  Williard  was  not  raised  by  the  motion  to  strike, 
and  is,  therefore,  not  considered. 

Oar  conclusion  is  that  the  ruling  of  the  district 
court  should  be  sustained  as  to  the  second  count  of  the 
cross-petition,  and  overruled  as  to  the  first.    Modified 

AND  AFriKM£D. 
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JoAKNA    Sphy,     Guardian,    Appellant,    v.   IIuGn 
Williams,  Guardian,  Appellee. 

BonefLt  Society :  certificatb  :  beneficiahy  :  subsequent  buith  of 
CHILDREN :  EQUITY.  A  widower  obtained  a  benefit  certificate  in  the 
Ancient  Order  of  United  Workmen,  wherein  his  three  children 
were  designated  by  name  as  the  beneficiaries.  Subsequently,  he 
remarried,  and  after  his  death  a  child  was  bom  as  the  fruit  of 
such  marriage.  Heldj  that  said  certificate  was  not  at  variance 
with  a  by-law  of  said  society,  providing  that  its  object  should  be 
*'  to  afford  financial  aid  and  benefit  to  the  widows,  orphans  and 
kcirs  or  devisees  of  deceased  members ;"  and  the  jurisdiction  of  a 
court  of  equity  could  not  be  invoked  to  extend  the  provisions  of 
the  contract,  represented  by  the  certificate,  beyond  its  terms,  so  as 
to  include  a  child  subsequently  born. 

Appeal  from    Warren  District  Court. — Hon.    J.   n. 

Henderson,  Judge. 

Friday,  January  30,  1891. 

The  petition  shows  that  John  F.  Meyer,  in  1885, 
became  a  member  of  the  Ancient  Order  of  United 
Workmen  and  received  a  certificate  therefrom,  by 
the  terms  of  which  his  beneficiaries,  named  therein, 
were  to  receive  a  certain  amount  at  his  death.  The 
designation  of  beneficiaries  is  as  follows :  "  Do  promise 
and  agree  to  pay  Ulysses  S.,  William  J.  and  Etta 
Meyer,  his  children,  or  the  legal  representative  of 
the  said  John  F.  Meyer,  after  due  notice,"  etc.    At  the 
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time  of  obtaining  the  certificate,  John  F.  Meyer  had  no 
wife,  and  no  other  children  than  those  named.  John 
F.  Meyer  died  in  1886,  after  having  again  married.  After 
his  death,  as  the  fruits  of  his  second  marriage,  Jessie  Fay 
Meyer  was  bom.  The  plaintiff  is  the  guardian  of  Jessie 
Fay  Meyer,  and  the  defendant  that  of  the  children 
named  in  the  certificate.  The  society,  in  full  discharge 
of  its  obligation  in  the  certificate,  paid  to  defendant  the 
sum  of  seventeen  hundred  and  two  dollars  and  sixty- 
five  cents.  This  action  is  to  require  the  defendant  to 
pay  to  the  plaintiff,  for  the  use  of  Jessie  Fay  Meyer, 
one-fourth  of  the  avails  of  the  certificate.  There  was  a 
demurrer  to  the  petition  on  the  ground  that  on  its  face 
it  showed  that  the  wards  of  the  defendant  were  the  only 
persons  entitled  to  receive  the  money.  The  district  court 
sustained  the  demurrer,  and  gave  judgment  thereon, 
from  which  the  plaintiff  appealed. — ^jjirmtd. 

'  Morgan  &  EoanSy  for  appellant. 
Williams  &  Powell^  for  appellee. 

Gratstger,  J. — The  point  first  made  in  argument, 
and  probably  chiefly  relied  upon,  is  that,  where  there  is 
a  * '  variance ' '  between  the  laws  of  the  society  and  the 
certificate,  the  former  must  govern.  The  correctness  of 
this  proposition  we  need  not  discuss.  We  may  more 
profitably  inquire  if  there  is  such  a  variance.  We  should 
keep  in  view  in  our  reasoning  that  the  merit  of  appel- 
lant's  contention  is  that,  as  a  result  of  sustaining  the 
demurrer  by  the  district  court,  Jessie  Fay  Meyer  is 
denied  an  interest  in  her  father' s  estate,  as,  barring  the 
certificate  in  question,  he  left  no  estate,  and  much  stress 
is  placed  on  the  equitable  thought  involved. 

The  articles  of  incorporation  of  the  society  provide : 
^^  Second,  The  business  and  object  for  which  said 
society  is  formed  is  to  provide,  secure  and  give  finan- 
cial aid  to  the  widows,  children,  heirs-at-law  and  lega- 
tees of  deceased  members  thereof,  in  accordance  with 
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the  rules,  regulations  and  by-laws  of  said  society."  A 
provision  of  the  by-laws  is  as  follows:  "The  business 
and  object  of  this  society  shall  be  to  afford  financial  aid 
and  benefit  to  the  widows,  orphans  and  heirs  or  devisees 
of  deceased  members."  It  has  been  often  held,  and  the 
rule  is  not  disputed  in  this  case,  that  a  member  of  such 
a  society  may  receive  a  certificate  designed  only  for  the 
benefit  of  one  of  such  classes,  to  the  exclusion  of  the 
others,  as  for  the  widow,  omitting  the  children,  or 
for  the  children,  omitting  the  widow,  or  for  one  of  sev- 
eral children,  omitting  the  others.  It  is  a  fact,  then, 
that  the  member  receiving  the  certificate  may  determine 
who  of  the  classes  designated  by  the  law  as  beneficiaries 
shall  be  the  beneficiary  in  his  particular  case,  and  the 
fact  that  he  thereby  does  injustice  to  others  will  not 
defeat  his  purpose.  The  equitable  thought  then  is 
available  only  in  cases  of  doubtful  interpretation,  when 
it  should  have  liberal  influence,  presuming  the  party  in 
making  such  provisions  designed  to  act  justly. 

At  the  time  the  certificate  was  taken,  John  P.  Meyer 
had  but  the  three  children  named  in  the  certifiea,te,  and 
was  then  unmarried.  At  that  time  his  children  named 
were  the  only  ones  dependent  upon  him,  and  it  could 
not  well  be  said  that  he  did  not  then  conform  by  his 
certificate  wi^h  the  full  spirit  of  the  law.  Had  John  P. 
Meyer  died  before  his  marriage  with  the  mother  of  Jessie 
Pay  Meyer,  no  question  could  well  have  arisen  as  to  the 
proper  beneficiaries,  or  as  to  hJs  intent.  The  tiansac- 
tion  giving  rise  to  such  a  certificate  is  a  <  ontract  between 
the  member  receiving  the  certificate,  and  the  sofi»^ty. 
Felix  V.  A.  0.  U.  TT".,  31  Kan.  81 ;  1  Pac.  Rep.  281. 
The  contract  at  its  inception  fixes  the  obligation  of  the 
society  for  payment,  the  amount  to  be  paid  by  the  mem- 
ber for  the  benefit,  and  who  is  or  are  to  be  the  benefi- 
ciaries. As  a  part  of  the  contract,  the  society  was  under 
obligations  to  pay  only  the  beneficiaries  named  in  the 
certificate.  The  contract  provided  for  changing  the 
beneficiaries,  but  only  at  the  instance  of  John  P.  Meyer, 
and  then  by  a  return  of  the  certificate  and  receiving  a 
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new  one,  with  the  new  beneficiary  named  therein. 
By-Laws  of  Society,  art.  8,  sec.  2.  Now,  if  we  are  to 
hold  that,  because  of  the  birth  of  Jessie  Fay  Meyer  after 
the  certificate  issued,  and  after  the  death  of  her  father, 
she  is  a  beneficiary,  the  effect  of  the  holding  is  to  per- 
mit the  law  to  make  a  contract  never  intended  by  the 
parties.  At  the  time  of  John  F.  Meyer's  death,  the 
obligation  of  the  society  became  fixed,  and  Jessie  Fay 
was  then  unborn,  and  it  could  not  then  be  said  that  she 
was  a  beneficiary  in  the  certificate.  If  the  certificate  had 
then  been  paid,  could  Jessie  Fay,  after  her  birth,  have 
had  a  right  of  action  for  any  part  of  the  proceeds? 
Certainly  not. 

It  is  said  that  it  could  not  have  been  the  intention  of 
Meyer  to  have  made  provision  for  a  part  of  his  children 
only.  Without  admitting  the  fact,  it  may  be  said  that 
he  did  not  make  such  a  provision.  He  made  provision 
for  all  he  then  had,  and  it  is  the  intent  of  that  time  that 
is  to  govern.  There  is  no  support  for  the  claim  that 
there  is  a  variance  between  the  laws  of  the  society  and 
the  certificate.  The  certificate  provides  that  the  benefit 
shall  be  paid  to  ''  Ulysses  S.,  William  J.  and  Etta  Meyer, 
his  children,  or  the  legal  representative  of  the  said  John 
F.  Meyer."  No  claim  is  made  that  the  payment  should 
have  been  made  to  the  legal  representative.  The  words 
"his  children"  refer  to  those  named,  and  cannot  prop- 
erly be  construed  to  mean  or  embrace  others  yet  unborn. 
On  so  plain  a  proposition  there  should  be  no  dispute, 
nor  can  equitable  considerations  overrule  an  intent  so 
manifest  and  legal.  After  his  mari;iage  with  the  mother 
of  Jessie  Fay  Meyer,  he  had  the  opportunity  to  so 
change  his  certificate  as  to  extend  its  benefits  to  his 
widow  and  unborn  child,  which  he  did  not  do.  And  it 
is  equally  as  unreasonable  and  inequitable  to  omit  from 
its  benefits  his  widow  as  her  child.  He  knew  the  situa- 
tion, and  we  should  assume  that  he  had  reasons  for  not 
making  the  change.  The  record  does  not  disclose  what 
property  rights  the  widow  possessed.  They  may  be 
abundant  for  her  and  lier  child,  who  would  inherit  from 


Jan.  1891  ]  Spry  v.  Williams.  65 


her,  while  his  children  by  a  former  marriage  would  not. 
If  tiie  court  should  attempt,  on  the  face  of  this  record, 
to  make  the  conduct  of  Meyer  more  equitable  by  creat- 
ing a  new  beneficiary,  it  might  defeat  that  which  is 
absolutely  just. 

It  is  to  some  extent  urged  to  us  in  argument,  and 
our  consideration  of  the  case  has  led  us  to  consider  the 
analogy  of  the  law  as  applicable  to  this  case,  and  that 
governing  the  validity  of  wills,  as  the  same  rules  of 
law  often  apply  in  determining  the  rights  of  parties 
under  wills  and  beneficiary  certificates.  Appellant,  in 
argument,  quotes  the  following  section  of  the  Code : 
"Sec.  2334.  Posthumous  children  unprovided  for  by 
the  father's  will  shall  inherit  the  same  interest  as 
though  no  will  had  been  made."  In  Alden  v.  Johnson^ 
63  Iowa,  124,  and  cases  there  cited,  this  court  held  that 
the  birth  of  a  child  to  a  testator  subsequent  to  the  mak- 
ing of  the  will,  and  before  the  death  of  the  testator, 
would  operate  as  an  implied  revocation  of  the  will.  Such 
rule  is  without  application  to  the  facts  of  this  case.  The 
purpose  of  this  case  is  to  extend  the  provisions  of  the 
certificate  or  contract  beyond  its  terms,  and  include 
another  as  beneficiary.  The  law  has  never  extended  the 
provisions  of  a  will  to  include  one  not  specified  as  a 
legatee  therein ;  but,  following  the  rules  of  the  civil  law 
as  to  presumptions,  it  revokes  the  will,  and  places  the 
property  of  the  estate  under  the  direction  of  the  law  as 
to  distribution.  In  such  a  case  the  revocation  of  the 
wlQ  takes  effect  before  the  death  of  the  testator  on  the 
birth  of  the  child.  If  we  apply  the  rule  to  this  case, 
the  birth  of  the  child,  after  the  certificate  issued,  would 
operate  to  revoke  it, — b,  result  that  no  one  would  con- 
tend for.  The  proceeds  of  such  a  certificate  are  not  a 
part  of  the  estate  but  go  directly  to  the  beneficiary, 
except  where  payable  to  the  estate.  Bac.  Ben.  Soc,  sec. 
396 ;  Felix  t?.  A.  0.  TJ.  TT.,  31  Kan.  81.  Appellant  has 
cited  a  number  of  authorities  wherein  courts  have  con- 
strued certain  expressions  in  certificates  and  wills,  as 
that  a  bequest  to  the  children  of  a  testator  means  all  his 
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children,  though  by  diflferent  wives,  and  in  some 
instances  the  term  ''  children"  has  been  held  to  include 
grandchildren ;  but  there  is  no  case  that  we  have  seen 
where  it  is  held  that  a  bequest  or  certificate  in  favor  of 
children,  naming  them,  is  to  be  enlarged  by  construc- 
tion, which  is  really  what  is  asked  in  tl      case. 

The  judgment  of  the  district  court  is  affirmed. 
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Caroline  De  Vore,  Appellant,  v.  N.  M.  Jones,  Sheriff, 

et  al.j  Appellees. 

1.  Gifts  of  Beal  Property:  husband  and  wife  :  CREDiroits.  Where 
property  of  the  wife  was  conveyed  in  exchange  fior  other  real 
estate,  and  the  deed  therefor  was  made  by  mistake  to  both  the  hus- 
band and  wife  as  grantees,  but  was  accepted  under  an  agreement 
that  the  husband  would  thereafter  make  a  conveyance  to  his  wife, 
and,  though  the  husband  frequently  renewed  this  promise,  the  title 
was  permitted  to  rest  as  represented  in  said  deed  for  about  seven- 
teen years,  and  until  after  a  creditor  of  the  husband  had  obtained 
a  judgment  against  him,  when  a  conveyance  by  the  husband  to  the 
wife  was  made  as  agreed,  held,  that  the  facts  did  not  establish  a 
gift  of  the  land  to  the  husband. 

2.      SstOppel :    TITLE  OF  RECORD  TO   WIFE'S   PROPERTY   IN  HUSBAND  : 

CREDITORS.  A  wife  will  not  be  estopped  under  such  circitmst»«uce8 
from  claiming  title  to  such  real  estate  as  against  a  judgment  cred- 
itor of  the  husband,  where  it  appears  that  no  credit  was  ex(*>)ided 
to  the  husband  upon  the  faith  of  his  apparent  ownership  iu  said 
property. 

Appeal  from  Cass  District  Court, — Hon.  N.  W  Macy, 

Judge. 

Friday,  January  30,  1891. 

The  plaintiflf  claims  to  be  the  owner  of  the  south- 
west quarter  of  section  28,  and  fifty-five  acres  of  the 
southeast  quarter  of  the  same  section,  township  74, 
range  34,  Cass  county,  Iowa,  and  brings  this  action  to 
enjoin  the  sale  thereof  upon  execution  as  the  property 
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of  her  husband,  Joshua  De  Vore,  upon  a  judgment 
against  him  in  favor  of  the  defendant  Beymer.  There 
was  a  decree  dismissing  the  plaintiflE's  petition,  from 
which  she  appeals. — Reversed,  f 

Willard  &  Willard,  for  appellant. 

L.  L.  De  Lano^  for  appellees 

Given,    J. — I.    The    following    facts   are    either 
admitted  by  the  pleadings,  or  fairly  established  by  the 
1.  Guru  of  real      ©videucc :    lu  1869,  the  plaintiff  owned  a 
ElSi^^lS  wifi:    forty-acre  tract  of  land  in  Ohio,  which  she 
creditors.  ^^  purchased  with  her  own  money ;  but 

an  adjoining  forty  had  been  purchased,  and  partial  pay- 
ment made  therefor,  she  contributing  the  full  amount  of 
such  payment,  except  about  one  hundred  dollars  con- 
tributed by  her  husband.  A  mortgage  was  given  l3o 
secure  the  unpaid  purchase  money.  In  1869,  these  two 
forties  were  exchanged  for  the  land  in  controversy  to 
one  Carey ;  the  latter  taking  the  same  subject  to  the 
incumbrances. ^  The  understanding  was  that  the  deed 
for  the  land  in  question  should  be  made  to  the  plaintiff, 
but  by  mistake  it  was  made  to  her  and  her  husband,  and, 
Mr.  De  Vore  agreeing  with  his  wife  to  thereafter  convey 
the  property  in  question  to  her,  she  consented  to  the 
recording  of  the  deed  from  Carey  as  it  was.  In  1871 
Mr.  and  Mrs.  De  Vore  moved  onto  the  land  in  contro- 
Tersy,  and  have  since  resided  thereon.  In  1875,  they 
joined  in  a  mortgage  on  this  land  to  secure  a  loan  of  six 
hundred  dollars,  which  Mr.  De  Vore  invested  in  cattle. 
In  1886,  they  joined  in  another  mortgage  on  part  of  the 
land  to  secure  a  loan  of  one  thousand  dollars  out  of 
which  the  firat  loan  was  paid,  and  the  balance  turned 
over  to  the  plaintiff.  About  the  same  time,  and  after 
Beymer  obtained  the  judgment,  Mr.  De  Vore  executed 
to  the  plaintiff  a  deed  to  the  undivided  one-half  of  the 
south  one-half  of  the  land  in  controversy,  and  now  gives 
as  his  reason  for  not  including  the  other  half  that  it  was 
covered  by  the  one-thousand-doUar  mortgage. 
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Prom  the  foregoing  statement  of  the  facts,  it  will  be 
seen  that  there  is  little,  if  any,  room  to  question  that 
the  entire  consideration  given  for  the  land  in  question 
belonged  to  the  plaintiff  in  her  own  right,  except  the 
one  hundred  dollars.  The  real  contention  is  whether, 
under  the  facts,  the  plaintiff  should  not  be  held  to  have 
given  this  property  to  her  husband,  and  to  be  estopped 
from  asserting  ownership  as  against  his  creditors.  We 
are  clear  that  the  testimony  does  not  establish  a  gift. 
The  only  fact  from  which  a  gift  could  be  inferred  is  the 
length  of  time  Mr.  De  Vore  was  permitted  to  retain 
the  title ;  but  such  inference  is  negatived  by  their  fre- 
quent talks  that  he  would  make  a  deed  to  the  plaintiff 
as  he  had  agreed.  If  she  was  seeking  to  compel  him  to 
convey,  surely  a  gift  would  not  be  presumable  from 
these  facts;  and  yet  the  presumption  is  not  stronger 
against  her  in  favor  of  his  creditors  than  it  would  be  in 
his  favor. 

II.  Contention  is  made  as  to  the  validity  of 
Beymer's  judgment  against  Joshua  De  Vore,  and  as  to 
8.  eotoppkl:  title  pl^iutiff '  s  right  to  questiou  it  in  this  action. 

OTeditore.         unnecessary  to  determine  those  questions, 

or  to  refer  to  the  nature  of  the  judgment 
further  than  it  relates  to  the  question  of  estoppel.  The 
appellee  contends  that  credit  was  extended  to  De  Vore 
on  the  faith  of  his  title  to  the  land  for  the  indebtedness 
ui)on  which  the  judgment  was  rendered.  This  claim  is 
not  sustained  by  the  evidence.  True,  Beymer  testifies 
that  he  had  theretofore  extended  credit  to  De  Vore  on 
the  faith  of  his  owning  the  land ;  but  in  the  instance 
under  consideration  he  did  not  extend  credit  to  De  Vore 
at  all.  The  facts  are  that  one  Bohning,  being  indebted 
to  Beymer,  placed  a  certain  lot  of  com  in  the  hands  of 
De  Vore  to  sell,  the  com  to  be  sold  and  that  claim  paid 
by  the  first  of  June,  1883.  De  Vore  wrote  to  Beymer 
stating  these  facts,  and  concluding  with  the  remark : 
"  Will  see  that  you  get  the  money  as  soon  as  the  afore- 
said com  is  sold."    The   judgment   in  question    was 
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taken  by  default  against  De  Vore,  and  entered  npon 
the  authority  of  this  letter.  We  refer  to  these  facts 
simply  to  show  that  it  does  not  appear  that  Beymer 
extended  credit  to  De  Vore  in  this  matter,  and  also  in 
corroboration  of  the  claim  that  both  plamtiff  and  her 
husband  regard  the  judgment  as  unjust.  With  the 
facts  as  we  find  them,  it  could  hardly  be  questioned  but 
that  the  plainttfif  would  be  entitled  to  compel  convey- 
ance from  her  husband.  We  do  not  discover  in  the 
record  any  reason  why  she  should  be  held  to  be  estopped 
from  asserting  her  ownership  in  the  land  as  against  the 
defendants.  In  the  traiisa<5tion  under  notice  the  defend- 
ant did  not  rely  upon  the  fact  of  the  title  being  in  De 
Vore,  and  was  not,  therefore,  misled  thereby. 

Our  conclusion  is  that  the  judgment  of  the  district 
court  should  be  reversed,  and  a  decree  entered  in 
accordance  with  this  opinion.     Bevebsed. 


In  the  Matter  of  the  Estate  of  Michael  Holdebbaum, 

Deceased. 

1  Estates  of  Decedents:  mishanagement  by  exeoxttob:  bond. 
An  executor  who  is  relieved,  by  the  terms  of  a  will,  from  liabilily 
to  give  bond  for  the  faithful  performance  of  his  duties,  may  never- 
theless, be  required  to  give  such  bond  to  the  extent  of  the  value  of 
the  personal  property  of  the  estate,  where  it  appears  that  the 
estate  is  iadebted,  and  that  the  executor  has  mismanaged  its  affairs, 
and  misappropriated  its  assets  to  his  own  use. 

2.     :  REPORTS  OP  EXECUTOR  :  APPROVAL  :  EFFECT.     An  Order  of 

court  approving  the  report  of  an  executor  has  the  force  of  an 
adjudication,  and  will  not  be  set  aside  at  the  instance  of  a  creditor 
who  has  acquiesced  therein  for  the  period  of  five  years. 

8.      :    MISAPPROPRIATION    OF    ASSETS    BY  EXECUTOR:    LIABILITY. 

Where  an  executor  wrongfully  sets  apart  to  the. widow  of  the 
deceased  personal  property  not  exempt  from  execution,  he  may 
properly  be  charged  with  the  value  thereof. 
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4  Fraotioe  in  Supreme  Court ;  review  of  findings  of  fact  : 
BBCOBD.  A  statement  in  an  abstract  of  the  record  in  a  case  upon 
appeal  that  it  "  is  a  correct  abstract  of  the  report  of  the  evidence 
introduced,  offered  and  admitted  on  the  hearing  and  trial  of  said 
cause  in  the  court  below/*  is  not  an  averment  that  the  abstract 
contains  all  the  evidence  offered  and  introduced  upon  the  trial,  and 
will  not  wai;rant  a  review  by  the  supreme  court  of  findings  of  fact 
made  in  the  court  below.  • 

6.  Executor's  Use  of  Lands:  liability  fob  rent.  Where  an 
executor  uses  the  lands  of  lus  testator  for  his  personal  benefit,  he 
will  be  liable  for  the  annual  rental  value  of  the  land  during 
such  use. 

Appeal  from  Madison   District   Court — ^Hon.  O.  B, 

Ayers,  Judge. 

Saturday,  January  81,  1891. 

These  proceedings  were  instituted  by  the  executor 
of  an  estate  for  a  final  settlement,  and  for  his  discharge 
from  further  liability  and  responsibility.  Exceptions 
were  taken  to  the  account  and  claim  of  the  executor  by 
two  creditors  of  the  estate.  Upon  the  final  hearing,  his 
final  account  was  not  approved,  and  he  was  charged  with 
a  balance  due  the  estate  of  thirteen  hundred  and  fifty 
dollars  and  thirty-five  cents,  and  his  claim  for  an  allow- 
ance of  five  thousand,  thirty-seven  dollars  and  forty- 
seven  cents,  an  alleged  balance  due  him,  was  rejected. 
The  executor  and  the  creditors  both  appeal.  The 
executor  appealing  first  is  designated  as  appellant. 
Affirmed. 

Kauffman  <ft  Guernsey  and  Eli  Wilkin^  for 
appellant. 

Leonard  &  Son  and  V. '  WainwrigM^  for  appellee. 

Beck,  J. — I.    Michael  Holderbaum  died  seized  of  a 
large  tract  of  improved  land,  used  by  him  in  his  life- 
time as  a  farm.    He  was  heavily  indebted. 
*  ce<ieDt8:  mis-     By  his  will  he  named  his  son,  A.  C.  Holder- 
by  e&eoutor:      baum,  cxecutor,  and  directed  that  he  be  not 

required  to  execute  a  bond  for  the  faithful 
discharge  of  his  duty.  Full  authority  was  conferred 
upon  the  executor  to  manage  and  control  the  property 
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of  the  estate,  in  order  to  realize  the  best  income  there- 
from. He  was  authorized  to  borrow  money  in  order  to 
pay  debts  of  the  estate,  and  to  execute  mortgages  to 
secure  the  loans.  The  testator  died  in  1879,  and  the 
will  was  in  that  year  admitted  to  probate,  and  the  exec- 
utor qualified  soon  after.  He  made  six  reports  to  the 
probate  court,  showing  the  collection  of  money  in 
various  ways,  and  the  payment  of  debts  of  the  estate. 
All  of  these  reports  were  approved,  and  the  memoran- 
dum of  the  approval  of  each  was  indorsed  thereon. 

Upon  making  the  seventh  report,  eight  exceptions 
were  taken  thereto  by  the  creditors,  who  are  parties  to 
this  appeal.  Subsequently,  after  a  contest  in  regard  to 
these  claims,  which  were  resisted  by  the  executor,  addi- 
tional exceptions,  twenty-eight  in  number,  were  filed, 
making  the  whole  number  thirty-five.  These  numerous 
exceptions  assail  the  account  and  claim  of  the  executor, 
on  the  ground  that  he  unlawfully  turned  over  to  the 
widow  of  the  testator  a  large  amount  of  personal  prop- 
erty, which  she  converted  to  her  own  use ;  that  he  failed 
to  report  as  assets  of  the  estate  promissory  notes  coming 
into  his  hands  ;  that  he  failed  to  report  the  disposition 
made  by  him  of  the  personal  property  of  the  estate  ;  that 
he  unlawfully  conveyed  land  of  the  estate,  and  mort- 
gaged other  lands ;  that  he  has  unlawfully  distributed  to 
heirs  of  the  estate  assets  thereof,  and  has  failed  to  pay 
claims  against  the  estate ;  and,  generally,  it  is  in  the 
numerous  exceptions  shown  that  the  executor  has  unlaw- 
fully and  wrongfully  managed  the  affairs  of  the  estate, 
and  appropriated  the  assets  thereof  to  his  own  use. 

II.  The  creditors  also  filed  a  motion  for  an  order 
requiring  the  executor  to  give  a  bond  for  the  faithful 
and  honest  performance  of  his  duty.  The  abstracts  do 
not  show  any  rulings  on  this  motion,  but  it  appears, 
from  the  argument  of  the  attorneys  on  both  sides,  that 
the  motion  was  sustained,  and  that  the  executor  was 
ordered  to  give  a  bond  in  the  sum  of  ten  thousand 
dollars.  The  executor  complains  of  this  order,  on  the 
ground  that  he  ought  not  to  be  required  to  give  a  bond  at 
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all,  while  the  creditors  insist  that  the  court  erred  in  not 
requiring  a  bond  in  the  sum  of  twenty  thousand  dollars. 
We  discover  no  error  in  the  rulings  of  the  district  court 
on  this  point.  We  think  that  the  record  shows  that  the 
executor  had  so  managed  the  affairs  of  the  estate  as 
authorized  the  presumption  that  its  assets  may  not  be 
applied  to  the  payment  of  the  creditors,  and  that  their 
security,  arising  from  the  existence  of  assets,  is  impaired 
by  the  fact  that  the  debts  of  the  estate  seem  to  be  accu- 
mulating rather  than  being  paid,  while  the  value  of  the 
assets  is  not  increasing.  We  are  of  opinion  that  the 
amount  of  security  fixed  by  the  district  court,  ten  thou- 
sand dollars,  is  sufficient ;  that  sum  being,  as  we  under- 
stand the  record,  equal,  if  not  in  excess,  of  the  value  of 
the  personalty  of  the  estate. 

III.  The    executor   made    six    reports, — ^the  first 
April  24,  1880,  and  the  sixth  on  the  twenty-seventh  day 

of  November,  1886.    Each  of  these  reports 

*'  iirdmwfS^-*^'  was  accompanied  by  vouchers,   and  was 

provai:  effect    g^pppQy^^  jjy  ^he  judge  of  the  district  court 

by  an  indorsement  thereon.  We  think  the  district  court 
rightly  held,  under  the  facts  and  circumstances  of  the 
case,  that  the  six  approved  reports  ought  not  to  be  set 
aside ;  but  they  should  stand  as  adjudged  statements  of 
the  condition  of  the  estate,  except  as  far  as  to  correct 
errors  that  may  be  shown  therein.  A  controlling  reason 
for  this  conclusion  is  that  the  creditor's  claims  were 
filed  and  approved  soon  after  the  executor  was  quali- 
fied, and  they  made  no  move  to  enforce  them  for  more 
than  five  years.  Indeed,  it  is  not  shown  that  they  ever 
requested  the  executor  during  this  time  to  make  pay- 
ment of  their  claims.  They  seem  to  have  regarded  the 
accounts  as  correct,  or,  having  an  opportunity  to  object 
to  them  for  five  years,  and  failing  to  do  so,  they  thereby 
induced  the  probate  court  and  executor  to  believe  that 
they  assented  to  the  reports,  upon  which  belief  both  the 
court  and  the  executor  acted  in  subsequent  proceedings. 

IV.  The  executor  set  apart  to  the  widow  a  thresh- 
ing machine  and  other  property,  all  amounting  in  value 


F  ■  ■•  » 

I 


Jan.  1891  ]        In  re  Est.  op  Holderbaum.  73 


to  nine  hundred  and  seventeen  dollars  and 

8.  — :  mfsap- 

PrSl??:**^'^  ^'    fifty  cents,  none  of  which  was  exempt  from 
uy?"       ■     execution.    The     district     court     rightly 

charged  the  executor  with  the  value  of  this 
property.  The  executor  had  no  authority  to  thus  dis- 
pose of  these  assets.  It  was  his  duty  to  inventory  the 
property,  and  hold  it  as  assets  of  the  estate.  Code, 
sees.  2370,  2373.  Had  the  property  been  exempt  from 
execution,  his  action  in  this  regard  would  have  been  cor- 
rect.    Code,  sec.  2371. 

V.  The  seventh  and  eighth  reports,  filed  by  the 
executor,  not  having  been  approved,  were  not  regarded 

as  precludinff  an  examination  into  the  dis- 

4.  Practice  in  ■\^,  .  ^5*  ,         _  ,_  ,    j^     ^         i  •   •• 

Bupreme  court:  positiou  of  the  assets  of  the  estate  to  which 

review  of  find-     -^  , 

J.W  of  fact :     they  relate.     The  district  court  considered 

the  accounts  presented  in  the  seventh  and 
eighth  reports,  and  found  there  is  due  from  the  executor, 
for  cash  in  his  hands,  thirteen  hundred  and  fifty  dollars 
and  thirty-five  cents.  The  abstracts  upon  which  the 
case  is  tried  here  do  not  purport  to  contain  all  the  evi- 
dence submitted  to  the  court  below,  nor  do  they  attempt 
to  present  the  vouchers  accompanying  the  executor's 
account.  We  cannot,  therefore,  review  the  decision  of 
the  court  below  as  to  its  findings  upon  the  facts  and  the 
statement  of  the  account  of  the  executor  made  in  the 
case.  The  creditors  in  their  abstract,  after  presenting 
the  evidence  of  a  few  witnesses,  not  all  of  them,  declare 
that  it  "is  a  correct  abstract  of  the  report  of  the  evi- 
dence introduced,  offered  and  admitted  on  the  hearing 
and  trial  of  said  cause  in  the  court  below."  But  they 
wholly  fail  to  aver  or  show  that  it  is  an  abstract  of  the 
evidence  of  all  the  witnesses,  or  an  abstract  of  all  the 
evidence  introduced  and  offered  upon  the  trial  of 
the  case  in  the  court  below. 

VI.  The  executor  complains  that  the  district  court 
charged  him  in  the  account  stated  for  the  rent  of  the 
5.  ExicuTORa:      laud, — ^the  farm  left  by  the  testator.    The 

Sabmty*?o1r*  *     evidence  tended  to  show  that  the  executor 
^'^^  used  the  land  for  his  personal  benefit  j  that 
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the  farming  of  the  land  was  largely  on  his  own  account ; 
and  that  the  estate  did  not  receive  the  full  benefit  from 
the  cultivation  of  the  land  to  which  it  was  in  law  enti- 
tled. The  question  of  fact  here  presented  we  cannot 
determine,  in  the  absence  of  all  the  evidence.  The  court 
below  found  upon  the  issue  involving  this  fact  against 
the  executor.  This  conclusion  being  reached,  the  court 
below  rightly  held  that  the  executor  should  be  charged 
with  the  value  of  the  rent  of  the  land.  The  estate  was 
entitled  to  the  benefit  arising  from  the  use  of  the  land, 
which  is  to  be  determined  by  its  annual  rental  val  le. 
Upon  these  points  in  the  case  we  think  the  court  below 
rightly  ruled. 

VII.  The  foregoing  discussion  disposes  of  all 
questions  of  law  in  the  case.  The  questions  which  are 
purely  of  fact  we  cannot  consider,  for  the  reason  that  as 
we  have  before  said,  we  do  not  have  all  the  evidence 
before  us. 

The  judgment  of  the  district  court  on  both  appeals 

is  AFFIRMED. 


K2     74 
131  663) 

1^     74        JxTRGEN  TiiEiSEK,  Appellee,  V.  Willis  Dayton  et  al.. 
i- Appellees ;  C.  J.  Byam,  Appellant. 

1.  Mortgages  of  Beal  Estate :  assumphon  by  qbantee  :  payment: 
SUBROGATION.  A  grantee  having  assumed  the  payment  of  several 
mortgages  upon  the  land  conveyed  took  up  the  notes  secured  by  one 
of  the  mortgages,  without  having  the  same  indorsed  to  him,  and 
afterwards  transferi^ed  them  after  maturity,  without  indorsement, 
to  the  plaintiff,  who  brings  this  action  thereon,  and  for  a  foreclosure 
of  the  mortgage  given  to  secure  them.  Held,  that  the  payment  of 
the  notes  by  the  grantee  operated  as  an  extinguishment  of  the  debt 
and  mortgage,  as  against  a  purchaser  under  foreclosure  of  a  prior 
mortgage,  and  that  his  assignee  took  nothing  by  the  assignment, 
although  the  same  was  received  without  notice  of  his  assignor's 
assumption  of  the  indebtedness. 

2.  Evidence :  attorney  and  client  :  privileged  communications. 
Communications  by  one  to  an  attorney  in  relation  to  a  proposed 
employment,  but  in  which  the  attorney  declines  to  serve,  are  not 
within  the  rule  making  an  attorney  privileged  from  answering 
communicationfl  made  to  him  by  his  clientt 
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Appeal  from   Shelby  District  Court. — Hon.  George 

Carson,  Judge. 

Saturday,  January  31,  1891, 

This  is  an  action  for  judgment  on  two  notes,  and 
for  the  foreclosure  of  a  mortgage  on  certain  lands,  exe- 
cuted by  defendant  Dayton  to  A.  K.  Riley,  of  which 
plaintiff  alleges  he  is  the  owner.  The  appellant  Byam, 
being  inade  a  defendant,  as  having  some  interest, 
answered,  denying  plaintiff's  ownership,  and  alleging 
that  the  notes  were  fully  paid  to  Riley.  Other  allega- 
tions in  the  answer  are  without  any  proof  to  sustain 
them,  and  are,  therefore,  not  noticed.  A  decree  was 
entered  for  the  plaintiff,  from  which  the  defendant 
Byam  appeals. — Reversed. 

Foss  &  Stuart^  for  appellant. 

E.  A.  BdbcocJc^  tor  appellee. 

Given,  J. — The  following  facts  are  established  by 
the  testimony :  The  notes  and  mortgages  in  suit  were 
executed  by  Dayton  and  wife,  February  27,  1884,  and 
became  due  one  year  thereafter.  The  mortgage  was 
junior  to  one  executed  by  Dayton  and  wife  to  appellant 
and  to  one  prior  thereto  securing  two  thousand  dollars. 
Dayton  executed  to  Riley,  as  further  security  for  the 
three  hundred  dollars  named  in  the  notes,  his  mortgage 
on  certain  chattel  property.  On  January  18,  1886,  Day- 
ton sold  the  mortgaged  property  to  one  John  Dierks, 
and  conveyed  the  land  by  quitclaim  deed  for  the  con- 
sideration of  one  hundred  dollars,  Dierks  assuming  and 
agreeing  to  pay  the  mortgage  debts.  October  21,  1886, 
Byam  took  a  decree  foreclosing  his  mortgage,  in  an 
action  wherein  DieAs  was  a  party,  and  purchased  the 
land  at  execution  sale  for  twelve  hundred  and  twenty- 
two  dollars  and  ninety-two  cents,  and  before  the  com- 
mencement of  this  action  received  a  sheriff's  deed 
therefor.    February  9,  1887,  Dierks  conveyed  the  land 
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by  quitclaim  deed  to  appellant,  in  consideration  of  two 
hundred  and  ninety-seven  dollars  and  part  of  the  chat- 
tel property,  and  surrendered  possession  to  him.  At 
some  time  after  his  purchase  from  Dayton,  Dierks  took 
up  the  notes  in  suit  from  Riley  without  any  indorsement 
thereon,  and  thereafter  transferred  them,  after  due, 
without  indorsement,  to  the  plaintiff  Theisen,  in  pay- 
ment of  a  debt ;  Theisen  taking  them  without  notice  of 
Dierks'  agreement  to  pay  them. 

While  it  does  not  appear  exactly  when  or  how 
Dierks  took  up  the  notes  from  Riley,  there  is  no  doubt 
but  that  he  did  so,  and  we  presume*  that  it  was  by  pay- 
ment in  money  or  other  acceptable  satisfaction  to  Riley. 
It  is  evident  from  the  testimony  of  Warren  Gammon, 
and  from  the  circumstances,  that  Dierks  intended  and 
attempted,  as  he  expressed  it,  "to  keep  this  mortgage 
alive,"  and  make  the  land  stUl  chargeable  therewith, 
and  that  Riley  was  retained  by  him  as  his  attorney,  to 
assist  in  doing  so,  and  that  the  mortgage  was  left  open 
and  unsatisfied  on  the  record  for  that  purpose.  It  does 
not  appear  whether  Byam  knew  of  Dierks'  agreement  to 
pay  the  notes  or  not,  at  the  time  he  purchased  from 
Dierks.  The  value  of  the  land  is  shown  to  have  been 
about  thirty-five  hundred  dollars,  and  the  cost  thereof 
to  Byam  was  thirty-four  hundred  and  ninety-nine  dol- 
lars and  ninety-two  cents,  being  the  amount  of  his  own 
and  of  the  prior  mortgage  and  the  two  hundred  and 
ninety-seven  dollars  paid  to  Dierks. 

I.    It  will  be  seen  from  the  foregoing  statement  of 
facts  that  this  controlling  question  is  whether  the  pay- 
1.  MoRTflAGBs  of    ^^^^  of  the  notes  to  RUey  by  Dierks  is  a 
wmptTon  by "'  Satisfaction   thereof    as    to   the    plaintiff 
K^'SufiSga-   Theisen.     That  it  is  a  sati^fnction  as  to 
"^'^  Dierks  can  hardly  be  questioned ;  for,  by 

his  agreement  to  pay  the  mortgage  debts,  he  became 
primarily  liable  therefor ;  it  became  his  duty  to  pay  the 
debts  absolutely  and  before  all  others.  He  did  not  stand 
in  the  relation  of  one  secondarily  liable,  and,  there- 
fore, was  not  entitled,  upon  payment,  to  be  subrogated 
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to  the  rights  of  the  mortgagee.  -3  Pom.  Eq.  Jur.,  sec. 
1213;  2  Pom.  Eq.  Jur.,  sec.  797;  Johnson  7).  Walter^ 
60  Iowa,  315 ;  1  Jones,  Mortgages,  sees.  740,  741,  943, 
It  is  very  clear  that  the  payment  to  Riley  was  an  extin- 
guishment of  the  notes  and  mortgage,  and  that  Dierks 
could  not  recover  thereon. 

It  is  contended  on  behalf  of  appellee  Theisen,  that, 
as  he  took  the  notes  and  mortgage  for  value,  and  with- 
OTjt  notice  of  Dierks'  agreement  to  pay  the  same,  he  took 
them  free  from  any  defense  arising  out  of  that  agree- 
ment, though  taken  after  maturity.  Oroshy  v.  Tanner, 
40  Iowa,  136,  and  Blake  v.  Koons,  71  Iowa,  356,  are 
relied  upon.  The  first  case  was  a  contention  as  to  the 
priority  between  two  mortgages,  the  first  being  from 
G.  K.  Tanner  to  Frances-  B.  Tanner,  and  the  second  from 
C.  K.  Tanner  to  defendant  Melhop.  Melhop  accepted 
his  mortgage  upon  an  agreement  by  the  first  mortgagee 
to  cancel  that  mortgage,  which  he  failed  to  do,  but 
transferred  the  note  to  one  Baker  before  maturity,  who 
afterwards  indorsed  it  to  the  plaintiff ;  neither  Baker  nor 
the  plaintiff  having  knowledge  of  the  agreement  to 
cancel  the  first  mortgage.  It  was  held  that  the  rule  as 
to  the  transfer  of  negotiable  instruments  after  maturity, 
and  of  choses  in  action,  was  not  applicable  to  the  case, 
"for  the  reason  that  the  equities,  which  survive  the 
assignment,  are  those  which  are  between  the  parties  to 
the  instrument,  and  not  those  between  the  assignor  and 
one  not  a  party."  The  reason  given  for  the  rule  is  that 
"the  assignee  can  always  go  to  the  debtor,  and  ascertain 
what  claim  he  may  have  against  the  bond,  or  other 
chose  in  action,  which  he  is  about  purchasing  from  the 
obligee ;  but  he  may  not  be  able,  with  the  utmost  diligence, 
to  ascertain  latent  equities  of  some  third  person  against 
the  obligee.  He  has  no  object  to  which  he  can  direct  his 
inquiries.  Two  marked  distinctions  are  obvious  between 
that  case  and  this :  In  that  the  agreement  was  not  with 
the  debtor,  as  in  this,  and,  for  aught  that  appears,  the 
debtor  did  not  know  of  the  agreement.  In  that  case 
there  was  no  extinguishment  of  the  debt  and  satisfaction 


78  Theisen  v.  Dayton  [  82  Iowa 


of  the  mortgage  by  payment,  as  in  this ;  neither  did  the 
agreement  make  any  change  as  to  the  party  primarily 
liable. 

Blake  t.  Koons  was  an  action  on  notes  and  mortgage 
executed  by  Koons,  and  held  by  plaintiff  nnder  an 
assignment  to  his  intestate  after  maturity.  Defendant 
Masden  had  signed  a  note  as  security  for  Koons,  given 
for  part  of  the  purchase  price  of  the  mortgaged  premises 
prior  to  the  mortgage.  In  an  action  on  that  note,  it  was 
determined  that  the  vendor  was  not  entitled  to  a  lien, 
and  judgment  was  entered  against  Koons  and  Masden, 
which  was  satisfied  by  a  sale  of  the  premises  on  execu- 
tion to  Masden,  upon  which  he  received  a  sheriff '  s  deed. 
In  the  case  cited,  Masden  claimed  that,  having  paid  the 
debts,  he  was  entitled  to  be  subrogated  to  the  rights  of 
the  vendor,  and  to  have  a  vendor's  lien;  but  the  court 
held  that  it  was  adjudged  in  a  former  case  that  the 
vendor  was  not  entitled  to  a  lien.  The  court  says  :  "As 
the  intestate  purchased  the  notes  after  maturity,  she 
took  them  subject  to  existing  equities  in  favor  of  the 
maker.  But  appellant  was  not  a  party  to  the  contract. 
He  is  a  subsequent  purchaser  of  the  mortgaged  premises, 
but  purchased  with  notice  of  the  mortgage,  and  the 
question  is  whether  he  is  in  a  position  to  plead,  as 
against  an  assignee  of  the  notes,  the  infirmity  of  the 
contract." 

It  is  contended  on  the  authority  of  this  case,  not 
only  that  appellee  held  the  notes  in  suit  free  from 
defense  based  upon  Dierks'  agreement  to  pay  them,  but 
that  the  appellant  Byam  is  not  entitled  to  defend  by 
virtue  of  that  agreement ;  that,  having  purchased  with 
knowledge  of  the  mortgage,  he  must  be  held  to  have 
taken  subject  thereto ;  and  that  the  presumption  is  that 
the  amount  of  the  mortgage  was  deducted  from  the  pur- 
chase money.  Such  presumption  is  completely  rebutted 
by  the  evidence  as  to  the  value  of  the  land  and  the  price 
paid.  Powell  v.  Smithy  30  Mich.  451,  is  also  cited.  It 
is  suflicient  to  say  of  that  case,  and  of  the  two  last  men- 
tioned, that  it  did  not  appear  in  either  that  there 
had  been  payment  and  full  satisfaction  of  the  debt  and 
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mortgage,  as  in  this  case.  Those  were  questions  of 
priority ;  this  is  of  payment  and  satisfaction.  The  debt 
having  been  fully  paid  before  the  transfer  of  the  notes  to 
appellee,  he  took  nothing  by  the  assignment. 

II.  We  have  rested  our  finding  of  facts  somewhat 
upon  the  testimony  of  Warren  Gammon,  examined  on 

behalf  of  appellant,  to  all  of  which  appel- 

'  attorney  and     lee  objected  ou  the  grounds  that  it  was  as 

leised  comma,    to  commuuications  to  him  as  an  attornev, 

nioatlons.  *' ' 

by  his  client.  The  testimony  was  taken 
subject  to  the  objection.  It  appears  that  Mr.  Gammon 
was  employed  by  Dierks  to  draw  the  conveyance  from 
Dayton  to  Dierks,  and  that  Dierks  sought  to  retain  him 
for  the  purpose  of  "keeping  the  mortgage  alive,''  but 
that  Gammon  declined  the  employment  for  that  purpose. 
What  was  said  by  Dierks  was  not  in  connection  with  the 
conveyance,  but  his  proposed  further  employment,  and 
was  not  communicated  while  the  relation  of  attorney  and 
client  existed.  We  think  the  objections  were  not  well 
taken. 

Our  opinion  is  that  the  judgment  of  the  district 
court  must  be  reversed,  and  a  decree  entered  dismissing 
the  plaintiff '  s  petition.     Reversed. 


James  Miller,  Appellee,  v.  T.  E.  Browk,  Appellant.* 

1.  Appeal :  excessive  verdict  :  evidence  :  ADmssiONS.  Where  it 
appeared  from  the  special  finding  of  a  jury  that  the  amount  allowed 
a  plaintiff,  under  the  general  verdict,  upon  one  count  of  his  peti- 
tion, exceeded  the  sum  shown  to  be  due  the  plaintiff  on  such  cause 
of  action  according  to  his  own  undisputed  testimony,  TieZd,  that  the 
judgment  should  be  reversed. 

2.  AcooTint :  payment  :  evidence.  The  plaintiff  brought  this  action 
upon  an  account  for  labor  performed  for  defendant  in  prospecting 
for  coal,  and  in  sinking  for  drill  holes  for  that  purpose ;  and,  fur- 
ther, for  compensation  for  services  rendered  under  an  agreement  to 
take  charge,  as  superintendent,  of  the  sinking  of  a  shaft  for  the 
purpose  of  coal  mining.  The  defendant  pleaded  payment,  and  upon 
the  trial  offered  in  evidence  a  number  of  checks,  payable  to  the 

*  The  original  opinion  in  this  case  announced  by  the  court  on  May 
29,  1889,  having  been  withdrawn  by  the  court,  is  not  printed  in  the 
official  reports.    It  will  be  iound  in  42  N.  W.  Rep.  561.— Rbpobteb, 
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order  of  plaintiff,  and  marked,  "  On  Ace. ;  *'  also  others  payable  in 
like  manner,  but  without  such  mark ;  and  still  others  payable  to 
Walnut  Creek  Coal  Company,  or  order,  marked  **  Bal.  Pay-Roll," 
and  indorsed,  ''Walnut  Creek  Coal  Co.,  by  James  Miller.*'  The 
plaintiff  admitted  having  received  all  of  these  checks  in  connection 
vrith  the  business  of  the  defendant,  but  claimed  that,  with  the 
exception  of  two  of  those  marked  "  On  Ace.,"  they  were  not  applied 
upon  his  personal  account.  The  defendant,  on  the  other  hand,  con- 
tended that  all  checks  not  so  applied  were  made  payable  to  the 
Walnut  Creek  Coal  Company.  The  trial  court  held  that,  of  the 
checks  offered,  all  those  made  payable  to  the  Walnut  Creek 
Coal  Company  were  immaterial  and  withdrew  such  of  them  from 
the  jury.  Held,  that  an  inspection  of  the  checks  excluded  was 
important  to  enable  the  jury  to  understand  fully  the  nature  of  the 
transaction  in  controversy,  and  that  their  withdrawal  from  the  jury 
was,  therefore,  erroneous. 

Appeal  from    Folk    District    Court. — Hon.    Josiah 

QrvtNy  Judge. 

Saturday,  January  31,  1891. 

Action  to  recover  for  services  rendered,  and  for 
labor  performed  in  prospecting  for  coal,  and  in  sinking 
a  coal  shaft,  and  to  recover  damages  for  the  alleged 
breach  of  an  agreement  to  deliver  certificates  of  the 
capital  stock  of  a  coal  company.  There  was  a  trial  by  a 
jury,  resulting  in  a  verdict  and  judgment  for  the  plain- 
tiff.   The  defendant  appeals. — Beversed. 

St.  Johriy  Stevenson  &  WMsenand  and  Kauffman 
&  Guernsey^  ior  appellant. 

Parsons  &  Perry ^  for  appellee. 

Robinson,  J. — The  petition  contains  three  counts. 
In  the  first  plaintiff  alleges  that,  in  the  year  1884,  he 
performed  certain  labor  for  defendant  in  prospecting 
for  coal,  and  in  sinking  drill  holes  for  that  purpose, 
the  reasonable  value  of  which  was  seven  hundred  and 
seven  dollars.  In  the  second  count  plaintiff  claims  that 
in  the  same  year  he  entered  into  an  oral  agreement  with 
the  defendant  to  take  charge  as  superintendent  of  the 
sinking  of  a  shaft  for  the  purpose  of  coal  mining,  for 
the  compensation  of  one  hundred  dollars  per  month,  and 
that  he  acted  as  superintendent  under  that  agreement 
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for  the  period  of  six  months,  for  which  there  isi  now 
due  him  the  sum  of  six  hundred  dollars.  In  the  third 
count  the  plaintiff  alleges  that,  in  the  year  1884,  it  was 
orally  agreed  between  the  plaintiff  and  the  defendant 
that  a  stock  company  should  be  organized  for  the  pur- 
pose of  carrying  on  the  business  of  coal  mining  under 
the  personal  superintendence  of  the  plaintiff ;  that,  in 
consideration  of  services  to  be  rendered  by  the  plaintiff, 
he  was  to  be  paid  one  hundred  dollars  per  month,  and 
receive  one-fifth  of  the  capital  stock  of  the  company, 
which  was  to  be  issued  in  the  name  of  K.  C.  Miller,  for 
the  benefit  of  the  plaintiff,  as  soon  as  the  company 
should  be  organized ;  that  the  company  was  organized 
under  the  name  of  the  Walnut  Creek  Coal  Company  on 
or  about  the  twenty-fifth  day  of  November,  1884 ;  that 
the  defendant  has  refused  to  cause  to  be  delivered  to  the 
plaintiff  certificates  for  his  share  of  the  stock,  and  has 
converted  the  same  to  his  own  use ;  that  the  stock,  so 
converted  was  worth  more  than  ten  thousand  dollars. 

For  answer  to  the  first  and  second  counts,  of  the 
petition  the  defendant  denies  the  allegations  thereof, 
and  avers  that  he  has  paid  the  plaintiff  in  full  for  all 
services  rendered.  The  allegations  of  the  third  count 
are  also  denied.  For  further  answer,  and  by  way  of 
counterclaim,  the  defendant  alleges  that,  at  divers 
times  between  the  first  day  of  July,  1886,  and  the  fif- 
teenth day  of  January,  1887,  at  the  request  and  for  the 
use  of  the  plaintiff,  he  paid  sums  of  money,  amounting, 
in  the  aggregate,  to  two  hundred  and  eighty-four  dollars, 
of  which  the  sum  of  one  hundred  and  twenty  dollars  is 
due  and  unpaid.  And  judgment  for  that  amount  is 
demanded.  The  verdict  of  the  jury  was  for  the  plaintiff 
in  the  sum  of  nine  hundred  and  fifty-seven  dollars. 
Certain  special  findings  were  returned,  which  showed 
that  the  jury  allowed  the  plaintiff  three  hundred  and 
fifty-seven  dollars  on  the  first  count  of  his  petition,  six 
hundred  dollars  on  the  second  aiid  nothing  on  the  third, 
and  that  the  defendant  was  allowed  nothing  on  his 
counterclaim.  Judgment  was  rendered  in  favor  of  the 
Vol.  82—8 
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plaintiff  for  the  amount  of  the  verdict  and  costs.  On  a 
former  submission  of  this  cause,  an  opinion  was  filed 
affirming  the  judgment  of  the  district  court.  42  N.  W. 
Kep.  561.  A  petition  for  rehearing  was  granted,  and 
the  cause  is  submitted  for  our  determination. 

I.    The  appellant  contends  that  the  amount  allowed 

by  the  jury  on  the  first  and  second  counts  of  the  petition 

1.  Appeal:  is  excessiye.    Plaintiff  claims   that  he  is 

duftf ev*  ^^^    entitled  to  compensation  for  drilling  and 

dence:  admiB-     ^^^^^j^g  ^^^  prospect  holes,  at  the  rate  of 

one  dollar  per  foot  for  each  hole  drilled  to  the  depth  of 
one  hundred  feet,  or  less,  and  for  all  in  excess  of  one 
hundred  feet  at  the  rate  of  one  dollar  and  twenty-five 
cents  per  foot.  The  petition  avers  that  one  hole  was 
one  hundred  and  seventy-one  feet  deep;  that  another 
was  seventy-seven  feet  deep,  another  fifty-seven  feet 
deep,  another  one  hundred  ,and  thirty-three  feet, 
another  sixty-eight  feet ;  and  another  one  hundred  and 
sixty  feet ;  and  that  the  amount  due  for  sinking  them  all, 
at  the  rate  specified,  is  seven  hundred  and  seven  dollars. 
The  plaintiff,  in  testifying,  stated  that  the  drilling  of  all 
the  wells  amounted  to  six  hundred  and  ninety  dollars, 
and  that  he  had  received  on  account  thereof  the  sum  of 
three  hundred  and  fifty  dollars.  It  seems  that  one  hole 
was  sunk  in  what  is  called  "Brown's  Woods,"  and  the 
others  in  what  is  called  the  "  Lake  Farm."  When  asked 
as  to  the  depth  of  the  hol3s  in  controversy,  he  testified  that 
the  one  in  Brown's  woods  was  one  hundred  and  seventy- 
one  feet  deep,  and  that  of  the  others  one  was  seventy- 
seven  feet  deep,  one  was  thirty  feet  deep,  one  was 
twenty-eight  feet,  one  was  one  hundred  and  thirty- 
three  feet,  and  one  was  sixty-eight  feet  deep.  The 
depths  thus  given  by  plaintiff  in  his  testimony  were  not 
questioned,  and,  for  the  purpose  of  this  appeal,  must  be 
accepted  as  correct.  Computing  the  value  of  the  labor 
performed  by  plaintiff  in  sinking  each  hole  at  the  prices 
he  claims  he  is  entitled  to  receive,  and  it  appears  that  he 
was  entitled  to  but  five  hundred  and  thirty-throe  dollars 
for  the  six  holes.     Since  the  jury  allowed  him  all  he 
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•claims  on  the  second  count  of  his  petition,  and  he  admits 
having  received  three  hundred  and  fifty  dollars  on 
account  of  the  services  for  which  he  claims  in  the  two 
counts,  it  is  clear  that  he  was  entitled  to  recover  on  the 
first  count  only  the  difference  between  five  hundred  and 
thirty-three  dollars  and  three  hundred  and  fifty  dollars, 
or  one  hundred  and  eighty-three  dollars.  The  amount 
allowed  on  that  count — ^three  hundred  and  fifty-seven 
dollars — ^was,  therefore,  excessive.  It  appears  that  the 
amount  so  allowed  was  ascertained  by  deducting  the 
three  hundred  and  fifty  dollars  paid  from  the  seven 
hundred  and  seven  dollars  claimed  in  the  petition.  But 
there  was  no  evidence  to  support  that  claim,  and,  when 
the  plaintiff  testified  to  the  items  composing  his  claim, 
it  appeared  without  dispute  that  he  was  not  entitled  to 
be  allowed  the  sum  of  six  hundred  and  ninety  dollars, 
of  which  he  spoke  in  a  general  way  as  being  the  amount 
of  his  claim.  The  evidence  did  not  justify  an  allow- 
ance of  more  than  five  hundred  and  thirty-three  dollars 
for  the  six  holes. 

n.     The  appellant  complains  of  the  ruling  of  the 
district  court  in  refusing  to  admit  in  evidence  certain 

«.  Account:  pay-  <^^^^^^  which  wcre  offered  by  him.  The 
ment:eTidenoe.  auswcr  pleaded  payment  for  all  services 
upon  which  the  first  and  second  counts  of  the  peti- 
tion were  based.  The  plaintiff  admits  having  received 
-checks  drawn  by  the  defendant  in  connection  with 
their  business.  Ten  of  the  checks  so  drawn  were  num- 
bered from  eleven  to  twenty  inclusive,  were  made  pay- 
able to  plaintiff  or  order,  and  were  marked  "On  Ace.'* 
Three  were  numbered,  respectively,  21,  22  and  22  1-2, 
and  were  payable  to  plaintiff.  Twenty-one,  numbered 
from  twenty-three  to  forty-three  inclusive,  were  made 
payable  to  Walnut  Creek  Coal  Company  or  order,  and 
were  marked  "Bal.  Pay-Roil."  They  were  drawn 
before  the  twenty-seventh  day  of  November,  1884,  when 
the  coal  company  was  incorporated,  and  had  been 
indorsed  '^  Walnut  Creek  Coal  Co.,  by  James  Miller," 
ari  amounted,  in  the  aggregate,  to  about  thirty-four 
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hundred  and  twenty-fonr  dollars  and  thirty -four  cents. 
The  defendant  contended  that  the  checks  drawn  to 
plaintiff,  or  order,  and  marked  "On  Ace,"  were  to  be 
applied  on  his  personal  account.  Plaintiff,  however, 
insisted  that  but  two  of  such  checks  were  applied  on 
his  personal  actjount,  and  that  the  others  were  applied 
in  sinking 'the  coal  shaft.  The  defendant  claimed  that 
all  checks  used  for  the  purpose  of  sinking  the  shaft 
were  made  payable  to  the  Walnut  Creek  Coal  Company. 
The  court,  however,  ruled  that  all  the  checks  last 
described  were  immaterial,  and  withdrew  them  from  the 
jury.  In  that,  we  think,  there  was  error.  The  fact 
that  some  of  the  checks  drawn  by  defendant  and  deliv- 
ered to  and  used  by  plaintiff  were  made  payable  to  him^ 
and  purported  to  be  drawn  on  account,  while  others  were 
made  payable  to  the  coal  company,  and  purported  to  be 
on  account  of  a  pay-roll,  was  some  corroboration  of  the 
claim  of  defendant  that  the  personal  account  of  plain- 
tiff was  kept  separate  from  the  account  of  the  coal  com- 
pany, and  that  all  of  the  checks  first  described  were  ta 
be  applied  on  his  personal  account.  Had  the  jury 
found  that  claim  to  be  well  founded,  they  might  have 
found  that  the  plea  of  payment  as  to  the  first  count  was 
sustained.  The  defendant  also  claimed  that  the  shaft 
was  sunk,  not  by  himself,  but  by  the  unorganized  coal 
company ;  that  he  was  not  responsible  for  the  services 
rendered  by  plaintiff  in  sinking  it ;  and  that,  if  he  ia 
responsible,  to  any  extent,  for  the  reason  that  he  was  a 
member  of  an  unincorporated  company,  the  plaintiff,  as 
a  member  of  the  same  company,  is  liable  to  the  same 
extent,  and  cannot  recover  of  defendant  in  an  action  at 
law,  for  the  services  upon  which  the  second  count  is 
founded.  We  are  of  the  opinion  that  an  inspection  of 
the  checks  excluded  by  the  court  was  important  to 
enable  the  jury  to  understand  fully  the  nature  of  the 
transaction  in  controversy. 

III.  Appellant  discusses  other  questions,  which 
involve  a  consideration  of  the  evidence  and  matters  of 
practice.    In  view  of  the  conclusions  already  announced^ 
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and  for  the  reason  that  some  of  the  questions  discussed 
are  not  likely  to  arise  on  another  trial,  we  do  not  deem 
it  proper  to  determine  the  questions  so  presented. 

For-  the  errors  pointed  out,  the  judgment  of  the 
district  court  is  reversed. 
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M.    J.    Be  VANS,    Appellant,    v.    Mary    Gt.    Dewey,    \m   wl 

Appellee.  ^^' 

«119  5g9 

1.    Mortgage:  forbclosure:  sale:  rights  of  junior  mortgaqee.     ^~s2    86 
Where  in  an  action  for  the  foreclosure  of  a  mortgage  upon  real     \^  ^ 
estate,  a  junior  mortgagee,  who  is  made  a  defendant  by  cross-     Ig — 85 
petition,  obtains  the  foreclosure  of  his  mortgage  in  the  same  action,     ^^  ^^ 
and  the  decree  provides  "  that  special  executions  issue  on  the  judg- 
ment of  plaintiff  or  said  defendant,  or  both,  as  they  may  deter- 
mine," a  sale  of  the  premises  on  special  execution  to  satisfy  the 
cenior  mortgage  will  not  operate  to  exhaust  the  right  of  the  junior 
mortgagee  under  such  decree  to  have  a  sale  of  the  same  premises 
under'  a  second  execution. 

3.     :  :  :   redemption  by  junior  incumbrancers. 

The  widow  of  the  mortgage  debtor  in  such  case  having  acquired 
the  interest  of  the  other  heirs  in  the  mortgaged  premises,  and 
redeemed  from  a  sale  thereof  under  the  senior  mortgage,  after  the 
expiration  of  nine  months,  held,  that  she  was  entitled  to  hold  the 
same  free  from  the  lien  of  a  second  mortgage  given  by  herself 
and  husband  to  secure  a  debt  for  which  the  husband  alone  was 
liable. 

Appeal  from   Henry  District   Court — Hok.    H.    C. 

Traverse,  Judge, 

Saturday,  January  31,  1891. 

Action  to  quiet  the  title  to  real  estate.  There  was 
a  trial  by  the  court,  and  a  judgment  rendered  in  favor 
of  defendant.     The  plaintiff  appeals. — Reversed. 

JR.  Ambler  &  SoUj  for  appellant. 

Woolson  <fe  Babb,  for  appellee. 

Robinson,  J. — The  plaintiff  claims  to  be  the  abso- 
lute owner  of  the  property  in  controversy,  which  is 
described  as  lot  8  of  block  45  in  Mt.  Pleasant.  She  is 
the  widow  of  M.  T.  Bevans,  who  died  on  the  fourth  day 


86  Bevans  v.  Dewey.  [82  Iowa. 

of  August,  1884.  Prior  to  that  time  the  property  was 
owned  and  occupied  by  the  husband  and  wife  as  a 
homestead.  While  it  was  so  occupied  they  executed 
thereon  three  mortgages,  the  first  of  which,  in  order  of 
priority,  was  in  favor  of  William  FuUerton,  the  second 
in  favor  of  the  defendant,  and  the  third  in  favor  of  said 
FuUerton.  The  mortgage  debts  were  owed  solely  by 
M.  T.  Bevans.  Action  was  commenced  by  FuUerton  to 
foreclose  the  mortgages  to  him,  to  which  Bevans  and  his 
wife  and  the  defendant  in  this  action  were  made  parties 
defendant.  The  defendant,  Mary  G.  Dewey,  appeared 
and  filed  a  cross-petition,  in  which  she  demanded  the 
foreclosure  of  her  mortgage.  Bevans  and  his  wife  made 
no  appearance.  On  the  nineteenth  day  of  March,  1883, 
they  were  adjudged  in  default.  Judgment  was  ren- 
dered in  favor  of  FuUerton,  and  against  M.  J.  Bevans, 
for  one  hundred  and  fifteen  dollars  and  ninet}  -two  cents, 
on  account  of  the  debt  secured  by  the  first  mortgage; 
in  favor  of  Mary  Gr.  Dewey,  and  against  Bevans,  for 
two  hundred  and  nineteen  dollars  and  eighty-eight 
cents,  on  account  of  the  debt  secured  by  the  second 
mortgage ;  and  in  favor  of  FuUerton  and  against  Bevans 
for  two  hundred  and  thirty-nine  dollars  and  fifteen 
cents,  on  account  of  the  debt  secured  by  the  third  mort- 
gage. It  was  further  decreed  "that  the  several  mort- 
gages securing  said  claims  of  plaintiff  and  defendant, 
Mary  G.  Dewey,  be  foreclosed  as  against  all  the  other 
parties  hereto,  and  that  special  executions  issue  on  the 
judgment  of  plaintiff  or  defendant,  or  both,  as  they  may 
determine,  and  said  mortgaged  premises  be  sold  on  either 
or  both  of  said  judgments,  and  that  on  the  sale  of  same 
all  the  rights  of  each  and  every  one  of  the  defendants 
in  and  to  the  same  be  forever  barred,  foreclosed  and 
cut  oflf.  That  on  a  sale  of  said  mortgaged  premises  the 
proceeds  shall  be  applied :  Flrst^  to  the  payment  of  the 
costs  herein ;  second^  to  the  payment  of  the  judgment 
of  plaintiff  on  his  first  note  and  mortgage;  *  *  * 
tliird^  to  the  payment  of  Mary  G.  Dewey's  judgment 
herein,  and  interest;  and,  fourth^  to  the  judgment  of 
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plaintiff  on  his  second  mortgage,  to-wit,  for  two  hundred 
and  thirty-nine  dollars  and  fifteen  cents,  and  interest. 
That  said  parties,  to-wit,  plaintiff  and  Mary  G.  Dewey, 
have  general  execution  for  any  balance  remaining." 

Pallerton  caused  an  execution  to  issue  in  his  favor, 
for  the  sum  of  three  hundred  and  fifty-five  dollars  and 
five  cents,  and  costs,  which  ordered  the  sale  of  the  prop- 
erty in  question,  and  directed  that  "the  proceeds  be  paid 
and  applied  as  per  decree"  in  the  case.  The  property 
was  sold  under  that  execution  on  the  fourteenth  day  of 
June,  1884,  to  William  FuUerton,  for  one  hundred  and 
fifty-six  dollars  and  ninety-one  cents.  After  that  date, 
plaintiff  obtained  from  the  heirs  of  her  deceased  hus- 
band conveyances  to  herself  of  all  their  interest  in  the 
property.  On  a  subsequent  date,  to-wit,  on  the  fourth 
day  of  June,  1885,  she  redeemed  the  property  from  the 
Fullerton  sale.  On  the  eleventh  day  of  June,  1886, 
defendant  caused  to  be  issued  a  special  execution  for 
the  satisfaction  of  the  judgment  in  her  favor,  and,  on  the 
sixteenth  day  of  the  next  July,  the  property  was  sold  to 
her  under  that  execution  for  the  sum  of  two  hundred 
and  eighty-seven  dollars  and  sixteen  cents.  Redemp- 
tion not  having  been  made,  a  sheriff '  s  deed  was  executed 
to  defendant  on  account  of  the  sale.  The  money  paid 
by  plaintiff  to  redeem  from  the  first  sale  belonged  to  her 
in  her  own  right,  and  was  not  derived  from  the  estate  of 
her  deceased  husband.  Since  his  death  she  has  occu- 
pied the  premises  continuously  as  a  homestead.  This 
action  is  brought  to  quiet  the  title  of  plaintiff  as  against 
the  title  claimed  by  defen^^mt  under  her  sheriff's  deed, 
and  to  restrain  defendant  from  claiming  title  adverse  to 
that  of  the  plaintiff.  The  district  court  dismissed  the 
petition  of  the  plaintiff,  denying  her  all  relief. 

I.  It  is  claimed  by  the  appellant  that  but  one 
decree  was  rendered  in  the  foreclosure  proceedings ;  that 

it  does  not  provide  for  more  than  one  sale 

■  fo??cU)8ure:       and  that  the  sale  to  Fullerton  exhausted 

Jurfior  mort-      the  rfghts  of  both  Fullertou  and  the  defend- 

^^^'  ant  to  a  special  execution  j  that,  as  the 
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property  in  question  was  a  homestead,  it  was  not  sub- 
ject to  the  lien  of  a  general  judgment,  hence  could  not 
be  sold  on  a  general  execution  issued  on  account  of  the 
unpaid  portion  of  the  judgment.  We  do  not  think  the 
claim  of  appellant  is  well  founded.  The  decree  provides, 
in  tenns,  for  the  issuing  of  special  executions  in  favor 
of  PuUerton  and  Mary  Gt.  Dewey,  "as  they  may  deter 
mine."  They  determined  upon  a  special  execution  in 
favor  of  each,  as  they  were  authorized  to  do  by  the 
decree.  There  was,  in  effect,  a  judgment  in  favor  of 
each  party  on  independent  claims,  which,  as  a  matter  of 
convenience,  were  reduced  to  judgment  in  a  single 
action.  The  FuUerton  sale  did  not  have  the  effect  of  a 
Bale  under  special  execution  issued  on  a  decree  of  fore- 
closure to  satisfy  the  first  of  several  sums  secured  by 
the  mortgage  foreclosed.  It  did  not  of  itself  satisfy  the 
mortgage  right,  and  sale  under  a  special  execution  in 
favor  of  Mary  G.  Dewey  was  authorized. 

II.  The  principal  question  for  our  determination 
is,  did  the  sale  of  FuUerton,  the  failure  of  the  defend- 
g. . : ;    ant  to  redeem  in  the  manner  and  within 

juniOT^inoum-^    the  time  provided  by  law,  and  the  acquir- 
trancers.  j^^g  ^f  ^j^^  ^j^j^  ^^  redemption  by   the 

plaintiff,  terminate  the  right  of  defendant  to  sell  the 
premises  to  satisfy  her  judgment?  We  think  her  rights 
are  the  same  as  they  would  have  been  had  she  fore- 
closed her  mortgage  in  an  original  proceeding,  instead 
of  doing  so  by  means  of  a  cross-petition  in  the  action 
commenced  by  Pullerton.  She  was  a  party  to  the 
FuUerton  decree,  and  is  chargeable  with  notice  of  the 
sale  under  it.  She  has  had  the  opportunity  of  redeem- 
ing from  it,  but  neglected  to  improve  it.  As  a  junior 
incumbrancer,  by  permitting  redemption  to  be  made, 
not  by  the  judgment  debtor,  but  by  one  who  held  title 
as  his  widow  and  as  grantee  of  his  heirs,  she  lost  the 
right  to  enforce  her  judgment  against  the  property  so 
redeemed.  The  case  is  within  the  rule  announced  in 
Moody  V.  Funk^  ante^  p.  1.  Whether  defendant  could 
lukve  enforced   her  judgment  against  the  property  in. 
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controversy  had  it  been  redeemed  by  the  judgment 
debtor  in  view  of  its  homestead  character,  is  a  question 
we  find  it  unnecessary  to  determine. 

The  judgment  of  the  district  court  is  revejised. 


€lifton  Heights  Latjtd  Comp*any,  Appellee,  v.  B.  F.     ^^    ^ 

Randell,  Appellant.  jUj  ig 

1.     Conveyance :  UNiNOORPOBATED  COMPANY :  TITLE.    A  conveyance    L^  ^^1 
of  real  estate  to  an  unincorporated  company,  under  which  posses- 
sion is  taken,  will  vest  in  the  company  the  title  thereto  as  against 
one  claiming  the  property  under  an  inferior  title. 

2.      :  DESCRn*TION:   OMISSIONS    COVERED    BY   GENERAL    CLAUSE. 

The  property  description  in  the  deci  under  which  the  plaintiff 
claimed  covered  over  two  pagers  of  legal-cap  paper,  de8cri^'''Tj  the 
property  by  numbers  of  lots,  blocks  and  government  subdivisions, 
and  was  followed  by  the  clause.  **also  together  with  all  other 
lands  that  may  not  have  been  heretofore  described  belonging  to 
said  South  Park  Company.*'  Heldt  that  property  owned  by  plain- 
tiff 'b  grantor  at  the  time  of  such  conveyance  would  pass  under 
the  clause  quoted,  though  hot  included  in  the  narticular  descrip- 
tion. 

B.  Tax  Deed :  notice  to  redeem  :  property  assessed  to  person 
WITHOUT  interest.  Service  cf  notice  to  redeem  from  tax  sale  of 
real  estate  upon  the  person  in  possescion,  and  upon  one  to  whom 
the  property  is  assessed  upon  the  tax  books,  will,  in  the  absence 
of  fraud,  be  deemed  sufficient,  though  the  person  to  whom  the 
property  was  assessed  had  in  fact  no  interest  in  the  property  what- 
ever. 

4.  Tax  Title :  action  to  recover  property  :  statute  op  limita- 
tions. At  the  time  that  defendant's  grantor  became  entitled  to  a 
tax  deed  to  the  property  in  controversy  there  was  a  tenant  in  pos- 
session imder  a  lease  from  plaintiff's  grantor,  who  thereafter 
remained  in  possession,  and  continued  xo  pay  rent  to  the  plaintiff 
or  its  grantor  for  the  period  of  more  than  five  years.  Before  the 
five  years  expired  the  defendant,  having  acquired  title  to  the  prop- 
erty from  the  holder  of  the  tax  certificate,  made  a  verbal  agreement 
with  the  tenant  thus  in  possession  to  lease  him  the  property  in  con- 
sideration of  his  keeping  the  same  in  repair.  At  this  time  the 
defendant  knew  that  the  tenant  was  under  lease  from  plalBllff  's 
grantor,  that  the  land  was  used  for  agricultural  purposes,  and  that 
it  was  then  in  the  midst  of  the  crop  season.  Hddy  that  the  posses- 
sion of  the  tenant  was  that  of  the  plaintiff  and  its  grantors,  and  that 
defendant's  right  to  recover  possession  of  the  property  was  barred 
by  the  statute  of  limitations. 
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Appeal  from   Polk   District   Court.  —  Hon.    W.    F.. 

Conrad,  Judge. 

Monday,  February  2,  1891. 

Action  to  quiet  the  title  to  lot  22,  South  Park 
addition  to  Des  Moines,  Iowa.  The  plaintiff  claims  ta 
be  the  owner  of  said  lot  by  patent  title,  and  the  defend- 
ant claims  to  own  it  under  a  tax  sale  thereof  for  the 
taxes  of  1877,  and  a  deed  issued  thereon.  Each  party- 
denies  the  other's  title.  A  decree  was  entered  for  the^ 
plaintiff,  from  which  the  defendant  appeals. — Affirmed^ 

Kavffraan  &  Ouernsey^  for  appellant. 

C,  O.  &  O.  L,  NoursCy  for  appellee. 

Given,  J. — I.  B.  F.  Allen  was  the  owner  of  the 
patent-title  to  a  tract  of  land  including  the  lot  in  ques- 
1.  contetanob:  *^^^-  ^^  couveycd  the  tract  by  deed,  dated 
Sted  com-'  February  15,  and  recorded  March  3,  1870, 
pany :  title.  ^o  the  South  Park  Compaay,  the  plaintiff '  s 
grantor,  by  which  it  was,  with  other  land,  platted  into 
lots,  etc.  April  22,  1870,  articles  of  incorporation  of  the 
South  Park  Company  were  filed  for  record.  The  appel- 
lant contends  that  as  the  South  Park  Company  was  not 
incorporated  when  the  deed  was  executed  there  was  no 
grantee,  and,  therefore,  the  deed  did  not  pass  title  to 
anyone.  It  does  not  appear  that  the  South  Park  Com- 
pany either  received  or  made  conveyance  of  this  lot  as  a 
corporation.  Surely  a  company  may  be  so  organized  as 
to  do  both  without  being  incorporated.  Assume,  how- 
ever, as  is  probably  the  fact,  that  the  South  Park  Com- 
pany did  receive  and  convey  title  as  a  corporate  body, 
we  think  the  title  from  Allen  vested  in  it  as  against  one 
not  holding  by  a  superior  title,  not  only  because  of  the 
conveyance,  but  because  of  possession  taken  under  it. 

II.  The  South  Park  Company  conveyed  to  the 
plaintiff  by  deed,  wherein  the  description  of  the  property 

2, :  descrip.     is  giveu    by  lots,   blocks   or  government 

Sons^colered     subdivisious,  covering  over  two  pages  of 
cfaSI^.^'^*^        legal  cap,    followed    by    these     words: 
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"Also  together  with  all  the  lands  that  may  not  have 
been  heretofore  described  belonging  to  the  said  South 
Park  Company."  The  appellant  contends  that  a» 
certain  lots  are  expressly  mentioned,  that  excludes  all 
others,  and  as  lot  22  is  not  mentioned  it  did  not  pass 
by  the  deed.  Such  a  construction  of  this  deed  would  be 
jgainst  the  manifest  intent  of  the  grantor.  The  evident 
purpose  was  to  convey  all  the  land  owned  by  the  grantor. 
The  lots  were  numerous,  the  description  lengthy,  and 
omissions  were  possible.  To  cover  any  omissions  and 
express  the  purpose  of  the  parties  the  recital  quoted  was 
added  as  descriptive  of  what  further  was  conveyed.  We 
are  in  no  doubt  but  that  plaintiflf  is  the  owner  of  lot  22, 
unless  defendant's  tax  title  divested  it  or  its  grantor  of 
ownership. 

III.    The  lot  in  controversy  was  sold  October  21, 

1878^  for   the  taxes    of    1877,   to  W.   O.   Curtis,    who 

^   ^         assigned  the  certificate  to  E.  J.  Adams,  to 

*  notice  to  re-      whom  a  tax  deed  was  executed  July  18, 

deem:  prop-  •'         ' 

ertyMjessed      1388,  iu  pursuauce  of  notice  to  redeem, 
wubout  Inter-    scrved  by  Adams  on  the  defendant  RandeU, 

in  whose  name  the  lot  was  then  taxed  on 
August  19,  1881,  and  on  John  Brown,  the  person  in  pos- 
session, which  notices  were  filed  in  the  treasurer's  office 
Septembei  CI,  1881.  July  20,  1883,  Adams  executed  a 
quitclain  deed  for  said  lot  22  to  the  defendant  for  the 
consideration  of  one  hundred  dollars.  The  plaintiff 
charges  that  the  tax  title  was  obtained  by  fraud  and 
collusion,  and  relies  upon  the  fact  that  the  lot  was  taxed 
in  defendant's  name,  and  service  of  notice  to  redeem 
accepted  by  him  when  he  had  no  interest  whatever  in 
the  lot.  There  is  no  evidence  that  anyone  procured  the 
lot  to  be  taxed  in  his  name,  and  we  are  inclined  to 
believe  it  was  by  mistake,  because  of  his  owning  lot  18, 
adjoining.  It  is  not  clear  why  the  defendant  accepted 
service  of  a  notice  to  redeem  a  lot  in  which  he  had  no 
interest,  but  this  alone  does  not  warrant  a  finding  of 
fraud  in  procuring  the  tax  title.  Some  stress  is  laid  upon 
the  delay  in  taking  a  tax  deed.    Adams'  explanation 
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ia  that  he  neglected  to  do  so.  Whatever  may  have 
been  the  reason,  there  is  nothing  connecting  the  defend- 
ant with  it  nor  showing  that  it  was  for  a  fraudulent  pur- 
pose. Service  of  notice  on  John  Brown,  the  person  in 
possession,  was  sufficient,  so  far  as  notice  is  concerned, 
though  none  had  been  served  on  defendant. 

IV.    The  notices  to  redeem  served  on  defendant 

and  Brown  were  filed  in  the  treasurer's  office  September 

.      . ,  21,  1881,  and  Adams  was  entitled  to  a  deed 

action  lore-      niuetv  davs  thereafter,  to- wit,  December 

cover  proper-  ^  •/  i  i  •^^*. 

^SatioM.*''  ^^'  1881^  at  which  time  the  five-year  limita- 
tion commenced  to  run.  The  plaintifE 
claims  that  the  tax  deed  is  void  because  the  plaintiff 
and  its  grantors  had  actual  possession  of  the  lot,  by 
John  Brown  as  tenant,  during  all  the  time  since  elaps- 
ing. The  defendant  claims  that  he  was  in  possession 
since  July,  1883,  by  John  Brown  as  his  tenant.  John 
Brown  went  into  possession  of  lot  22  as  early  as  1881, 
under  a  written  lease  of  that  and  other  land  for  three 
years  from  the  South  Park  Company.  This  lease  was 
extended  by  verbal  agreement  between  Brown  and  the 
South  Park  Company,  and  between  him  and  the  plain- 
tifE from  year  to  year.  Brown  remained  in  possession, 
cultivating  the  land,  and  paying  the  rent  agreed  upon 
to  the  South  Park  Company,  until  the  time  it  conveyed 
to  the  plaintiff,  and  thereafter  to  the  plaintiff.  The 
defendant  claims  that  soon  after  acquiring  his  title 
from  Adams,  in  July,  1883,  he  leased  lot  22  to  Brown 
by  verbal  agreement,  and  afterwards  by  written  lease, 
and  that  Brown  was  in  possession  as  his  tenant  from 
July,  1883.  The  defendant  and  Brown  alone  testified 
as  to  such  agreement.  It  appears  that  soon  after  obtain- 
ing his  deed  the  defendant  called  upon  Brown  on  the 
premises  and  found  him  engaged  in  haying  on  lot  22. 
Defendant  says :  "I  asked  him  if  he  had  a  lease,  or  if 
he  had  rented  this  property,  describing  it,  and  he  said 
he  had  a  lease  from  the  South  Park  Company.  As  I 
now  remember  it,  he  said  his  lease  had  expired."  The 
defendant  told  Brown  that  he  owned  the  lot,  and  offered 
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to  let  him  have  the  use  of  it  for  taking  care  of  the 
fences,  trees,  etc.,  to  which  Brown  assented.  The 
defendant  must  have  known  that  Brown  was  then  in 
possession  as  tenant  of  the  South  Park  Company,  and 
that  whatever  was  said  about  his  lease  having  expired 
could  not  relate  to  his  then  possession.  The  land  was 
being  used  for  agricultural  purposes.  This  was  in  the 
midst  of  the  crop  season,  and  *Brown  was  in  possession, 
engaged  at  the  very  time  in  taking  oflf  the  crop  of  hay. 
The  possession  of  Brown  at  that  time  was  the  possession 
of  the  plaintiff.  Stout  v.  Merrill,  35  Iowa,  47.  The 
conversation  between  them  was  not  as  definite  as  usually 
attends  the  making  of  a  lease.  The  defendant  had 
theretofore  given  Brown  the  use  of  lot  18  for  taking 
care  of  it,  and  proposed  to  let  him  have  the  use  of  lot 
22  on  the  same  terms,  to  which  Brown  replied :  "  That 
was  all  right."  All  that  defendant  required  of  Brown 
was  to  take  care  of  the  lot,  and  as  Brown  was  already 
under  obligation  to  do  so  he  could  very  well  reply  that 
it  was  all  right.  In  the  absence  of  any  question  as  to 
the  right  of  these  parties  to  agree,  as  claimed,  it  would 
be  questionable  whether  what  was  said  would  amount  to 
such  an  agreement.  Viewed  in  the  light  of  the  fact  that 
the  defendant  knew  Brown  was  in  possession  under  the 
plaintiff,  that  the  possession  was  for  agricultural  purpo- 
ses, and  that  it  was  then  the  middle  of  the  crop  season, 
we  cannot  believe  that  the  defendant  understood  or 
regarded  Brown  as  his  tenant  because  of  what  had  been 
said  that  day.  The  fact  that  the  defendant  afterwards 
procured  Brown  to  sign  a  written  lease  tends  to  support 
the  conclusion  that  he  did  not  previously  regard  him  as 
his  tenant.  That  Brown  did  not  regard  himself  as 
defendant' s  tenant  is  evidenced  by  the  fact  that  he  con- 
tinued to  pay  rent  to  the  South  Park  Company,  and  to 
plaintiff.  The  written  lease  was  not  made  until  March 
1,  1887,  which  was  more  than  five  years  after  the  statute 
of  limitations  began  to  run,  and  does  not,  therefore, 
tiffect  the  question  of  possession.  Our  conclusion  is 
that  the  plaintiff  and  its  grantors,  through  Brown  as 
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tenant,  continued  in  possession  to  the  bringing  of  this 
action, 

V.  Appellant  complains  that  the  decree  of  the 
court  below  does  not  provide  for  the  repayment  of  the 
taxes  for  which  the  property  was  sold.  It  is  a  sufficient 
.answer  to  say  that  defendant  asks  no  relief  whatever. 
As  these  conclusions  fully  dispose  of  the  case,  we  do  not 
notice  other  questions  discussed. 

The  judgment  of  the  district  court  is  affirmed. 
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A.  F.  Okey,   Appellee,  v.   D.   S.   Sigler  et  al.j 

Appelhmts. 


1. 


2. 


«. 


Sureties :  relbasb  :  AGFREEBfENT  for  stay  of  execution.  Where 
in  an  action  upon  a  promissory  note  against  the  maker  and  his 
surety  an  agreement  was  entered  into  between  the  plaintiff  and 
maker  of  the  note,  after  entry  of  default  and  judgment  against  the 
surety  that  judgment  should  be  entered  against  defendants,  but 
that  the  maker  should  have  a  stay  of  execution  thereon  until  a  date 
named,  which  was  nearly  nine  months  thereafter,  and  more  than 
six  months  after  judgment  was  in  fact  rendered  against  the  maker 
of  said  note,  held^  in  an  action  by  the  surety  to  enjoin  the  enforce- 
ment of  an  execution  against  his  property  to  satisfy  said  judgment, 
after  the  expiration  of  the  time  mentioned  in  said  agreement,  that 
the  stay  of  execution  granted  to  the  maker  of  said  note  under  said 
agreement,  without  the  knowledge  or  consent  of  the  surety,  operated 
to  release  the  surety  from  liability  on  said  judgment;  that  the 
burden  was  ijpon  the  payee  to  prove  the  surety's  assent  thereto,  and 
that  the  evidence  herein  failed  to  establish  it. 

: : :  practice.    The  order  for  a  stay  of  execu- 


tion in  said  cause  under  the  above  agreement  having  been  made 
after  an  entry  of  default  and  judgment  on  the  note  against  the 
surety,  the  latter  was  not  bound  thereby,  and  no  presumption  that 
he  consented  thereto  arises  from  the  fact  that  the  record  shows  no 
objection  on  his  part  to  such  order. 


: : :  computation  of  time.    The  time  of  the 

stay  of  execution  provided  for  by  Code,  section  8061,  is  to  be  com- 
puted from  the  date  on  which  judgment  is  rendered,  and  not  from 
the  expiration  of  the  ten  days  allowed  for  filing  a  stay-bond.! 
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Appeal  from  Adams   District   Court.~B.ON.   R.    C. 

Henry,  Judge. 

Monday,  February  2,  1891, 

Action  in  equity  to  restrain  an  execution  sale,  and 
to  cancel  the  judgment  on  which  the  execution  was 
issued.  There  was  a  trial  upon  the  merits,  and  a  decree 
in  favor  of  plaintiff.    The  defendants  appeal. — Affirmed. 

Dale  &  Brown  and  T,  M.  Stuart^  for  appellants. 
H.  T.  Or  anger  ^  for  appellee. 

Robinson,  J.— On  the  twentieth  day  of  March, 
1880,  one  O.  F.  Parsons,  as  principal,  and  the  plaintiff, 
as  surety,  made  and  delivered  to  defendant  Sigler  their 
promissory  note  for  the  sum  of  five  hundred  dollars. 
In  October,  1880,  Sigler  brought  suit  against  the  plaintiff 
and  Parsons  in  the  district  court  of  Adams  county,  to 
recover  the  amount  due  on  the  note.  Judgment  by 
default  was  rendered  against  the  plaintiff  on  the  twenty- 
third  day  of  October,  1880,  for  the  sum  of  five  hundred 
and  twenty-nine  dollars  and  fifty-five  cents,  and  costs. 
Parsons  Lppeared  and  filed  an  answer  which  set  up 
certain  alleged  defenses  and  a  counterclaim.  On  his 
application,  the  cause  was  continued  as  to  him.  The 
<5ause  was  numbered  1,122.  At  that  time  there  were  two 
causes  pending  in  the  circuit  court  of  Adams  county  in 
which  Sigler  was  plaintiff  and  Parsons  was  defendant, 
numbered,  respectively,  1,267  and  1,292.  On  the 
eleventh  day  of  January,  1881,  Sigler  and  Parsons 
entered  into  an  agreement  entitled  as  in  case,  number 
1,292,  of  which  the  following  is  a  copy: 

"It  is  hereby  agreed  that  judgment  shall  be  entered 
in  this  case  for  the  full  amount  ^hereof,  without  attor- 
ney's fees  or  costs  to  defendant,  and  the  mortgage 
duly  foreclosed  as  prayed  for  in  plaintiff's  petition.  It 
is  also  agreed  that  judgment  shall  be  entered  in  full 
amount  claimed  in  case  number  1,267,  of  this  court,  and 
^pending  on  appeal,  wherein  D.  S.  Sigler  is  plaintiff  and 
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O.  p.  Parsons  and  L.  L.  Parsons  were  defendants  against 
all  of  said  defendants,  and  surety  on  appeal-bond. 
Also  the  case  of  D.  S.  Sigler,  plaintiff,  against  O.  P. 
Parsons  and  A.  P.  Okey  in  the  district  court  of  Adams 
county,  Iowa,  in  the  amount  claimed,  judgment  shall  be 
entered  by  the  clerk  of  said  district  court  against  all 
defendants  therein  as  claimed  in  plaintiflE's  petition.  It 
is  expressly  agreed  that  no  execution  shall  issue  in  the 
district  court  case  until  October  1,  1881,  and  to  not  issue 
in  case  number  1,267,  as  to  Parsons,  until  October  1, 
1881,  and  to  not  issue  in  the  case  number  1,292,  circuit 
court,  until  JanuarJ^  1,  1882. 

''  [  Signed  ]  O.  P.  Parsons, 

"L.  L.  Parsons, 
"D.  S.  Sigler." 

In  pursuance  of  that  agreement,  judgment  was 
rendered  against  O.  F.  Parsons  in  case,  number  1,122,  on 
the  twenty-fourth  day  of  March,  1881,  for  the  amount 
due,  with  the  provision  that  he  should  have  a  stay  of 
execution,  without  giving  bond,  until  the  first  day  of 
October,  1881.  In  December,  1888,  an  execution  was 
issued  on  the  judgment  against  plaintiff,  and  placed 
in  the  hands  of  defendant  Pomeroy,  as  sheriff,  for 
service.  He  proceeded  to  serve  the  execution  by  levying 
it  upon  land  owned  by  the  plaintiff. 

It  is  claimed  by  the  plaintiff  that  the  agreement  for 
judgment  and  a  stay  of  execution  was  made,  and  the 
stay  of  execution  was  granted,  without  his  knowledge  or 
consent.  This  is  denied  by  defendants,  who  contend : 
Firsts  that  plaintiff  knew  of  the  agreement,  and  that  it 
was  made  with  his  consent;  second^  that,  as  plain- 
tiff was  a  party  defendant  in  case  number  1,122,  the 
presumption  of  law  is  conclusive  that  he  consented  to 
all  the  orders  made  to  which  he  did  not  object ;  thirds 
that  plaintiff  has  been  fully  indemnified  for  all  sums  he 
may  be  required  to  pay  on  the  judgment ;  fourth^  that 
the  stay  of  execution  granted  to  Parsons  was  no  longer 
than  that  allowed  by  law,  hence  the  agreement  did  not 
operate  to  extend  the  time  of  payment  given  by  statute, 
and,  therefore,  did  not  operate  to  relieve  the  plaintiff. 
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A  temporary  injunction  to  restrain  the  enforcement  of 
the  judgment  against  the  plaintiff  was  issued  and  served. 
On  the  first  hearing  the  district  court  found  in  favor  of 
the  plaintiff,  and  granted  him  the  relief  demanded, 
which  included  making  the  injunction  perpetual,  and 
the  cancellation  of  the  judgment  against  the  plaintiff. 

I.    The    evidence    as    to    the    knowledge    of   the 

plaintiff  of  the  agreement,  and  of  his  consent  thereto, 

1.  suBiTCTs:  re-     ^®  Conflicting.    The  plaintiff  denies  that  he 

m^t  fo?7Sy    h^  ^^y  knowledge  of  the  agreement,  and 

ot  execution,    j^^  deuies  that  he  ever  assented  to  it,  or 

to  the  granting  of  the  stay  of  execution.  He  is  fully- 
corroborated  by  the  testimony  of  Parsons.  The  further 
fact  appears  that  he  was  anxious  to  have  judgment 
rendered  against  Parsons,  and  that  he  could  have 
derived  no  benefit  from  the  stay  of  execution.  On  the 
other  hand,  R.  A.  Moore  testifies  that  he  was  the 
attorney  of  Sigler  in  obtaining  the  judgment  against 
plaintiff  and  Parsons  in  the  case  in  the  district  court ; 
that  it  is  his  recollection  that  Okey  and  Parsons  dis- 
cussed the  subject-matter  of  the  agreement  with  him 
before  it  was  finally  made ;  that  the  provision  in  regard' 
to  the  case  in  the  district  court  was  inserted  at  Okey's 
suggestion ;  and  that  the  matter  was  fully  talked  over 
with  Okey  before  the  agreement  was  filed  and  assented 
to  by  him.  The  fact  that  Okey  was  surety  only  on  the 
note  was  known,  and,  if  the  conversations  related  by 
Moore  actually  occurred,  it  is  strange  that  he  did  not 
require  Okey's  signature  t6  the  agreement,  and  thus 
place  his  assent  beyond  question.  The  burden  is  upon 
defendants  to  prove  that  assent,  but  we  think  they 
have  failed  to  establish  it  by  a  preponderance  of  the 
evidence. 

The  appellants  insist  that  Parsons  is  not  a  credible 
witness,  and  that  his  testimony  should  be  disregarded ; 
that  Moore  is  a  disinterested  witness,  and,  therefore, 
that  his  testimony  outweighs  that  of  the  plaintiff.  But 
Moore's  professional  management  of  the  case  is  some- 
what in  question,  and  he  naturally  desires  to  have  it 
appear  that  it  was  prudent  and  right.    Moreover,  we  do 

Vol.  82—7 


98  Okey  v.  SiChLEE.  [82  Iowa 


not  think  the  testimony  of  Parsons  should  be  wholly- 
discredited.  True,  in  his  answer,  filed  in  the  case  in 
the  district  court,  he  alleged  that  Okey  had  assumed  the 
payment  of  the  note  in  suit,  and  that  Sigler  had  agreed 
to  look  to  him  for  payment,  and  to  release  Parsons ; 
that  the  consideration  of  that  agreement  on  the  part 
of  Okey  was  certain  promissory  notes  delivered  to  him 
by  Parsons.  It  is  also  true  that  in  his  affidavit  for  a 
continuance,  filed  in  the  case  named  in  October,  1880, 
he  stated  that  he  could  prove  those  allegations  of  his 
answer  by  a  witness  named,  and  that  a  continuance  was 
granted  for  that  purpose.  It  is  also  true  that  Parsons 
now  states  that  he  never  gave  Okey  any  indemnity  to 
secure  him  against  loss  on  account  of  the  note  on  which 
the  judgment  in  suit  was  rendered,  but  his  attention  does 
not  seem  to  have  been  drawn  to  the  apparent  conflict 
between  his  answers  given  in  this  case  and  his  answer 
and  affidavit  in  the  former  case  in  the  district  court.  It 
may  fairly  be  presumed  in  this  condition  of  the  record 
that  the  conflict  was  not  due  to  intentional  prevarica- 
.tion  on  his  part.  It  appears  that  he  had  other  business 
transactions  with  Okey  in  which  the  latter  became  his 
surety,  and  it  is  possible  that  when  he  filed  his  answer 
and  made  his  affidavit  he  had  in  mind  a  transaction 
which  did  not  apply  to  the  note  in  suit  in  that  case,  and 
that  he  subsequently  discovered  his  mistake.  However 
that  may  be,  we  are  inclined  to  give  some  credit  to  his 
testimony. 

II.  It  is  urged  that  the  plaintiflP  must  be  conclu- 
sively presumed  to  have  consented  to  all  orders  made  in 
^ . . .  the  case  of  Sigler  against  himself  and  Par- 
practice,  g^pg  iQ  which  he  did  not  object,  and  that, 
as  the  record  fails  to  show  any  objection  on  his  part  to 
the  stay  of  execution,  it  must  be  presumed  that  he  con- 
sented to  it.  Section  3068  of  the  Code  is  as  follows : 
"When  any  court  shall  render  judgment  against  two 
or  more  persons,  any  of  whom  is  surety  for  any  other 
in  the  contract  on  which  judgment  is  founded,  there 
shall  be  no  stay  of  execution  allowed  if  the  surety 
object  thereto  at  the  time  of  rendering  the  judgment. 
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whereupon  it  shall  be  ordered  by  the  court  that  there 
lye  no  stay,  unless  the  surety  for  the  stay  of  execution 
will  undertake,   specifically,   to  pay  the  judgment  in 
•case  the  amount  thereof  cannot  be  levied  of  the  prin- 
<5ipal  defendant."     It  was  said  in  Her  shier  v,  Reynolds^ 
22  Iowa,   164,   in  which  the  rights  of  sureties  in  a 
replevin  bond  were  under  consideration,  that  it  was 
competent  for  the  parties  to  the  action  to  provide  by 
agreement  for  a  judgment  and  stay  of  execution,  unless 
the  sureties   objected  at  the  time  the  judgment  was 
rendered.    In  that  case  the  sureties  were  held  to  be 
-constructively  in  court  when  the  judgment  was  ren- 
-dered,  and  the  stay  was  for  a  period  of  time  authorized 
by  law.    In  Chase  v.  Welty^  57  Iowa,  230,  it  was  held, 
that  the  surety  against  whom  judgment  was  rendered 
was  not  released  by  a  stay  of  execution  taken  by  the 
principal  debtor  without  his  consent,  for  the  reason  that 
he  did  not  object  to  the  taking  of  a  stay  of  execution 
when  judgment  was  rendered,  as  he  was  authorized  to 
-do  by  the  statute.    We  are  justified  in  concluding  from 
the  statement  of  facts  in  that  case  that  the  judgment 
was  rendered  against  both  principal  and  surety  at  the 
43ame  time.    In  this  case  the  surety  made  default,  and 
judgment  was  rendered  against  him.     Such  a  judgment 
was   authorized    by    law.     Code,   sec.   2650;  Poole  v. 
Hintrager^  60  Iowa,  180.     The  plaintiff  was  in  court 
<5on8tructively  when  the  judgment  against  him  was  ren- 
dered, but  not  afterwards.    The  case  as  to  him  was  then 
«nded.    Ins.  Co,  v.  Duffle,  67  Iowa,  175.    He  was  not 
obliged  to  remain  in  court  to  await  the  termination  of 
the  suit  against  his  codefendant.     He  was  not  in  court 
when  the  judgment  against  Parsons  was  rendered,  in 
March,  1881,  and  was  not  bound  by  any  proceedings  or 
orders  in  the  case  which  were  not  in  harmony  with  his 
liability  as  surety.    That  liability  could  not  be  extended 
by  any  agreement  or  order  to  which  he  was  not  a  party. 
But  the  judgment  which  was  rendered  pursuant  to  the 
agreement   between   his    principal    and   the   plaintiflf 
provided  that  execution  should  not  issue  before  the 
first  day  of  October,  1881,  or  for  a  period  of  more  than 
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six  months.  Conceding,  for  the  purposes  of  this  case, 
but  not  deciding,  that  an  agreement  providing  for  a 
stay  of  execution  for  the  time  authorized  by  law,  and  a 
judgment  rendered  by  virtue  of  such  agreement,  would 
not  have  released  plaintiff  from  liability,  yet  it  is  clear 
that,  under  the  law  as  frequently  announced  by  this 
and  other  courts,  and  which  we  do  not  understand 
appellants  to  question,  the  plaintiff  was  released,  if  the 
stay  granted  was  for  a  longer  time  than  that  provided 
by  statute. 

III.  Section  3061  of  the  Code  provides  for  a  stay 
of  execution  in  certain  cases  of  six  months  when  the 

sum  for  which  judgment  was   rendered, 

'  ooraputaiion  of  iuclusive  of  costs,  excecds  the  sum  of  one 

hundred  dollars.  The  judgment  against 
Parsons  was  for  over  JBve  hundred  dollars,  and  appel- 
lants contend  that,  as  the  statute  allows  the  judgment 
debtor  ten  days  in  which  to  file  a  stay-bond,  the  six 
months  do  not  commence  to  run  until  the  bond  is  filed  ; 
hence,  that  in  this  case  ten  days  should  be  added  to  the 
statutory  period  of  six  months.  If  that  be  the  correct 
interpretation  of  the  statute,  the  stay  granted  was  no 
longer  than  that  the  statute  authorizes  for  the  amount  of 
the  judgment.  But  in  our  opinion  the  interpretation 
suggested  is  not  warranted  by  the  language  of  the  stat- 
ute. The  time  of  the  stay  is  to  be  computed  from  the 
time  of  rendering  the  judgment. 

IV.  It  is  urged  that  the  evidence  shows  that  plain- 
tiff is  fully  indeiimified  against  liability  for  the  judg- 
ment in  controversy.  It  appears  that  he  has  secured 
indemnity  on  account  of  liability  incurred  as  surety 
for  Parsons  in  another  matter,  and  that  he  was 
promised  indemnity  on  account  of  that  in  controversy, 
but  that  it  was  never  given. 

We  conclude  that  an  unauthorized  extension  of 
time  was  given  to  Parsons  by  reason  of  which  plaintiff 
was  released  from  liability  on  the  judgment  in  contro- 
versy, and  that  it  should  be  held  for  naught.    Affirmed. 
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Daggett,  Bassett  &  Hill  Co.,  Appellants,  v.  John  C.     /^TToj 

Bulfer  et  tbx.\  Appellees.  ^m 

Fraudulent  Conveyances:  husband  and  wife  :  subsequent  credi- 
TOBS.  A  husband,  engaged  in  a  mercantile  business,  paid  his  wife 
one  hundred  dollars  a  year  for  services  rendered  by  her,  which 
money  she  afterwards  loaned  him,  and  in  consideration  of  money 
thus  loaned,  and  of  property  received  by  the  wife  from  relatives, 
and  used  by  the  husband,  the  latter  conveyed  to  his  wife  the  prop- 
erty in  controversy.  Held,  that,  as  against  a  subsequent  creditor, 
the  conveyance  was  vaUd. 

Appeal  from  Marshall  District  Court — Hon.   S.  M. 

Weaver,  Judge. 

Monday,  February  2,  1891. 

On  the  fifth  day  of  September,  1887,  the  plaintiff 
obtained    judgment    against    the    defendant,   John  C. 
Bulfer,  in  the  district  court  of  Marshall  county,  lowa^ 
in  the  sum  of  four  hundred  and  seventy-three  dollars 
and   ninety-three  cents,   on  transcripts  of   judgments 
formerly  obtained  in  the  state  of  Nebraska ;  the  origin 
of  tie  indebtedness  being  goods  sold  by  the  plaintiff  in 
February  and  April,  1887.     The  defendants  are  husband 
and  wife,  and  are,  and  have  been  since  October,  1886 
residents  of  Nebraska.    Prior  to  December  31,   1886, 
John  C.  Bulfer  owned  the  south  one-sixth  of  lot  num- 
ber 1,  in  the  town  of  Laurel,  Marshall  county,  Iowa 
and  on  that  day  he  transferred  it  by  warranty  deed  to 
his  wife,   and  assigned  to  her  a  certain  lease  of  the 
same,  by  which  she  claims  to  be  entitled  to  the  rents 
and  profits    thereof.    This  action  is   to  set  aside  the 
deed  to  defendant,  Bertha  Bulfer,  as  made  in  fraud  of 
the  creditors  of  her  husband ;  and,  by  a  consolidation 
of  another  cause  herewith,  the  proceeding  also  involves 
her  right  to  the  rents  and  profits  of  the  premises.    The 
district  court  gave  judgment  for  the  defendants,  sus- 
taining the  conveyance  and  the  assignment  of  the  lease, 
and   from   its   judgment    the   plaintiff   firm  appeals. 
Affirraed. 
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Brown  &  Miller^  tor  appellants. 

J.  L.  Carney y  tor  appellees. 

Granger,  J. — The  deed  from  Bulfer  to  his  wife 
was  made  December  31,  1886,  in  Nebraska,  and  was  at 
once  sent  to  Marshall  county,  and  filed  for  record,  Jan- 
uary 3,  1887.  There  was  no  -secrecy  in  the  act  of  con- 
veyance. The  debt,  which  is  the  basis  for  plaintiff's 
judgment,  was  not  then  in  existence,  nor  was  it  there- 
after till  February  8,  1887,  when  a  part  of  it  was 
contracted,  and  the  remainder  in  April  thereafter.  To 
our  minds  it  is  clear,  from  the  record,  that  when  the 
transfers  were  made,  on  the  thirty-first  day  of  December, 
there  was  no  purpose  to  defraud  the  then  existing 
creditors  of  John  C.  Bulfer.  He  had  before  been  in 
partnership  in  mercantile  business  with  his  brother 
Philipp,  and  in  December  had  bought  Philipp's  inter- 
est, mainly  on  credit ;  and,  while  it  is  true  the  business 
had  not  been  conducted  as  between  them  on  strictly 
business-like  principles,  as  to  this  transaction  we  do 
not  understand  that  fraud  is  claimed.  Very  soon  after, 
one  Fannon  became  and  was  a  partner  with  John  C. 
till  in  June,  when  the  firm  became  involved  in  trouble, 
and  Fannon  retired,  and  the  business  was  closed  by 
attachment.  It  was  at  this  time  that  the  Nebraska 
judgments,  on  which  the  judgment  in  this  state  was 
obtained,  were  rendered  upon  confession.  Up  to  this 
time  we  do  not  discover  any  facts  indicating  a  purpose 
on  the  part  of  John  C.  Bulfer  to  place  property  beyond 
the  reach  of  his  creditors.  To  our  minds,  the  conduct 
and  management  of  his  business  were  inconsistent  with 
such  a  purpose.  It  is  more  in  harmony  with  the  record 
to  say  he  was  wanting  in  business  capacity  and  shrewd- 
ness. But  for  the  fact  that  the  transfer  is  based  on  a 
consideration  of  an  indebtedness  by  the  husband  to  the 
wife,  the  claim  of  fraud  would  be  without  any  support. 
We  have  no  doubt  that  the  purpose  in  making  the 
conveyance  was  to  prefer  the  wife  to  existing  creditors ; 
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but  such  creditors  are  not  before  us,  and,  if  they  were, 
something  more  than  an  intended  preference  must 
appear  to  disturb  the  transaction.  Bank  v.  Wright^ 
68  Iowa,  182.  The  testimony  shows  that  for  some  years 
John  C.  Bulfer  paid  to  his  wife  one  hundred  dollars 
each  year  for  services,  and  a  point  is  made  that  there 
was  no  valid  obligation  to  make  the  payments  ;  that  the 
services  were  such  as  were  due  the  husband.  We  need 
not  determine  the  liability  of  the  husband  for  the  pay- 
ment. The  testimony  shows  that  it  was  paid,  and,  when 
paid,  it  became  the  property  of  the  wife,  as  to  all 
parties  except  the  husband,  if  not  as  to  him.  She 
afterwards  loaned  it  to  him,  which  made  a  valid  debt. 
Other  property  obtained  from  her  father  and  brother, 
and  furnished  to  her  husband,  made  the  consideration 
for  the  transfer.  Transactions  between  husband  and 
wife  giving  rise  to  indebtedness,  whereby  property  of 
the  husband  may  be  withheld  from  creditors,  generally 
excite  suspicion,  and  they  should  be  scrutinized  with 
care.  If  there  were  other  badges  of  fraud,  we  might 
feel  disposed  to  look  with  less  favor  upon  the  state- 
ments as  to  the  bonafldes  of  the  wife's  claim  against  the 
husband.  These  findings  of  fact  are  quite  conclusive  of 
the  case  under  all  lines  of  authority. 

It  is  claimed  in  argument  that  the  conveyance  was 
made  in  anticipation  of  the  indebtedness  of  plaintiff ; 
but  we  think  that  the  claim  is  not  supported  as  against 
John  C.  Bulfer,  and  there  is  nothing  to  implicate  his 
wife  in  such  a  purpose.  The  rule  in  this  respect  is 
stated  in  Lyman  v.  Cess/ord,  16  Iowa,  229.  The  appel- 
lant, as  we  view  the  record,  is  mistaken  in  many  essen- 
tial particulars  as  to  the  facts,  which  mistake  has  led 
to  much  of  the  discussion. 

Our  findings  of  fact  accord  with  those  of  the  dis- 
trict court  as  indicated  in  its  judgment  entry,  and  with 
such  findings  there  ia  no  doubtful  question  of  law. 
Affirmed. 
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Dakiel   Heffneb,    Appellant,  v.    B.   S.  Bbowi^ell, 

Appellee. 

1.  TTsTiry :  benewal  note.  Where  one  who  had  assumed  the  pay- 
ment of  a  promissory  note  in  a  purchase  of  real  estate  gave  a  new 
note  for  a  part  of  the  debt  thus  evidenced,  and  therein  contracted 
to  pay  usurious  interest,  held,  that  in  an  action  upon  such  renewal 
note  the  maker  might  set  up  the  defense  of  usury. 

2.     - :  EVIDENCE.    In  an  action  upon  a  promissory  note  against  a 

corporation,  to  which  the  defense  of  usury  is  interposed,  the  com- 
pany sought  to  show  by  the  record  of  its  board  of  directors  that  its 
treasurer  was  sent  to  confer  with  the  plaintiff  in  regard  to  the 
indebtedness  sued  upon,  and  that  by  the  terms  of  the  agreement 
made  by  such  olflcer  with  the  plaintiff,  and  in  pursuance  of  which 
the  note  in  suit  was  made,  a  usurious  rate  of  interest  was  con- 
tracted for.    Hdd,  that  the  evidence  was  incompetent 

Appeal  from  Buchanan  District  Cdurt. — Hon.  C.  F. 

Couch,  Judge. 

Monday,  February  2,  1891. 

Action  upon  a  promissory  note,  to  which  was  set 
up  the  defense  of  usury.  There  was  a  verdict  and  judg- 
ment for  the  defendant  on  the  issue  of  usury,  and  judg- 
ment for  the  school  fund  of  the  county  against  the 
defendant  for  the  statutory  penalty.  Both  parties 
appeal. — Heversed. 

Woodard  &  CooJCj  for  plaintiff. 

Lake  &  Harmon^  for  defendant. 

E.  W.  Holman,  County  Attorney,  for  the  County. 

Granger,  J.— I.  The  note  in  suit  is  for  two  hun- 
dred  dollars,  dated  July  10,  1884,  and  signed :  *'  Inde- 
1  Usury-  pcndeuce  Manufacturing  Company.     B.  S. 

'  re^e^ii  note.  BrowncU,  President ;  D.  B.  Sanf ord.  Secre- 
tary." The  note  originated  about  as  follows:  Prior 
to  1874,  one  Guernsey  made  to  the  plaintilf  a  note  for 
three  hundred  dollars,  secured  by  mortgage  on  certain 
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property  in  Buchanan  county;  The  Independence 
Manufacturing  Company  became  the  owner  of  the  mort- 
gaged property,  and  through  negotiations  gave  therefor  a 
note  dated  November  9,  1874,  for  three  hundred  dollars, 
signed  as  above,  besides  a  certain  cash  payment.  The 
note  in  suit  was  given  for  an  unpaid  balance  of  the  last- 
mentioned  note, 

If  there  is  usury  in  the  transaction,  it  had  its  incep- 
tion in  the  contract  which  gave  rise  to  the  three-hun- 
dred-dollar note,  dated  November  9, 1874.  It  is  insisted, 
however,  that  under  the  rule  of  Sexton  v.  Murdoch^  36 
Iowa,  516,  to  taint  the  transaction  with  usury  it  must 
have  been  included  in  the  contract  that  gave  rise  to  the 
Ouemsey  note.  It  is  there  only  held  that,  to  so  taint 
the  transaction  as  to  induce  a  forfeiture,  the  illegal 
interest  must  be  "contracted  for,"  but,  if  the  illegal 
interest  is  paid  without  such  a  contract,  forfeiture  will 
not  result.  It  seems  to  be  the  thought  of  the  plaintiff 
that,  as  the  money  which  is  the  consideration  for  the 
note  in  suit  was  loaned  to  Guernsey  when  the  first  note 
was  given,  the  contract  for  illegal  interest  must  have 
been  at  that  time,  to  aflfect  any  of  the  notes  given  for 
the  same  consideration ;  but  we  know  of  no  authority 
for  that  view  of  the  case.  The  contract  between  these 
parties  had  its  inception  November  9,  1874,  when  the 
present  makers  assumed  the  debt  of  Guernsey,  and 
themselves  became  debtors.  If  they  then  contracted  to 
pay  illegal  interest  it  constitutes  usury.  The  law  pro- 
vides that  a  forfeiture  shall  follow:  "If  it  shall  be 
ascertained  in  any  suit  brought  on  any  contract  that 
illegal  interest  has  been  contracted  for."  This  is  a  suit 
on  the  contract  between  these  parties  and  not  on  the 
Guernsey  contract. 

II.    One  Fonda,  being  the  treasurer  of  the  Inde- 
pendence  Manufacturing    Company,   was  sent  by  the 

company  to  Waterloo  to  confer  with  the 
s  — :  evidence,    plaintiff,   and  the  conference  resulted  in 

the  giving  of  the  three-hundred-dollar  note 
of  November  9,  1874.  It  was  after  the  return  of  Fonda 
from  Waterloo  that  the  transaction  was  completed  by 


\ 
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the  giving  of  the  note  and  the  release  of  the  mortgage. 
It  is  a  matter  of  controversy  in  the  case  whether  Fonda, 
after  his  return,  acted  as  agent  of  plaintiff  or  not.  The 
jury  must  have  found  that  he  did,  and  we  must  so  regard 
the  fact,  for  there  is  evidence  to  support  such  a  finding. 

The  records  of  the  manufacturing  company  contain 
the  following : 

"  Record  of  meeting  November  6,  1874.  Present, 
all  the  directors.  O.  Fonda  was  appointed  a  committee 
of  one  to  arrange  with  D.  Heffner." 

"Record  of  meeting  of  November  9,  1874.  All 
the  directors  present.  O.  Fonda  reported  agreement 
with  Heffner  as  follows:  Company  to  pay  to  said 
Heffner  interest  to  date  at  fifteen  per  cent.,  five  per 
cent,  in  advance  for  one  year,  and  reduce  principal  to 
three  hundred  dollars,  making  cash  payment  of  sixty- 
eight  dollars  and  ten  cents  in  all,  and  give  note  for 
three  hundred  dollars  for  one  year  at  ten  per  cent.  ;  said 
Heffner  to  cancel  mortgage  now  standing." 

This  record  was  admitted  in  evidence  against  the 
objections  of  the  plaintiff  that  it  was  incompetent, 
immaterial  and  irrelevant.  We  regret  that  we  are  not 
favored  with  the  views  of  counsel  as  to  the  competency 
of  such  evidence.  It  is  not  a  record  which  the  plaintiff 
was  in  any  way  a  party  to,  or  for  which  he  is  in  any  way 
responsible.  Conceding  that  when  Fonda  returned  from 
Waterloo  he  was  authorized  by  plaintiff  to  act  for  him, 
the  company's  record  of  what  the  agent  stated  would 
not  be  evidence  in  its  favor,  and  especially  so  that  of  the 
defendant.  There  is  no  foundation  for  its  use  to  impeach 
or  contradict  Fonda  as  a  witness,  nor  does  it  appear  that 
Fonda,  while  agent  for  plaintiff,  or  the  plaintiff,  ever  had 
any  knowledge  of  such  a  record,  so  that  it  should  in  any 
way  affect  him  or  be  evidence  against  him.  The  record 
has  a  forcible  bearing  on  the  question  of  usury,  and  is 
surely  prejudicial. 

As  a  reversal  on  plaintiff's  appeal  has  the  effect  to 
avoid  the  judgment  against  defendant,  we  need  not 
consider  the  ground  of  his  appeal.    The  judgment  is 

K£V£RS£D. 
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Eva  Hobbs,    Appellee,    v.    Iowa   Mutual   Benefit 

Association,  Appellant. 

1.  Life  InsTiranoe :  prohibited  occupation  :  sxtbsequent  ohanqk 
OF  EiCFLOYMENT :  FORFEITUBJB.  By  the  temiB  of  a  certificate  of 
life  insurance  in  a  mutual  benefit  aesociation,  the  insured  was  per- 
mitted to  engage  in  a  lawful  occupation,  excepting  those  of  an 
extra  hazardous  nature,  including,  among  others,  that  of  car- 
ooupler.  At  the  time  that  the  certificate  in  controversy  was 
issued,  the  insured  was  employed  as  a  car-sealer,  but  such  occupa- 
tion was  not  considered  as  extra  hazardous.  Subsequently,  how- 
ever, the  insured  was  employed  as  a  car-coupler,  and  while  so 
engaged,  he  received  an  injury  from  which  he  died.  The  con- 
tract of  insurance  contained  nothing  in  regard  to  a  change  of 
employment  by  a  member.  Held,  that  the  .insured,  being  engaged 
in  a  lawful  occupation,  which  was  not  hazardous  at  the  time  of 
the  issuance  of  the  certificate,  the  agreement  whereby  he  became 
a  member  of  the  defendant  association  was  valid,  and  that  his 
subsequent  change  to  a  hazardous  occupation  did  not  render  the 
certificate  void. 

2.  Mutual    Benefit    Association:    changes    in    articles    op 

nf  CORPORATION :     EFFECT    ON    CERTIFICATES     PREVIOUSLY    ISSUED. 

Subsequent  to  the  time  of  issuing  the  certificate  in  controversy, 
the  defendant  adopted  an  article  of  incorporation  prohibiting  its 
members  from  engaging  in  the  occupation  of  coupling  cars,  and 
providing  that  the  association  should  not  be  liable  by  reason  of 
any  injury  or  death  resulting  therefrom.  Held,  that  as  the  certifi- 
cate in  this  case  contained  no  authority  for  any  material  change 
in  its  provisions  or  conditions,  nor  made  the  articles  and  by-laws 
at  any  time  adopted  binding  upon  the  insured,  the  fact  that  the 
insured  engaged  in  an  employment  forbidden  by  the  above  article 
did  not  work  a  forfeiture  of  his  certificate. 

Ajppeal  from    Des    Moines    District    Court. — Hon. 

Charles  H.  Phelps,  Judge. 

Tuesday,  Pebkuary  3, 1891. 
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AcxiOK  on  a  certificate  of  membership  issued  by 
defendant  to  Bichard  Hobbs  for  the  benefit  of  the 
plaintiff.  A  jury  was  impaneled  to  try  the  cause,  and 
after  the  evidence  was  submitted,  by  direction  of  the 
court,  it  returned  a  verdict  for  the  plaintiff  for  the  sum 
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of  one  thousand  and  nineteen  dollars  and  sixty-seven 
cents.  A  motion  for  a  new  trial  filed  by  the  defendant 
was  overruled,  and  judgment  was  entered  in  favor  of 
the  plaintiflf  for  the  amount  of  the  verdict  and  costs. 
The  defendant  appeals. — Affirmed. 


A.  H.  Stutsman  and  Dodge  <fe  Dodge^  for  appel- 
lant. 

Powers  &  Huston,  for  appellee' 

Robinson,  J. — ^The  defendant  is  a  corporation 
organized  under  the  laws  of  this  state.  On  June  22, 
1886,  it  issued  to  Richard  Hobbs,  on  his  application,  a 
certificate  of  membership,  of  which  the  following  is  a 
copy. 

"  This  certificate  of  mefmhersTiip  witness eth :  That 
Richard  Hobbs  is  a  member  of  division  A  of  the  Iowa 
Mutual  Benefit  Association,  and  in  consideration  thereof 
and  the  future  payment  of  all  annual  dues  and  assess- 
ments, as  provided  by  the  articles  of  incorporation, 
which  are  hereby  made  a  part  of  this  contract,  the 
Iowa  Mutual  Benefit  Association  agrees  to  pay  Mrs.  Eva 
Hobbs,  his  wife,  two  thousand  dollars  ($2,000),  said 
sum  to  be  paid  within  ninety  days  after  presentation 
and  acceptance  of  proof  of  death  of  said  member.  If, 
however,  the  person  named  in  this  certificate  continues 
a  member,  and  be  living  on  the  twenty-second  day  of 
June,  1892,  then  the  full  amount  named  herein  shall 
become  due  and  payable  to  the  said  member  within 
ninety  days  after  identification.  *  *  *  This  certificate 
is  issued  and  accepted  upon  the  following  expressed 
conditions :  First.  If  death  occurs  within  five  years, 
one-half  of  the  sum  named  shall  be  paid.  Second. 
Application  is  made  a  part  of  this  contract  Third. 
Agree  to  pay  annual  dues  and  assessments  within  thirty 
days,  etc.,  or  forfeit  certificate  and  membership. 
Fourth.  Written  or  printed  notices  deposited  in  post- 
oflSce  shall  be  sufficient.  Fifth.  If  death  occurs  before 
payment,  assessment  shall  be  taken  from  amount  due. 
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And,  8ixth\  provides  for  making  and  filing  proof  of 
death." 

Richard  Hobbs  died  on  July  14,  1889,  and  proof  of 
his  death  was  duly  furnished  on  the  twenty-second  day 
of  that  month. 

I.    The  defendant  denies  liability  on  the  certificate 

in  suit,  on  the  alleged  ground  that  the  death  of  Hobbs 

1.  Lot  insur-       resulted  from  his  engaging  in  an  employ- 

'  SS?oSSSpL^     ^®^*  i^  violation  of  the  contract  of  insur- 

Qu?nt"?baTgo     ance.    That  contract,   in  terms,   includes 

Sfentlteeit-     ^"^^  articles  of  incorporation  of  defendant, 

^^-  and  the  application   for   membership   of 

Hobbs.    The  portions  of  that  application  material  to  an 

examination  of  the  questions  presented  are  as  follows : 

"The  undersigned  desires  becoming  a  member  of 
division  A  of  your  association,  and  securing  a  certificate 
of  two  thousand  ($2,000)  dollars,  subscribes  to  the 
following  regulations  and  conditions  of  the  association : 
To  pay  in  to  the  secretary  six  ( $6 )  dollars  annually  for 
the  next  three  years,  and,  thereafter,  half  of  this 
amount  during  the  remainder  of  my  life,  or  term  of  my 
certificate.  Name,  Richard  Hobbs.  Address,  1305  Corse 
street.  Bom,  January  29,  1859.  Beneficiary,  Mrs.  Eva 
Hobbs.  [Employment  of  Richard  Hobbs  not  given.] 
It  is  hereby  agreed  that  the  above  and  foregoing  appli- 
cation, with  the  declarations  and  statements  therein 
made  shall  form  the  basis  of  this  contract.  *  *  *  jf 
death  is  caused  by  the  applicant's  own  immorality, 
dissipation,  drunkenness  or  violation  of  any  law  of  the 
land,  or  by  being  engaged  in  active  military  service, 
that  then,  and  in  either  event,  this  contract  shall  become 
null  and  void,  and  all  money  which  shall  have  been  paid 
shall  be  forfeited,  and  the  certificate  issued  to  the  appli- 
cant shall  not  be  binding  upon  the  association.  Dated 
June  7,  1886. 

"  [  Signed ]  Richard  Hobbs." 

Among  the  articles  of  incorporation  in  force  when 
the  certificate  was  issued  was  the  following  :  "Article 
6,  section  1.    Any  person  of  good  health  and  temperate 


110  HoBBS  V.  Iowa  Ben.  Ass'n.  [82  Iowa 

habits,  if  not  less  than  fifteen,  nor  more  than  sixty-five, 
years  of  age,  who  is  not  employed  in  any  extra  hazard- 
ous business,  and  who  shall  have  passed  satisfactorily 
the  required  medical  examination  made  by  a  physician 
holding  the  degree  of  M.  D.,  may  be  admitted  as  a 
member  of  this  association  by  the  approval  of  the  med- 
ical directors  and  executive  committee."  One  of  the 
by-laws  of  the  defendant,  also  in  force  at  that  time,  is 
as  follows :  ''  By-law  number  12.  Members  are  allowed 
to  engage  in  any  lawful  occupation,  excepting  extra 
hazardous,  including  in  extra  hazardous  submarine 
operations,  the  production  of  highly  inflammable  or 
explosive  substances,  entering  any  military  or  naval 
service,  except  the  militia  when  not  in  active  service, 
brakeman  upon  freight  trains,  car-couplers,  sailors  or 
miners  under  ground." 

At  the  time  the  certificate  was  issued,  Hobbs  was  a 
car-sealer,  and  that  fa^t  was  known  to  the  defendant ; 
but,  at  the  time  of  his  death,  he  was  a  car-coupler,  and 
had  been  so  engaged  for  about  three  months.  While 
performing  his  duty  as  a  car-coupler  he  received  an 
injury  which  caused  his  death  within  a  few  hours. 
The  appellee  contends  that  Hobbs,  in  following  the 
occupation  of  a  car-coupler,  did  not  violate  his  contract 
of  insurance,  that  portion  of  the  articles  of  incorpora- 
tion of  defendant  which  we  have  set  out  provides  that  a 
person  otherwise  qualified,  ''who  is  not  employed  in 
any  extra  hazardous  business,"  may  be  admitted  as  a 
member  of  the  association. 

It  is  not  claimed  that  the  occupation  of  car-sealer  is 
extra  hazardous.  It  follows,  therefore,  that  Hobbs  was 
qualified,  as  to  his  occupation,  to  become  a  member  of 
the  association,  when  the  contract  of  insurance  was 
entered  into,  and  that  he  became  a  member  of  the  asso- 
ciation under  a  valid  agreement.  The  question  is,  did 
he  cease  to  be  such  member  by  reason  of  his  change  of 
employment  1  By-law  number  12  defines  the  occupation 
of  ''  car-couplers  "  as  extra  hazardous.  If  it  be  conceded 
that  the  by-law  named  became  a  part  of  the  contract  of 
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insurance,  we  have  the  case  of  one  who,  being  a  mem- 
ber of  the  association,  adopted  an  occupation  which 
would  have, disqualified  him  as  an  original  applicant  for 
membership.  The  contract  of  insurance  contains  noth- 
ing in  regard  to  a  change  of  occupation  by  a  member. 
By-law  number  12  allows  members  to  engage  in  any 
lawful  occupation  which  is  not  hazardous,  but  does  not 
state  the  effect  which  shall  follow  their  engaging  in  one 
which  is  hazardous.  It  will  not  do  to  say  that  hazard- 
ous occupations  are  forbidden  by  necessary  implication, 
and,  therefore,  that  the  forfeiture  of  the  certificate  must 
follow  the  adoption  of  such  an  occupation,  for  the  reason 
that  the  certificate  and  application  specify  the  condi- 
tions on  which  the  contract  shall  become  void,  and  the 
adoption  of  a  hazardous  occupation  is  not  one  of  them. 
The  parties  have  considered  that  subject,  and  it  must 
be  presumed  that  all  the  conditions  of  forfeiture  upon 
which  they  agreed  are  set  out,  in  terms,  in  the  various 
instruments  which  constitute  their  agreement.  More- 
over, if  the  interest  of  the  parties  were  in  doubt,  we 
should  incline  to  adopt  that  interpretation  of  their 
agreement  which  would  'sustain  it,  rather  than  one 
which  would  declare  it  void,  by  reason  of  a  violation  of 
its  provisions.  In  our  opinion,  the  change  of  occupa- 
tion in  question  did  not  have  the  effect,  under  the  by-law 
specified,  to  render  the  certificate  void.  See  Savford  t>. 
California  F.  M.  F:  L  Ass'n,  63  Cal.  647. 

II.     On  November  2,   1886,  the  defendant  adopted 

an  article  of  incorporation,  of  which  the  following  is  a 

%  Mutual  bene-     ^^PY  •     "Members  of  this  associatiou  are 

SLmSSi^m  *°"*    allowed  to  engage  in  any  lawful  occupation 

TOi^omuoS'     except  extra  hazardous,  which  shall  include 

2f^/wTiouify  submarine    operations,  the  production  of 

*■*"•*•  highly  inflammable  or  explosive  substances, 

serving  in  the  military   or  naval   service,   except  the 

militia  when  not  in  active  service,  braking  upon  freight 

trains,  coupling  cars,  serving  as  a  sailor,  or  coal  mining 

while  under  ground,  and  the  association  shall  not  be 

liable  to  any  person  by  reason  of  any  injury  or  death 

caused  by,  or  resulting   from,  any  violation  of   this 
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article."  It  will  be  noticed  that  this  article  was  adopted 
after  the  certificate  in  suit  was  issued.  The  appellant 
contends  that  it  wa;9  binding  upon  Hobbs,  ^d  became 
a  part  of  his  contract. 

The  members  of  a  mutual  insurance  company  are 
presumed  to  have  knowledge  of  the  articles  of  incorpor- 
ation and  by-laws  of  the  company.  Walsh  v.  Ins.  Cto., 
30  Iowa,  133;  Simeral  v.  Ins.  Co.^  18  Iowa,  319.  But  it 
does  not  follow  that  they  will  be  bound  by  all  those 
adopted  after  their  contracts  of  membership  are  made. 
Whether  they  will  be  or  not  will  depend  upon  the  terms 
of  their  contract.  If  that  provide  that  members  shall 
be  bound  by  aU  articles  and  by-laws  which  may  at  any 
time  be  adopted,  we  know  of  no  reason  why  it  is  not 
valid.  In  such  cases,  changes  made  are  not  in  violation 
of  the  contract,  but  are  in  harmony  with  it.  But  this 
is  not  a  case  of  that  kind.  We  look  in  vain  for  any- 
thing in  the  original  agreement  which,  in  terms  or  by 
implication,  authorized  any  material  change  in  its  pro- 
visions or  conditions.  Hobbs  was  qualified  to  enter  into 
it.  The  conditions  on  which  the  rights  it  conferred 
upon  the  beneficiary  should  be  forfeited  were  stated, 
and  we  think  the  defendant  had  no  right  to  alter  them 
at  wiU.  The  business  of  a  car-sealer  requires  the  person 
who  follows  it  to  be  about  the  railway  cars,  and  at 
times  it  may  lead  him  into  places  of  danger.  The  busi- 
ness was  not  hazardous  within  the  meaning  of  the 
agreement  when  it  was  made,  but,  if  the  claim  of  appel- 
lant be  true,  it  had  the  power  to  declare  it  so  afterwards, 
and  to  forfeit  the  agreement  by  so  doing ;  and  yet  the 
fact  that  he  was  engaged  in  that  business  may  have 
been  the  principal  inducement  for  the  assured  to  have 
entered  into  the  agreement.  It  is  true  that  defendant 
is  a  mutual  association,  and  that,  under  its  articles  of 
incorporation,  Hobbs  had  the  right  to  cast  two  votes  at 
its  annual  meetings;  but  that  fact  did  not  make  his 
agreement  subject  to  change  at  the  pleasure  of  the  asso- 
ciation. It  is  said  that  the  article  under  consideration 
imposed  upon  Hobbs  the  observance  of  no  duty  which 
he  was  not  bound  to  observe  before  its  adoption ;  that  it 
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in  no  way  impaired  any  vested  right ;  that  it  in  no  way 
conflicts  with  the  laws  of  the  association  as  they  existed 
at  the  time  he  became  a  member ;  that,  as  it  was  made 
a  part  of  the  organic  law  of  the  association,  he  must  be  \ 

held  to  have  assented  thereto ;  that  there  is  a  distinc- 
tion between  articles  of  incorporation  and  by-laws,  and 
that,  although  vested  rights  may  not  be  disturbed  by 
the  adoption  of  by-laws,  they  may  be  by  the  adoption 
of  articles  of  incorporation,  for  the  reason  that  they  are 
adopted  not  by  the  directors,  but  by  the  members.  We 
do  not  think  these  claims  of  the  appellant  are  in  all 
respects  well  founded.  As  we  have  already  said,  the 
article  in  question,"  if  applied  to  the  certificate  in  suit, 
would  have  the  effect  to  create  a  new  condition  of  for- 
f  eiture  without  the  consent  of  Hobbs.  As  a  member  of 
the  association  he  may  have  been  bound  by  the  article 
as  applied  to  agreements  made  after  its  adoption,  but 
not  to  the  one  he  had  already  made.  As  applied  to 
that  it  would  destroy  his  vested  right  to  follow  the 
occupation  of  a  car-coupler,  without  defeating  the  right 
of  the  beneficiary  of  the  certificate  to  recover  upon  it. 

Appellant  relies  upon  the  cases  of  Supreme  Com- 
mandery  ©.  Ainsworth^  71  Ala.  436,  and  Korn  v.  Mutual 
Assurance  Society^  6  Cranch,  192,  especially  the  former* 
But  we  think  the  first  case  will  be  found,  on  careful  exam- 
ination, to  sustain  the  conclusions  we  have  announced. 
The  corporation  in  that  case  had  issued  a  certificate, 
upon  condition  that  the  person  to  whom  it  was  issued 
should  comply  with  the  "  general  laws  of  the  order  then 
In  existence,  or  which  might  thereafter  be  enacted.'* 
The  certificate  was  accepted  in  writing  by  the  assured, 
subject  to  the  laws  then  in  force,  or  which  might  there- 
after be  enacted.  The  certificate  recited  on  its  face  that 
any  violation  of  "  the  requirements  of  the  laws  now  in 
force,  or  hereafter  exacted,  governing  the  order  or  this 
class,  shall  render  this  certificate  null  and  void.'*  Also 
that  a  condition,  upon  which  the  obligation  of  the  cer- 
tificate depends,  was  "the  full  compliance  with  all  the 
laws  of  the  order  now  in  force,  or  that  may  hereafter  be 
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enacted.  *'  Subsequent  to  the  issuance  of  the  certificate, 
a  law  was  adopted,  by  the  terms  of  which  a  certificate 
of  that  class  was  forfeited,  if  the  member,  whether  sane 
or  insane,  should  take  his  own  life.  The  court  held  that 
the  parties  to  the  certificate  intended  that  it  should  be 
subject  to  the  laws  of  the  association  adopted  subse- 
quent to  its  issue.  But  the  court  said  that  "  a  corpora- 
tion has  no  capacity,  as  the  legislative  power  from 
which  it  derives  existence  has  no  competency,  by  laws 
of  its  own  enactment,  to  disturb  or  divest  rights  which 
it  had  created,  or  to  impair  the  obligation  of  its  con- 
tracts, or  to  change  its  responsibilities  to  its  members, 
or  to  draw  them  into  new  and  distinct  relations." 

In  Korn  v.  Society^  supra^  it  appeared  that  the 
members  of  the  society  had  signed  an  obligation  to 
adhere  to  the  constitution,  rules  and  regulations  which 
were  already  established,  or  which  might  thereafter  be 
established.  We  conclude  that  the  article  adopted  in 
November,  1886,  did  not  become  a  part  of  the  contract 
upon  which  this  action  is  based.  See  Morrison  v.  Ins. 
Co.,  69  Wis.  162;  18  N.  W.  Rep.  13.  The  evidence 
failed  to  show  that  there  was  any  forfeiture  of  the  cer- 
tificate, and,  as  there  was  no  dispute  as  to  the  material 
facts,  the  court  properly  directed  a  verdict  for  the 
plaintiflE. 

The  conclusions  announced  make  it  unnecessary  to 
decide  other  questions  discussed  by  counsel.  The  judg- 
ment of  the  district  court  is  affirmed. 


Jacob  Wolf,    Appellant,  v.   Mary  Madden,  Admin- 


^^    ^  istratrix.  Appellee. 


1.  Sureties:  release:  evidence.  Where  a  surety  upon  a  proniis- 
Bory  note  on  behalf  of  himself  and  a  co-surety  called  upon  the  payee 
in  relation  to  the  liability  of  the  sureties  en  such  note,  and  was  told 
by  the  payee  that  he  would  look  to  the  principal  for  payment,  and 
never  to  either  of  the  sureties,  held,  that  it  was  competent  to  prove 
such  conversation  by  the  testimony  of  the  co-surety  to  whom  the 
statements  of  the  payee  had  been  communicated  by  the  surety 
who  had  conversed  with  the  payee,  it  appearing  from  the  evidence 
that  the  latter  surety  was  acting  for  both  parties. 
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2.  • : :  STATUTES.    The  provisions  of  sections  2108   and 

2109,  of  the  Code  of  1878,  are  not  exclusive  as  to  the  methods 
whereby  sureties  may  be  released  from  liability,  and  have  no 
application  where  a  release  is  effected  by  the  express  agreement  ot 
the  creditor. 

3.  : :  DAMAoi.  It  appearing  that  at  the  time  of  the  con- 
versation with  the  payee  above  stated  that  the  maker  of  the  note 
in  suit  was  good  for  the  amount  thereof,  and  that  the  sureties  were 
refrained  because  of  the  assurances  of  the  payee  from  taking  action 
against  the  maker,  heldy  that  the  showing  of  prejudice  to  the 
sureties  was  sufficient  to  render  the  above  declaration  of  the  payee 
a  valid  release. 

Appeal   from    Van    Buren    District    Court. — ^Hon. 

Charles  D.  Leggett,  Judge. 

Tuesday,  February  3,  1891. 

This  is  a  proceeding  in  probate  by  which  the  plain- 
tiff  seeks  to  establish  a  claim  against  the  estate  of 
Thomas  Madden,  deceased.  The  claim  was  in  the  form 
of  a  promissory  note.  The  note  was  signed  by  one 
Alcorn,  as  principal,  and  by  said  Thomas  Madden  and 
one  D.  W.  Ferguson,  as  sureties.  The  defense  to  the 
note  was  that  said  Madden  and  Ferguson  had  been 
expressly  released  from  any  obligation  on  the  note  by 
the  plaintiff.  There  was  a  trial  to  the  court  without  a 
jury,  and  a  judgment  against  the  plaintiff  for  costs,  and 
he  appeals. — Affirmed. 

Wherry  &  Walker^  for  appellant. 

Sloan^  Work  &  Brown,  for  appellee. 

EoTHROOK,  J. — I.  Counsel  for  appellant  present 
the  case  upon  the  theory  that,  if  there  was  any  release 

by  the  plaintiff,  it  applied  to  Ferguson  only, 
*  rSeSe:  '         aud  uot  to  Madden.    There  is   a   direct 

conflict  in  the  evidence  as  to  the  release. 
Ferguson  was  a  witness  on  the  trial,  and  testified  that 
he  and  Madden  had  a  conversation  about  their  liability 
on  the  note,  and  were  anxious  about  it;  and  that  he 
( Ferguson )  went  to  see  Wolf  about  it  for  both  of  the 
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sureties ;  that  he  called  upon  Wolf,  and  had  a  conversa- 
tion with  htm,  in  which  Wolf  stated  that  he  would 
never  look  to  him  (Ferguson)  nor  to  Madden  for  the 
money,  and  that  he  would  look  to  Alcorn,  the  principal ; 
and  that  Ferguson  conveyed  that  information  to  Madden. 
This  was  after  the  note  became  due.  Ferguson  further 
testified  that,  in  reliance  upon  this  release,  he  took  no 
steps  to  secure  himself  by  giving  the  written  notice  pro- 
vided for  by  statute. 

Objections  were  made  by  the  appellant  to  some  of 
the  testimony  of  Ferguson  as  incompetent.  These 
objections  related  to  the  conversations  had  with  Mad- 
den. We  think  the  evidence  was  competent,  because  it 
fairly  appears  that  Ferguson  was  acting  for  both  parties, 
and  the  exemption  from  further  liability  applied  to  both 
of  the  sureties.  It  is  true  that  the  plaintifiE  testified  that 
no  conversation  took  place  between  him  and  Ferguson ; 
but  as  the  court  found  that  there  was  such  an  arrange- 
ment, the  finding  must  stand  as  the  verdict  of  a  jury 
upon  a  conflict  of  evidence,  and  will  not  be  disturbed  by 

this  court. 

II.  It  is  further  claimed  that,  even  if  Wolf  said  to 
Ferguson  that  he  would  not  look  to  him  or  Madden  for 

payment,  this  was  not  a  release.    It  is  that 
•  iwautes.  the  only  method  by  which  the   sureties 

could  procure  a  release  would  be  by  serving  a  written 
notice  requiring  the  plaintiff  to  sue  upon  the  note,  or  to 
permit  the  surety  to  do  so,  as  provided  by  sections  2108 
and  2109  of  the  Code.  These  provisions  of  the  statute 
are  for  the  benefit  of  the  sureties,  and  their  object  is  to 
compel  the  holder  of  the  note  to  collect  the  debt  from 
the  principal,  or  to  allow  the  sureties  to  do  so.  The 
statute  hp.3  no  application  where  the  sureties  are  released 
by  the  express  act  of  the  creditor. 

III.  It  is  urged  that,  even  if  the  promise  was  made, 
it  did  not  operate  as  a  release,  because  it  is  not  shown 
that  the  sureties  were  damaged  in  any  manner  by  reason 

^         of  the  alleged  release.    It  appears  in  evi- 

'  cj3^age/  dence  that  Ferguson  stated  to  Wolf  that 

he  could  collect  the  note  from  Alcorn  at  that  time ;  and, 
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as  we  have  found  that  the  court  was  authorized  to  find 
that  the  release  was  in  fact  made,  it  was  further  war- 
ranted in  finding  that  Alcorn  was  then  good  for  the 
amount.  Ferguson  testified  that  he  relied  on  the 
release,  and  was  induced  thereby  to  take  no  steps  to 
compel  an  action  to  be  brought  against  Alcorn.  These 
facts  operated  as  a  release  of  the  sureties.  The  release, 
as  is  said  in  Harris  v.  Brooks^  21  Pick.  195,  '4ulls  the 
party  into  security,  and  prevents  him  from  obtaining 
his  indemnity  ;  and  it  would  be  fraud  on  the  part  of  the 
holder,  after  making  such  assurances  to  call  upon  the 
surety."  See,  also,  Rowley  v.  Jewettj  56  Iowa,  493; 
Thornburgh  v.  Madden,  33  Iowa,  380. 

The  judgment  of  the  district  court  is  apfirmed. 


Geobge  C.   Hull  for  the  Use  of,  etc..   Appellee,  v. 

George  H.  Welsh  et  al.,  Appellees  ;  Geo. 

H.  Welsh,  Intervenor,  Appellant. 

1.  Intozicating  Liquors:  hxegal  sales:  action  on  bond: 
informant's  right  to  division  op  penalty.  The  defendant 
Welsh,  having  a  permit  to  sell  intoxicating  liquors  as  provided  by 
law,  was  sued  with  his  bondsmen,  for  the  violation  of  his  bond  in 
selling  to  certain  persons  who  were  in  the  habit  of  becoming  intoxi- 
cated. The  action  having  been  settled  by  the  defendants  paying 
to  the  clerk  the  sum  of  three  hundred  dollars,  which  it  was  stipu- 
lated between  the  parties  should  be  **  in  full  settlement  of  said 
demands  and  penalties,"  the  plaintiff  moved  the  court  for  an  order 
requiring  the  clerk  to  pay  to  him,  as  informant  in  the  case,  one- 
half  of  the  amount  paid  by  the  defendants.  Held,  that  the  money 
paid  to  the  clerk  under  the  settlement  with  defendants  was  "  col- 
lected by  action,"  within  the  meaning  of  the  provisions  of  section 
1589  of  the  Code,  and  that  the  informant  was  entitied,  under  the 
law,  to  a  moiety  of  the  penalty. 

2.     : : : .    The  payment  made  under  such 

settlement  must  be  deemed  a  forfeiture  collected  by  action,  not- 
withstanding the  defendants  in  the  stipulation  for  settiement  dis- 
claimed any  liability  under  the  law. 

8.     : : : .    Section  1539,  of  the  Code  of  1878 

is  not  repealed  by  chapter  71  of  the  Acts  of  the  Twenty-seconc 
General  Assembly,  and  its  provisions  are  applicable  to  actiom 
upon  the  bonds  of  pharmacists. 
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4.     : : : .    To  entitle   the   informant  to  a 

moiety  of  the  penalty  recovered  in  such  action,  it  is  not  necessary 
that  any  claim  thereto  be  made  in  the  petition. 

Appeal  from    Boone    District   Court, — Hon.    D.    B. 

HiNDMAK,  Judge. 

Tuesday,  February  3,  1891. 

The  following  is  a  quotation  from  an  agreed  abstract 
of  the  i*ecord : 

"Plainttflf  states  he  is  a  citizen  of  Boone  county, 
Iowa,  and,  on  behalf  and  for  the  use  of  the  school  fund 
of  said  county,  informs  and  complains  that  on  August 
29,  1888,  the  district  court  of  Boone  county,  Iowa, 
granted  defendant,  George  H.  Welsh,  a  permit  to  buy, 
keep  for  sale  and  sell  intoxicating  liquors  in  Boone, 
Iowa,  as  provided  by  law,  and,  in  accordance  with  the 
order  of  the  court  and  the  law  in  such  case  made, 
defendant  filed  with  the  auditor  of  said  county  a  bond 
with  sureties,  said  bond  being  conditioned  and  in  form 
as  required  by  law,  a  copy  thereof  being  attached  as  an 
exhibit  to  the  petition.  That  the  condition  of  said  bond 
has  been  broken  in  the  following  manner,  to- wit :  That 
the  defendant  has  sold  intoxicating  liquors  to  Hardin 
Phipps  and  others,  persons  who  are  in  the  habit  of 
becoming  intoxicated,  as  follows : 

"  *[  Here  the  petition  sets  out  in  detail  five  sales  of 
intoxicating  liquors,  giving  dates  and  quantities 
amounting  to  five  hundred  dollars.  ]  Wherefore,  plain- 
tiff asks  judgment  for  a  penalty  of  one  hundred  dollars 
for  each  of  said  illegal  sales  against  said  defendant  on 
said  bond,  and  against  the  sureties  thereon,  and  for 
costs.  O.  M.  Brookett, 

"  *  County  Attorney  Boone  County,  Iowa,  Attorney 
for  Plaintiff.' 

*'The  defendant  appeared,  but  no  answer  was  filed 
nor  issue  joined  in  the  action,  and  on  September  21, 
1889,  a  settlement  of  the  cause  was  made,  as  shown  by 
the  following : 
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" '  It  is  stipulated  by  and  between  the  parties  in  this 
cause  that  all  the  claims  and  demands  and  causes  of 
action  set  f orfli  in  the  petition  are  fully  settled,  and 
said  action  shall  be  dismissed  on  the  payment  of  the 
sum  of  three  hundred  dollars  by  said  defendants  to 
the  clerk  of  said  court,  and  the  defendants  expressly 
protest  that  they  are  not  liable  in  any  sum  whatever, 
but  that,  to  avoid  a  long  and  tedious  litigation,  agree  to 
pay  said  sum  of  three  hundred  dollars  in  full  settlement 
of  said  demands  and  penalties. 

"  '  O.  M.  Brockett, 
"  'Attorney for  Plaintiflf. 

"  *  J.  R.  W^ITTAKER, 

" '  S.  R.  Dyer, 
*'  *  Attorneys  for  Defendant.* 
"On  September  21,  1889,  the  defendant  Welsh 
paid  to  the  clerk  of  the  district  court  of  Boone  county, 
Iowa,  the  said  sum  of  three  hundred  dollars,  and  said 
clerk  now  holds  the  same.  September  19,  1889,  George 
C.  Hull  moved  the  court  for  an  order  requiring  the  clerk 
to  pay  him  one-half  of  the  amount  paid  to  the  clerk,  as 
informant  in  the  case.  On  November  9,  1889,  George 
H.  Welsh  was  granted  leave  to  intervene,  and,  in  pur- 
suance thereof,  he  filed  what  in  the  abstract  is  entitled 
a  'petition  or  motion,'  which  shows  that  he  appears 
'for  the  use  and  on  behalf  of  the  school  fund,'  and  stat- 
ing '  that  he  is  resident  and  taxpayer  of  Boone  county, 

Iowa.'" 

Then  follows  what  might  be  termed  a  "resistance" 
to  the  motion  of  George  C.  Hull  for  several  reasons, 
which  will  be  noticed  in  the  opinion  so  far  as  necessary. 
The  district  court  granted  the  motion  of  George  C. 
HuU,  and  gave  judgment  dismissing  the  petition  of 
intervenor,  from  which  judgment  he  appeals. — Affirmed. 

Clayton  Harrington^  8.  R.  Dyer  and  J.  H. 
Whittakerj  for  appellant. 

Crooks  &  Jordan^  for  Appellees. 
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Grangbb,  J. — I.  The  only  question  for  onr  deter- 
mination is,  did  the  district  court  err  in  granting  the 

motion  of  George  C.  Hull  for  a  moiety  of 
*  uqaon:  Illegal    the  three  hundred  dollars  paid  by  defend- 

sales:  aotion  on  ,      ___  ,  ,   ^      ^    ^  ^ .  ^  ^  JL 

bond:  Inform-    aut   Welsh?    Code,    sectiou    1639,    18   as 

ant't  rl^ht  to  ' 

division  of  pen-  f  ollows :     "It  shall  be  unlawful  for  any 

person  to  sell,  give  away,  by  agent  or 
otherwise,  any  spirituous  or  other  intoxicating  liquors, 
including  wine  or  beer,  to  any  minor  for  any  purpose 
whatever,  unless  upon  the  written  order  of  his  parent, 
guardian  or  family  physidan,  or  sell  the  same  to  any 
intoxicated  person,  or  to  any  person  who  is  in  the  habit 
of  becoming  intoxicated.  Any  person  violating  the  pro- 
visions of  this  section  shall  forfeit  and  pay  to  the  school 
fund  the  sum  of  one  hundred  dollars  for  each  offense, 
to  be  collected  by  action  against  him,  and  the  sureties 
on  his  bond,  if  one  has  been  given,  by  any  citizen  in 
the  county.  One-half  of  the  amount  so  recovered  shall 
go  to  the  informer,  and  the  other  half  shall  go  to  the 
school  fund  of  the  county."  It  is  urged  by  the  appel- 
lant that  Hull  would  only  be  entitled  to  the  half  claimed 
on  the  recovery,  ' '  and  this  can  only  refer  to  that  sum 
which  is  awarded  in  a  judicial  proceeding  by  judgment 
of  the  court ; "  and  that  a  recovery  "  implies  an  adjudi- 
cation." 

Several  cases  are  cited  deiining  a  recovery,  but 
none  with  facts  to  sustain  appellant's  theory  of  this 
case.  The  statute  largely  provides  for  a  solution  of  the 
question.  It  provides  that  "any  person  violating  the 
provisions  of  this  section  shall  forfeit  and  pay  to 
the  school  fund  the  sum  of  one  hundred  dollars  for  each 
offense,  to  be  collected  by  action  against  him."  The 
three  hundred  dollars  is  surely  a  ' '  forfeiture ' '  under 
the  section,  and  it  is  paid  to  settle  the  ' '  cause  of  action 
set  forth  in  the  petition."  It  was  then  "collected  by 
action"  against  Welsh,  and  that  is  the  recovery  the 
section  has  reference  to.  It  says:  "One-half  of  the 
amount  so  recovered  shall  go  to  the  informer."  If 
the  amount  is   collected  by  action,  it  is  as  much  a 
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recovery  if  paid  to  settle  the  action  as  if  paid  after  final 
adjudication.  This  constniction  meets  the  legislative 
will.    TJhe  other  would  surely  defeat  it. 

n.    It  is  said  that  the  stipulation  of  settlement 
disclaims  liability  under  the  law.    It  is  true  that,  after 

the  language  of  the  settlement,  there  is  a 

"protest"  against  legal  liability,  but  it  in 

no  manner  affects  the  question  before  us.    The  payment 

is  no  less  a  forfeiture  collected  by  action  against  the 

defendant  because  of  the  protest. 

III.    It  is  urged  that  the  provision  of  the  statute 
as  to  one-half  of  the  recovery  going  to  the  informer  is 

not  applicable  to  an  action  on  a  pharmacist's 
bond,  but  the  language  of  the  section  is 
comprehensive,  and  makes  it  unlawful  for  any  person 
to  sell  to  persons  in  the  habit  of  becoming  intoxicated, 
and  then  provides  for  a  forfeiture  by  any  person  violat- 
ing the  provisions  of  the  section,  and  for  action  against 
him  and  sureties  on  his  bond,  if  one  has  been  given. 
We  do  not  think  an  action  on  the  bond  of  a  pharmacist 
is  an  exception  to  the  rule  as  to  the  rights  of  informers. 
Our  attention  is  called  to  the  legislation  by  the  twenty- 
second  general  assembly,  under  chapter  71,  and  it  is 
urged  that  the  effect  of  such  legislation  is  to  repeal  the 
latter  clause  of  section  1639.  There  is  no  such  incon- 
sistency as  to  effect  a  repeal  by  implication,  and  none  is 
expressed.  While  the  act,  in  terms,  repeals  some  four- 
teen other  sections  of  the  Code,  it  leaves  the  seotion  in 
question  without  reference,  indicating  that  there  was 
not  a  legislative  purpose  to  repeal  it. 

IV.    It  is  said  that  Hull,  in  the  record,  made  no 
claim  for  anything  himself.     That  is  true  prior  to  his 

motion,  and  that  was  in  sufficient  time.   He 

4.  The  same.  '  i    •  .     . 

appeared  as  informer  or  complamant  in 
behalf  of  the.  public  in  the  petition.  There  was  no 
necessity  for  a  claim  by  him  before  there  was  a  recovery. 
It  was  only  when  the  money  was  collected  that  Ids 
rights  obtained. 

The  action  of  the  district  court  is  atfibmed. 
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Martik  Steam-Feed  Cooker  Company,  Appellant,  v. 


82  i22|  E.  A.  Olive,  Appellee. 

fill  188 


82      122_  .  ,  „^^ 

136    1221  1.    Appeal :  question  certified  to  supreme  oourt  :  form.    Where, 

in  cases  involving  less  than  one  hundred  dollars,  the  questions 
upon  which  the  decision  of  the  supreme  court  is  asked  arise  upon 
motion  or  demurrer,  the  certificate  of  the  trial  judge  may  properlj 
oaet  out  the  pleading  thus  attacked  with  the  motion  or  demurrer 
entire,  whenever  necessary  to  an  explicit  statement  of  the  questions 
presented  for  determination. 

2.     : :  practice.    Questions  certified  to  in  such  cases  hut 

not  involved  in  the  controversy  under  the  pleadings  will  not  he 
considered  by  the  supreme  court. 

8.  Contracts:  ambiguity;  evidence.  A  written  contract  for  the 
purchase  of  *'  three  steam-feed  cookers  at  forty  doUars,  with  a  dis- 
count of  twenty-five  per  cent.y^  is  so  ambiguous  as  to  require  the 
admission  of  oral  evidence  in  its  interpretation. 

Appeal  from  Outhrie  District   Court — Hok.    O.   B. 

Ayers,  Judge. 

Tuesday,  February  3,  1891, 

Action  to  recover  upon  a  contract.  The  defend- 
ant's motion  to  strike  parts  of  the  petition,  and  demur- 
rer to  the  remainder,  having  been  sustained,  judgment 
was  entered  against  the  plaintiflP.  The  amount  in  con- 
troversy being  less  than  one  hundred  dollars,  the  judge 
trying  the  cause  certifies  certain  questions  of  law,  on 
which  it  is  desirable  to  have  the  opinion  of  this  court, 
and  upon  this  certificate  plaintiff  appeals. — Reversed. 

Salinger  &  Lindsay^  for  appellant. 

Applegate  &  Brovm^  for  appellee. 

Given,  J. — I.  As  is  too  generally  the  case  in  this 
class   of   appeals,    the   first   contention   is   as   to  the 
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1.  AppiAii :  gu«-  Sufficiency  of  the  certificate.  More  atten- 
to  Sip??m6^  tion  on  the  part  of  counsel  prepaxiag  such 
oonrt :  form,  certificates  to  the  rules  and  decisions  of  this 
court  would  do  much  to  avoid  the  frequent  recurrence 
of  these  questions.  We  have  repeatedly  held  that  the 
certificate  must  point  out  the  question  upon  which  the 
opinion  of  this  court  is  desired  so  explicitly  as  to  render 
an  examination  of  the  record  unnecessary,  and  that  we 
will  not  look  to  the  record  to  ascertain  what  question 
we  are  called  upon  to  determine,  but  that  when  a  ques- 
tion is  explicitly  certified,  and  it  is  claimed  that  it  did 
not  arise  in  the  case,  we  will  look  to  the  record  to  deter- 
mine that  question.  Votaw  v.  Corwin^  62  Iowa,  39  ; 
Ins.  Co.  V.  Lewis^  63  Iowa,  514;  Bennett  v.  Parker^ 
67  Iowa,  451.  A  certificate  is  not  to  be  condemned 
merely  because  it  sets  out  and  refers  to  a  part  or  even 
all  of  the  record ;  for,  if  thereby  the  question  can  be 
more  explicitly  stated  than  otherwise,  it  is  proper  to 
do  so. 

The  certificate  shows  that  the  questions  certified 
were  raised  by  a  motion  to  strike  parts  of  the  petition, 
and  by  demurrer  to  the  remainder,  the  motion  having? 
been  sustained.  After  setting  out  the  petition  and 
exhibits  and  the  motion  and  demurrer  at  length,  and 
stating  the  rulings  and  exceptions,  the  certificate  con- 
tinues as  follows:  ^'IJpon  this  record,  I  submit  the 
following  questions  of  law,  on  which  it  is  desirable  to 
have  the  opinion  of  the  supreme  court:  First.  Was 
the  demurrer  sufficiently  specific  in  form?  Second. 
Was  the  language  in  the  contract,  '  Three  steam-feed 
cookers,  at  forty  dollars  with  a  discount  of  twenty-five 
per  cent.' — ^the  word  'three'  plainly  written  in  a  blank, 
and  the  others  quoted  plainly  printed — so  ambiguous 
as  to  require  interpretation?  Third.  Does  that  lan- 
guage mean  three  steam-feed  cookers  at  forty  dollars 
apiece  with  said  discount,  or  forty  dollars  for  all  three 
of  them,  with  said  discount?  Fourth.  Was  the 
motion  to  strike  properly  sustained  ?  Fifth.  Was  the 
matter  so  stricken  out  proper  matter  to  be  set  out  as 
subsequent  conduct  of  the  jmxties  to  be  considered  in 
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construing  said  contract,  or  any  part  of  it?  Sixth. 
Was  it  proper  to  set  out  the  matter  stricken  out  to  show 
that  a  demand  was  made  for  the  performance  of  said 
contract,  or  that  there  was  a  refusal  to  comply  with  it, 
or  that  there  was  negligence  in  its  fulfillment,  in  view 
of  making  this  contract  a  money  demand  ?" 

The  first  question  could  not  be  presented  without 
stating  the  form  of  the  demurrer,  and  this  could  not  be 
done  more  specifically  than  by  setting  it  out.  As  wiU 
be  seen  hereafter,  the  other  questions  turn  largely  upon 
the  decisions  of  the  second  and  third,  and  they  could 
not  be  better  stated  than  by  stating  the  contract  that 
was  to  be  construed.  While  this  might  have  been  done 
without  setting  out  the  allegations  of  the  petition  at 
length  with  respect  thereto,  yet  those  allegations  are 
necessary  to  a  concise  presentation  of  the  questions 
raised  by  the  motion.  We  think  the  certificate  is  suffi- 
ciently explicit. 

II.  The  first  question  certified  does  not  appear  to 
have  been  raised  in  the  case.  The  record  on  the 
J . .       demurrer,  as  shown  in  the  certificate,  and 

practice.  ^jgQ  ^g  ghowu  in  the  record  as  abstracted,  is 
that  "  under  due  exception  on  plaintiff's  part  sustained." 
The  question,  not  being  in  the  case,  will  not  be  consid- 
ered on  this  appeal. 

III.  We  think  the  second  question  certified  must 
be  answered  in  the  affirmative.    That  it  is  uncertain 

Po^TP^cTs-       from  this  language  whether  the  contract 
ambiKuuyr       meaus  forty  dollars  apiece  or  forty  dollars 

for  all  three  of  the  cookers,  is  not  only 
shown  by  the  fact  that  disinterested  persons  differ  as  to 
which  is  meant,  but  that  no  one  can  say  that  he  is 
entirely  satisfied  by  these  words  alone  which  is  meant. 
As  in  Cash  v.  HinJcle^  36  Iowa,  623,  the  words  are  sus- 
ceptible of  but  two  possible  constructions, — ^that  is, 
that  it  is  forty  dollars  each,  or  forty  dollars  for  the 
three ;  but,  unlike  that  case,  there  is  nothing  to  show 
that  either  construction  would  be  absurd.  In  that  case 
the  language  of  the  contract  was  "sixty-five  head  of 
fat  hogs,  to  weigh  two  hundred  and  twenty-five  pounds 
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and  over," — ^words  that  were  susceptible  of  but  two 
possible  constructions,  namely,  that  the  sixty-five  fat 
hogs  should  each  weigh  two  hundred  and  twenty-five 
pounds  or  over,  or  that  they  should  weigh  that  in  the 
aggregate."  The  court  says  :  '^  It  would  be  absurd  to 
say  that  the  parties  meant  by  the  words  used  that  the 
sixty-five  hogs  should  weigh,  in  the  aggregate,  two  hun- 
dred and  twenty-five  pounds,  which  would  be  less  than 
four  pounds  each,  so  that  the  only  fair  construction  is 
that  the  lot  of  hogs  should  each  weigh  two  hundred  and 
twenty -five  pounds  and  over."  No  such  absurdity 
appears  in  this  case.  There  is  no  common  knowledge 
as  to  steam-feed  cookers  which  enables  us  to  say,  from 
the  language  of  the  contract  quoted,  that  either  con- 
struction is  absurd,  or  which  was  intended.  It  follows 
from  this  conclusion  that  the  motion  to  strike  should 
not  have  been  sustained,  as  the  matter  stricken  out  was 
properly  pleaded,  the  contract  being  so  ambiguous  as  to 
admit  proof  of  the  matters  pleaded  to  aid  in  the  inter- 
pretation thereof. 

The  judgment  of  the  district  court  is  beveesed. 


R.  A.  Sankey,  Appellee,  v.   Eliza  Cook,  Executrix, 

Appellant. 

1.  Proof  of  Handwriting:  expert  testimony:  proof  by  com- 
•PARISON.  In  an  action  upon  a  lost  contract,  the  plaintiff,  for  the 
purpose  of  proving  the  genuineneas  of  the  signature  thereto,  testi- 
fied that  he  was  acquainted  with  the  handwriting  of  the  defend- 
ant's testator,  and  offered  in  evidence  a  letter  which  he  claimed 
was  in  said  testator's  handwriting,  and  then  called  an  expert,  who 
had  seen  the  contract  sued  upon,  by  whom  it  was  attempted  to 
prove  that  the  signature  to  said  contract  and  that  to  the  letter 
offered  in  evidence  were  in  the  same  handwriting.  Held,  that  the 
proof  as  to  the  genuineness  of  the  handwriting  of  the  letter  wa» 
insufficient  to   warrant  its  acceptance  as  a  standard  for  proofs 

of  the  signature  by  comparison,   i 

•I 


g2  l» 

90  67g 

SSf  1!» 

91  433 

82  125 

92  378 
92  386 


8ilS5 
M    341 


82    J25 
99    124 


Se    125 
102    471 

jn  172 
ni  518 

116    566 


82      126 
133     329 
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2.   :  CONTRACTS  OP  DECEDENTS  :  TESTIMONY  OF  PARTIES  TO  ACTION. 

Testimony  of  the  plaintiff  in  an  action  upon  a  contract  with  one 
since  deceased  that  the  signature  to  the  contract,  and  a  letter 
offered  in  eTidence  as  a  standard  for  comparison  therewith,  are  in 
the  handwriting  of  such  deceased  party,  is  not  within  the  prohibi- 
tion of  section  8689  of  the  Code  of  1878,  excluding  evidence  of 
parties  to  actions,  and  of  persons  interested  therein,  as  to  personal 
transactions  or  communications  with  one  deceased. 

8.  Estates  of  Decedents:  filino  op  claims:  statute  op  limita- 
tions. A  claim  against  the  estate  of  one  deceased,  which  is  con- 
tingent upon  the  result  of  litigation  independent  of  such  claims, 
will  not  be  barred  from  participation  in  the  proceeds  thereof 
4)ecause  of  the  failure  to  file  and  prove  the  same  within  twelve 
cnonths  after  notice  of  letters  of  administration,  especially  where 
at  the  time  of  such  filing  and  proof  the  estate  remains  unsettied, 
And  is  shown  to  be  solvent,  even  though  the  liability  of  the  estate 
upon  such  claim  became  absolute,  so  far  as  the  proceedings  in  the 
district  court  were  concerned,  before  the  expiration  of  the  twelve 
tnonths. 

Appeal  from  Jasper  District  Court— Ho^.  D.  Ryan, 

Judge. 

Tuesday,  February  3,  1891. 

jTnis  is  a  proceeding  in  probate  by  which  it  is 
sought  to  establish  the  liability  of  the  estate  of  defend- 
ant's  testator  on  a  lost  written  contract.  From  the 
action  of  the  district  court  allowing  the  claim,  the 
defendant  appealed. — Reversed. 

Meredith  &  Ogg  and  Clements  &  Ward,  for  appel- 
lant. 

H.  8.  Winslow,  for  appellea 

Granger,  J. — ^I.    The   defendant  is  the  adminis- 
tratrix of  the  estate  of  S.  C.  Cook,  deceased.    The  con- 
1  PBooFof         tract  on   which   recovery   is   sought  was 
wSJrt  telti?'      executed  by  S.  C.  Cook  to  the  plaintiff  and 
Sy^oonSS-      "^^  l^st,  while  being  used  in  the  taking  of 
^^'  certain    depositions    in   another   case   at 

Wichita,  Kansas.    The  pleadings  put  in  issue  the  gen- 
uineness of  the  signature  of  S.  C.  Cook  to  the  contract. 


Jan.  1891]  Sankey  v.  Cook.  127 

'  -  — 

One  W.  S.  Walton  was  used  by  the  plaintiff  as  an 
expert  to  testify  to  the  genuineness  of  the  signature  to 
the  contract  by  comparison.  The  standard  for  com- 
parison was  a  letter  signed,  *'S.  C.  Cook,"  which  the 
plaintiff  testified  was  in  the  handwriting  of  S.  C.  Cook. 
The  plaintiflf  also  testified  that  in  January,  1888,  he 
showed  to  Walton  the  original  contract,  and  that  it  was 
written  by  S.  C.  Cook.  Mr.  Sankey  also  testified  that 
he  was  acquainted  with  the  handwriting  of  Mr.  Cook. 
Upon  this  showing  as  to  the  genuineness  of  the  standard, 
Mr.  Walton  was  permitted  to  state  that  in  his  opinion 
the  letter  presented  to  him,  and  the  contract  that  he  saw 
in  January,  1888,  were  in  the  same  handwriting.  The 
testimony  of  the  plaintiflf  was  by  deposition,  and  the 
defendant  moved  to  suppress  the  part  showing  that 
the  letter  and  contract  were  in  the  handwriting  of  Cook, 
which  was  overruled,  and  defendant  complains  of  the 
ruling. 

The  motion  should  have  been  sustained.  It  does 
not  appear  that  the  plaintiflf  saw  Cook  write  the  papers 
used  as  standards.  The  genuineness  is  established  alone 
upon  his  opinion  thereof,  based  on  his  knowledge  of 
Cook^s  handwriting.  The  most  that  can  be  said  is 
this:  That  Walton  was  of  the  opinion  that  the  two 
writings  were  executed  by  the  same  hand,  based  on  the 
opinion  of  Sankey  that  one  was  genuine.  Code,  sec- 
tion 3665,  is :  "  Evidence  respecting  handwriting  may 
be  given  by  comparison  made  by  experts  or  by  the  jury 
with  writings  of  the  same  person  which  are  proved  to 
be  genuine."  Before  the  comparison  can  be  made  by 
the  expert  or  jury,  the  genuineness  of  the  standard 
writing  must  be  proved,  established,  and  no  longer  a 
question  of  fact  in  the  case.  It  should  be  so  that  the 
court  can  say  to  the  jury  that  the  standard,  as  a  matter 
of  law,  is  genuine,  and  leave  to  the  jury  the  inquiry 
whether  the  disputed  signature  was  written  by  the 
same  hand.  Such  a  conclusive  condition,  as  to  genuine- 
ness does  not  arise  from  opinions  based  on  knowledge 
of  handwriting.  This  court  has  said  that  evidence  of 
experts,   from  comparison   of   handwriting,  is  of  the 
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lowest  order  of  evidence,  and  unsatisfactory.  Whita- 
leer  t).  ParJcer^  42  Iowa,  685.  This  court  has  also  said : 
"It  appears  to  us  that  the  genuineness  of  the  writing 
made  the  basis  of  comparison,  called  sometimes  the 
'standard  writing,'  should  be  proved  by  direct  and 
positive  evidence."  Winch  v.  Norman^  65  Iowa,  186. 
And  in  Hyde  v.  Woolfolk^  1  Iowa,  159,  it  is  said :  ''Two 
obvious  methods  of  proving  the  standard  are :  Firsts  by 
the  testimony  of  a  witness  who  saw  the  person  write  it ; 
and,  second,  by  the  party's  admission  when  oflPered  by 
himself."  It  is  said  that  these  may  not  be  the  only 
ways  of  making  such  proof,  but  they  indicate  what  is 
understood  as  "positive  evidence." 

II.  It  is  urged  that  the  testimony  of  the  plaintiff 
was  incompetent,  under  the  provisions  of  Code,  section 
J .  ^jQ^.         8639,  the  defendant  being  an  executor,  and 

d^^^enu !  *1^^*  *^^  testimony  as  to  the  writings  was  in 
plnSlftJ^'  regard  to  a  personal  transaction  between 
•«**<>'»•  the    parties.      Both   the   letter   and   the 

contract  pertained  to  personal  transactions  between 
the  parties,  and  what  might  have  been  the  effect,  if  he 
had  testified  that  he  saw  Cook  sign  them,  or  that  he 
did  sign  them,  we  need  not  decide..  His  testimony  was 
to  the  effect  that,  in  his  opinion.  Cook  signed  them, 
basing  the  fact  on  his  knowledge  of  Cook's  handwriting. 
That  was  not  testifying  to  a  personal  transaction  within 
the  meaning  of  the  statute.  The  object  of  the  statute 
is  to  so  close  the  lips  of  the  living  party  to  the  transac- 
tion that  he  cannot  give  testimony  in  regard  thereto, 
that,  because  of  the  decease  of  the  other  party,  he 
cannot  dispute,  if  untrue.  H  Cook  was  alive  he  could 
not  dispute  Sankey 's  evidence  that,  in  his  opinion,  the 
papers  were  in  his  (Cook's)  handwriting;  that  is,  it  is 
not  so  in  the  nature  of  a  personal  transaction  that  he 
could  dispute  it  as  such.  It  is  but  evidence  of  a  fact 
existing  indei)endent  of  a  personal  transaction. 

III.  It  is  urged  that,  notwithstanding  the  recitals  of 
the  written  contract,  the  evidence  shows  that  there  was 
no  consideration  for  it.  We  will  not  quote  the  evi- 
dence.    We  think  it  such  that  the  district  court  might 
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find  there  was  a  consideration.  In  fact,  we  think  it 
should  have  so  found,  as  it  did,  and  that  there  is  no 
error  in  that  respect. 

IV.  The  contract  on  which  the  plaintiff  seeks  to 
recover  is  as  follows : 

"  Nbwtoic,  Iowa,  December  23,  1885.  '\ 

"Whereas,  R.  A.  Sankey  has  advanced  some 
money  to  me,  in  the  purchase  of  bonds,  on  what  is 
known  as  the  *  Anderson  Mining  Railway  Property,' 
and  has  allowed  me  to  use  his  name  in  the  foreclosure 
of  said  bonds ;  and  whereas,  some  litigation  has  grown 
out  of  the  foreclosure  of  said  bonds,  or  in  connection 
with  the  Anderson  matters,  and  said  R.  A.  Sankey,  by 
reason  thereof,  may  become  liable  because  of  the  use  of 
his  name:  Now,  therefore,  in  consideration  of  the 
premises^  I  hereby  agree  to  hold  said  R.  A.  Sankey 
hannless  from  all  expenses,  costs  or  damages  in  said 
proceedings,  and  in  all  matters  connected  with  or  grow- 
ing out  of  the  purchase  of  said  bonds. 

"S.  C.  Cook." 

In  the  foreclosure  proceedings  referred  to  in  tha 

contract,  the  Keokuk  National  Bank  intervened,  and 

8.  BWATM  of        s^^^  proceedings  were  had  that  a  personal 

decedenta:        judgment  was  entered  against  the  defend- 

5u?f*ii«ito^     8^*  for  twenty-nine   hundred  and  eleven 

^^'^  dollars  and  fifty-six  cents,  and  costs,  and 

from    such   judgment    the   defendant    (in   this   suit) 

appealed  to  this  court,  where  the  cause  is  still  pending 

ui^etennined.    The  claim  of  the  plaintiff,  therefore,  is 

contingent,  and  depends  entirely  upon  the  liability  of 

Sankey  in  the  foreclosure  .proceeding.    It  will  be  seen 

that  the  date  of  the  contract  on  which  recovery  is  sought 

is  December  22,   1885,  at  which  time  the  foreclosure 

proceedings  were  pending  in   the  district  court,   and 

judgment   against   the  defendant  entered  October  20, 

1888.    The   defendant   executrix '  gave  notice    of   her 

appointment  as  such,  on  the  ninth  day  of  November, 

1887,  and  the  plaintiff  filed  his  claim  for  allowance  on 

the  eighteenth  day  of  January,  1889.    The  defendant 

Vol.88— 9 
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pleads  and  insists  that  it  is  barred  by  the  statute  of 
limitations  under  the  following,  provision  of  Code, 
section  2421:  "All  claims  of  the  fourth  of  the  above 
classes,  not  filed  and  proved  within  twelve  months  of 
the  giving  of  the  notice  aforesaid,  are  forever  barred, 
unless  the  claim  is  pending  in  the  district  or  supreme 
court,  unless  peculiar  circumstances  entitle  the  claim- 
ant to  equitable  relief.''  The  claim  of  the  defendant 
must  be  sustained,  ''unless  peculiar  circumstances 
entitle  the  claimant  to  equitable  relief."  Tho  "  circum- 
stances" of  this  claim  are  ''peculiar"  in  this:  That  it 
depended  entirely  on  an  independent  action  pending 
adjudication.  If  that  adjudication  was  favorable  to 
plaintiff  Sankey  he  had  no  claim ;  if  against  him,  under 
his  contract  with  Cook,  he  had.  Cook  and  Sankey 
were,  in  interest,  parties  in  that  action ;  Sankey  being 
the  representative  of  Cook.  It  was,  in  an  important, 
though  perhaps  not  technical,  sense  an  adjudication  of 
this  claim.  If  that  adjudication  was  to  be  favorable  to 
Sankey,  and  hence  favorable  to  Cook,  no  good  pui^pose 
was  to  be  subserved  by  additional  costs  to  establish  a 
contingent  claim.  For  all  practical  purposes,  the 
administratrix,  with  that  known  and  pending  proceed- 
ing, was  as  well  advised  as'  to  the  true  condition  and 
liabilities  of  the  estate  as  if  a  contingent  claim  had 
been  filed  and  proved,  for  the  actual  liability  must  then 
depend  on  the  other  adjudication.  The  estate,  under  a 
finding  of  the  district  court,  is  solvent,  unsettled,  and 
with  money  to  pay  this  claim,  if  established.  No 
prejudice  to  the  estate,  has  resulted  from  the  delay. 
The  plaintiff  was  a  resident  of  Kansas,  and,  as  it 
appears,  did  not  know  of  the  adverse  decision  of  the 
district  court  until  December  20,  1888,  which  was  after 
the  year  had  expired.  This  court  has  heretofore 
atta3hed  much  importance  to  the  fact  that  an  estate 
was  solvent  and  unsettled,  in  determining  the  equities 
of  such  a  case.  The  fact  that  the  estate  is  unsettled  is 
spoken  of  as  "most  controlling,"  and  it  is  said: 
"  When  the  estate  remains  unsettled,  all  should  be  paid 
if  there  are  sufficient  means   *   *   *   unless  there  exists 
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some  legal  difficulty,  or  unless  to  so  order  would  work 
injustice  to  others  having  higher  or  equal  claims  upon 
the  funds."  Brewster  v.  Kendrick^  17  Iowa,  479; 
Johnston  V.  Johnston^  36  Iowa,  608.  The  case  of  Senat 
x.  Findley^  51  Iowa,  20,  under  quite  similar  facts,  holds 
to  a  rule  that  should  control  this  case,  unless  we  are  to 
disregard  it,  which  equity  forbids.  We  think  the 
peculiar  circumstances  of  this  case  show  the  plaintiff 
entitled  to  equitable  relief,  and  that  the  claim  is  not 
barred  by  the  statute  of  limitations. 

Because  of  the  error  designated  in  the  introduction 
of  testimony  the  judgment  is  beveesed. 


Peteb    Bailey,    Appellant,    v.    E.     Wells    et  al.^ 

Appellees. 

Conveyances  of  Beal  Estate :  conditions  subsequent  :  perform- 
ance. A  deed  conveying  a  town  lot  to  a  church  located  in  a  smaU 
town,  and  mainly  supported  by  farmers,  contained  the  provision 
that  the  lot  should  be  used  *'  as  a  parsonage  lot  or  church  purpose, 
and  no  other,"  and  if  not  so  used  should  revert  to  the  grantor. 
The  lot  adjoined  the  church,  and  was  used  by  the  congregation  for 
the  purpose  of  hitching  their  teams  thereon  during  the  services  in 
the  church.  Held^  that  the  use  made  of  the  lot  was  a  "  church  pur- 
pose," within  the  meaning  of  the  above  condition  in  the  deed. 

Appeal  from   Clarke   District  Court — ^Hon.   J.   W. 

Haevey,  Judge. 

Wednesday,  Febkxtary  3, 1891. 

Tnis  is  a  suit  in  equity  in  relation  to  the  title  to  a 
lot  in  the  village  of  Smyrna,  in  Clarke  county.  There 
was  a  hearing  on  the  merits,  and  a  decree  for  the  defend- 
.ants.    The  plaintiff  appeals. — Affirraed. 

John  Chaney^  for  appellant. 

No  appearance  for  appelleea 
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RoTHnocK,  J. — It  appears  from  the  record  that  the 
defendants  claim  that  they  are  trustees  of  the  Meth- 
odist Episcopal  Church  of  Smyrna,  and  that  the  lot  is 
church  property.  The  plaintiff  claims  that  he  is  the 
owner  of  the  lot  by  virtue  of  a  quitclaim  deed  from  one 
Francis  Snyder.  It  appears  in  evidence  that,  in  the 
year  1869,  the  said  church  owned  a  lot,  which  was 
known  as  "Lot  number  12,"  upon  which  there  was  a 
log  building,  used  as  a  house  of  worship.  The  lot  is 
four  rods  wide,  and  ten  rods  in  length.  In  the  fall  of 
that  year  the  congregation  erected  a  new  church  upon 
the  lot.  The  building  is  thirty  feet  wide,  and  forty 
feet  long.  At  about  the  time  the  new  cnurch  building 
was  erected,  it  was  thought  necessary  that  there  should 
be  more  ground  for  church  purposes,  and  it  was 
contemplated  that  a  parsonage  might  be  erected.  One 
Snyder  proposed  to  donate  additional  ground  for  the 
uses  above  named.  He  did  not  own  any  lot  adjoining 
the  church  lot,  but  had  lots  in  another  part  of  the  town. 
One  Stephen  Gates  owned  lot  11,  adjoining  the  chufch 
property;  and  an  arrangement  was  made  that  Gates 
should  convey  lot  11  to  the  church,  and  that  Snyder 
should  convey  one  of  his  lots  to  Gates,  so  that  lot 
11  fihould  be  a  gift  from  Snyder  to  the  church.  In 
pursuance  of  this  agreement,  Gates  executed  a  convey- 
ance of  lot  11  to  the  church,  in  which  there  was  the 
following  provision  J  "Said  lot  to  be  used  as  a 
parsonage  lot  or  church  purpose,  and  no  other,  and 
when  not  so  used  said  lot,  by  contract,  is  to  revert  back 
to  Francis  Snyder."  No  parsonage  has  been  built  on 
the  lot.  Both  of  the  lots  remained  uninclosed  until  the 
year  1888,  when  the  plaintiff  conceived  the  idea  that, 
because  a  parsonage  had  not  been  built  on  lot  11,  it  had 
reverted  "back  to  Francis  Snyder ;"  and  he  procured  a 
quitclaim  deed  from  Snyder  to  himself,  and  built  a 
fence  around  the  lot.  The  trustees  of  the  church  tore 
down  the  fence,  and  the  trouble  begins  by  plaintiff 
commencing  this  suit^ 
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The  evidence  shows  that  public  worship  has  been 
maintained  in  the  church  with  the  exception  of  certain 
intervals  when  service  was  somewhat  infrequent.  The 
village  of  Smyrna  is  not  a  metropolis.  It  is  a  very- 
small  place,  and  the  church  is  kept  up  and  maintained 
by  the  farmers  who  live  in  the  neighborhood.  The 
attendants  on  divine  service  travel  to  and  from  the 
church  in  such  vehicles  ai^  they  have,  and  tie  up  their 
teams  and  leave  them  standing  during  the  services. 
They  claim  that  the  lot  in  question  is  necessary  for  this 
purpose.  The  plaintiff  seems  to  be  of  opinion  that 
this  is  not  necessary ;  that  teams  may  just  as  well  be 
hitched  elsewhere,  and  that  the  lot  was  never  used  for 
that  purpose  until  after  he  received  his  quitclaim  deed 
for  it.  It  is  insisted  by  appellant  that  the  sole  use  to 
which  the  lot  could  lawfully  be  devoted  was  for  the 
purpose  of  a  parsonage  or  residence  of  the  officiating 
minister.  We  think  this  is  rather  too  narrow  a  con- 
struction of  the  conveyance.  It  is  to  be  used  as  a 
parsonage  lot  "or  church  purpose."  Any  church  pur- 
pose will  meet  every  requirement  of  the  grant,  and 
the  plaintiff  ought  not  to  be  allowed  to  claim  that  the 
members  of  the  congregation  should  hitch  their  teams 
elsewhere  than  on  the  church  property.  His  claim 
amounts  to  this :  That  lot  12,  which  is  sixty  feet  wide, 
is  ample  ground  to  meet  the  requirements  of  a  congre- 
gation p,ttending  a  country  meeting-house.  We  think 
the  claim  cannot  be  maintained,  and  that  lot  11  should 
be  regarded  as  a  necessary  appurtenance  to  the  church. 
Affirmed. 
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Thomas  Reardon,  Plaintiff,  v.  R.  C.  Henry,  Judge, 

Defendant. 

1.  Supplementary  Proceedings :  decree  :  enforcement.  Section 
8140  of  the  Code  of  1878,  providing  that  in  proceedings  auxiliary  to 
execution  courts  may  order  pro'perty  of  tiie  judgment  debtor,  in 
the  hands  of  himself  or  any  other  person,  to  be  delivered  up,  or  in 
any  other  mode  applied  to  the  satisfactipn  of  its  judgment,  does  not 
warrant  the  exercise  of  such  authority  where  the  ordinary  processes 
of  the  law  are  adequate  for  the  subjection  of  the  property  to  th& 
payment  of  the  debt. 

2.     *: :  contempt.    In  proceedings  auxiliary  to  execution 

the  judgment  creditor  was  decreed  to  be  entitled  to  have  his  judg- 
ment satisfied  out  of  certain  described  personal  property,  which 
the  judgment  debtor  was  ordered  to  deliver  up  on  demand  to  the- 
sheriff  as  receiver.  Upon  being  served  with  said  order  of  court, 
and  the  property  demanded,  the  debtor  informed  the  sheriff  that 
he  might  take  the  property  if  he  wanted  to,  but  he  would  not  turn 
it  over  to  him,  because  it  belonged  to  his  wife.  Held,  that  thfr 
action  of  the  debtor  was  not  such  a  disobedience  of  the  order  of 
court  as  to  render  him  liable  for  contempt  of  court  under  section 
8145  of  the  Code. 

Certiorari   to  Decatur  District  Court. — Hon.   R.  C. 

Henry,  Judge. 

Wednesday,  February  4, 1891. 

Certiorari  to  Decatur  district  court  to  review  the 
legality  of  the  action  of  that  court  in  a  proceeding 
against  this  petitioner  for  contempt.  Proceedings  were 
had  in  that  court,  under  sections  3135  to  3149  of  the 
Code,  auxiliary  to  execution,  in  the  case  of  D.  M. 
Osburn  v.  Thomas  Reardon,  wherein  it  was  decreed  that 
Osbum  was  entitled  to  have  his  judgment  against 
Thomas  Reardon  satisfied  out  of  certain  chattel  prop- 
erty described,  and  the  sheriff  was  appointed  receiver 
to  take  charge  of  a  suflSicient  amount  of  the  property  ta 
satisfy  the  claim  and  costs,  and  ordered  "that  Thomas 
Reardon  turn  over  to  said  sheriff,  on  demand,  the 
property  mentioned  in  said  report  not  exempt  from 
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execution,  or  so  much  thereof  as  is  necessary  to  satisfy 
said  judgment,  interest  and  costs,  and  that  the  property 
so  turned  over  be  subject  to  levy  and  sale  under  execu- 
tion to  satisfy  plaintiflE's  judgment.  Prom  this  decree 
Thomas  Reardon  appealed,  and  the  judgment  of  the  dis- 
trict court  was  affirmed.  79  Iowa,  175.  On  November 
26,  1889,  following  the  decree,  the  sheriflf  made  demand 
on  this  petitioner  for  the  property,  in  reply  to  which 
Beardon  said  he  could  take  the  property  if  he  wanted  to, 
but  that  he  would  not  turn  it  over  to  him,  as  it  belonged 
to  Mrs.  Reardon.  Upon  application  of  the  attorney  for 
Osbum,  this  plaintiff  was  arrested  and  brought  before 
R.  C.  Henry,  judge  of  said  court,  in  vacation,  to  answer 
for  contempt  in  refusing  to  turn  over  the  property,  and 
after  full  hearing  was  adjudged  to  be  in  contempt,  and 
ordered  to  be  imprisoned. — Reversed. 

ParrisJi  &  Hoffman^  for  plaintiff. 

< 
Marion  F.  Stoockey^  for  defendant. 

Given,  J.— I.  Many  of  the  questions  discussed 
were  involved  in  the  former  appeal,  ai^d  will  not  be 
1. 8UWLKH.N.  ^Sain  considered.  The  controlling  question 
ing"  ffei?^?"  now  before  us  is  whether  the  learned  judge 
enforcement,  exceeded  his  jurisdiction,  or  otherwise 
acted  illegally,  in  finding  this  plaintiff  guilty  of  con- 
tempt. 

Proceedings  auxiliary  to  execution  as  provided  in 
the  statute  are  extraordinary,  and  are  only  to  be 
resorted  to  when  the  ordinary  processes  of  the  law 
are  not  adequate.  The  purpose  of  that  proceeding  is 
rather  for  the  discovery  of  property  than  for  applying 
that  which  is  already  known.  When  the  property  is 
known,  or  by  proceedings  auxiliary  to  execution  is 
discovered,  the  judgment  creditor  does  not  need  the 
further  aid  of  this  statute,  but  may  subject  the  prop- 
erty to  the  payment  of  his  judgment  by  the  levy  of  an 
execution.  It  does  not  appear  that  there  was  any  con- 
cealment of  this  property,  nor  any  question  as  to  its 
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identity,  but  only  a  question  of  whether  it  belonged  to 
this  plaintiff  or  to  his  wife.  We  see  no  reason  why  this 
judgment  creditor  might  not  have  levied  upon  the  prop- 
erty as  the  property  of  Thomas  Reardon,  without  any 
order  that  it  be  turned  over.  True,  he  might  thereby 
have  incurred  litigation  with  Mrs.  Reardon,  but  no 
more  so  than  by  this  proceeding,  as  she,  not  being  a 
party,  was  not  bound  by  the  decree  finding  that  the 
property  belonged  to  Thomas  Reardon.  Smith  t>.  Weeks^ 
60  Wis.  94 ;  18  N.  W.  Rep.  778.  Code,  section  3140,  pro- 
vides that,  "if  any  property,  rights' or  credits,  subject 
to  execution,  are  thus  ascertained,  an  execution  may  be 
issued,  and  they  may  be  levied  upon  accordingly.  The 
court  or  judge  may  order  any  property  of  the  judgment 
debtor,  not  exempt  by  law,  in  the  hands  either  of  him- 
self or  any  other  person  or  corporation,  or  due  to  the 
judgment  debtor,  to  be  delivered  up,  or  ui  any  other 
mode  applied  to  the  satisfaction  of  the  judgment."  In 
view  of  the  general  purpose  of  the  statute,  we  think 
that  an  order  that  property  be  delivered  up,  or  in  any 
other  mode  applied  to  the  satisfaction  of  the  judgment 
should  not  be  made  where  the  ordinary  processes  of  the 
law  are  adequate  for  the  subjection  of  the  property  to 
the  payment  of  the  debt.  There  is  no  reason  why  the 
judgment  creditor  might  not  have  proceeded  by  execu- 
tion under  the  first  paragraph  of  the  section  just 
quoted,  and,  therefore,  no  necessity  forjthe  order  that 
was  made. 

11.     Section  3145  provides:     "And  if  any  person, 
party  or  witness  disobey  an  order  of  the  court  or  judge 

or  referee,  duly  served,  such  person,  party  or 
••  i^pt~'  *'^'''  witness  may  be  punished  as  for  contempt." 

An  order  was  made  and  served  upon  Rear- 
don to  deliver  up  the  proi)erty,  and  to  the  demand  of 
the  receiver  he  replied  that  he  could  take  it  if  he 
wanted  to,  but  he  would  not  turn  it  over,  because  it 
belonged  to  Mrs.  Reardon.  We  do  not  think  this  was 
such  a  disobedience  of  the  order  of  the  court  as  is  c<m- 
templated  in  the  statute.  There  was  no  effort  to  oonoeal 
the  property,  or  otherwise  prevent  the  receiver  from 
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taking  full  possession  of  it.  For  Reardon  to  say  to 
the  receiver  that  he  could  take  it,  but  that  he  would 
not  turn  it  over  because  it  belonged  to  Mrs.  Beardon, 
was  no  more  than  saying :  ^'  There  it  is ;  you  can  take 
it,  but  I  do  not  consent  to  the  taking."  Disobedience 
to  the  order  to  turn  over  the  property  must  at  least 
have  been  by  some  act  that  would  hinder  or  delay  the 
receiver  in  taking  possession  thereof.  It  is  not  shown 
that  the  petitioner  was  guilty  of  any  such  disobedience. 
There  was  nothing  whatever  done  to  prevent  the  receiver 
f  i-om  at  once  taking  charge  of  the  property  under  hi» 
order,  and  the  only  reason  appearing  why  he  did  not  do 
ao  is  his  remark  in  response  to  what  Reardon  said : 
"  I  told  him  I  did  not  want  a  replevin  suit  on  my  hands 
with  Mrs.  Reardon.'^  It  seems  to  us  very  clear  thai 
even  if  the  order  to  Reardon  to  turn  over  the  property 
was  authorized,  yet  that  there  was  no  disobedience  of 
it  by  Reardon,  and  that  the  court  proceeded  illegally  in 
adjudging  him  guilty  of  contempt.  As  this  fully  dis 
poses  of  the  case,  other  questions  discussed  need  not  be 
considered. 

The  judgment  and  order  of  the  district  court  in  the 
proceedings  for  contempt  are  kbysbsi&d. 
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S.  G.  Kelly,  Appellee,  v.  Nobwioh  Fire  Iksttranob    ^iJJ 

Company,  Appellant.  ^  \^ 

1.  Conrtst  FROCBS8 :  bbrvicb  :  jurisbictkmt.  'The  eourts  of  a  state 
eannot  by  the  service  of  its  process  upoa  one  beyond  the  territorial 
limits  of  the  state  acquire  juiisdictioii  to  render  a  penonal  judg- 
ment against  him. 

S.  Bstoppel :  ruiADiNa.  Where,  upon  the  appUcation  of  a  par^  to 
a  cause,  another  person  is  made  a  defendant  as  a  necessary  party 
thereto,  he  cannot  in  a  subsequent  proceeding  be  heard  to  claim 
that  such  person  was  properly  represented  in  the  former  case  by 
another  as  his  trustee,  and  was  bound  by  a  personal  judgment 
therein,  although  the  court  had  no  jurisdiction  of  his  person. 
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8.  Judgment:  jurisdiction:  evidence.  In  an  action  upon  an 
insurance  policy  by  one  claiming  under  an  assignment  thereof 
from  the  insured,  the  defendant  alleged  that  no  interest  passed 
under  the  assignment  to  the  plaintiff  because  of  a  previous  assign- 
ment by  the  insured  as  collateral  security  to  another  party,  who,, 
in  an  action  thereon  in  another  state,  was  adjudged  to  be  entitled 
to  recover  thereon  as  against  both  the  plaintiff  and  the  insured.  In 
the  latter  action  the  plaintiff  was  made  a  defendant,  and  was  per- 
sonally served  with  notice  of  suit  in  this  state,  but  the  court  had  na 
jurisdiction  of  his  person.  Held,  that  after  the  assignments  under 
which  the  plaintiff  claimed  the  insured  had  no  longer  any  interest- 
in  the  policy,  and  was  not  a  trustee  for  the  plaintiff  in  said  action, 
and  said  judgment  was  not  admissible  in  evidence  against  th<> 
plaintiff  herein. 

4.  Evidence :  value  op  property  destroyed.  A  part  of  the  prop- 
erty destroyed  by  the  fire  in  controversy  being  ''cold-storage- 
eggs,"  heldj  that  evidence  of  the  price  for  which  eggs  could  be  pur- 
chased of  producers  at  the  time  of  the  fire  was  inadmissible. 

(j.    :    erroneously  excluded  but    afterwards    admitted  t 

prejudice.  Where  competent  evidence  is  erroneously  excluded, 
but  the  error  is  subsequently  corrected  by  the  admission  of  the 
facts  sought  to  be  elicited  by  the  previous  interrogatories,  the- 
error  is  without  prejudice. 

0,     :  INTEREST  X7NDER  ASSIGNMENT.    The  fact  that  another  party^ 

claiming  under  a  previous  assignment  of  the  policy  to  that  made 
to  the  plaintiff,  was  in  the  habit  of  making  advances  to  the 
insured,  held,  not  competent  as  evidence  of  such  party's  right  to 
recover  upon  the  policy,  or  against  the  claim  of  the  plaintiff 
herein. 

7,     :  ADMISSIONS.    Proof  of  the  admissions  of  a  commission 

merchant  as  to  the  quality  of  goods  received  by  him  from  a  con- 
signor is  competent  in  an  action  by  the  consignor  against  an 
insurance  company  to  recover  the  value  of  his  own  goods,  and 
thpse  of  others  destroyed  by  fire. 

8,     :  BURDEN  OP  PROOF.    The  plaintiff's  right  of  recovery  was 

disputed  upon  the  ground,  in  part,  that  the  insured  had  assigned 
all  of  his  interest  in  the  policy  in  controversy  to  another  previoua 
to  the  assignment  to  the  plaintiff.  Held,  that  the  burden  of  proof 
upon  such  issue  was  upon  the  defendant. 

Appeal  from  Muscatine  District  Court. — Hon.  C.  H. 

Waterman,  Judge. 

Wednesday,  February  4, 1891. 
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Action  upon  a  policy  of  fire  insurance.  There  was 
judgment  upon  a  verdict  for  the  plaintiff.  The  defend- 
ant appeals. — Affirmed. 

Frederick  P.  Foster,  Francis  Speir  and  Jayne  & 
Hoffman,  for  appellant. 

/.  OarsTcaddan  and  (7.  P.  OarlocJc,  for  appellee. 

Beok,  C.  J. — I.  The  policy  in  suit  was  issued  to 
Charles  H.  Bartlett,  and  covered  a  stock  of  eggs,  and 
packages  and  vats  containing  the  same,  owned  by  him, 
or  hpld  in  trust  or  kept  for  sale,  or  sold,  and  not  deliv- 
ered. The  property  insured,  with  the  building  contain- 
ing it,  was  destroyed  by  fire.  After  the  loss,  Bartlett 
assigned  his  policy  and  his  right  thereunder  to  Cook, 
Musser  &  Co.,  and  S.  G.  Kelly,  to  secure  indebtediless 
due  to  the  assignees  separately.  Cook,  Musser  &  Co. 
assigned  their  interest  in  the  policy  and  their  claim 
thereunder  to  S.  G.  Kelly.  The  defendant  answered 
the  petition  alleging  that  Bartlett,  at  the  time  of  the 
assignment  by  him  just  stated,  had  no  interest  in  or 
under  the  policy,  as  he  had,  before  the  loss,  and,  almost 
immediately  after  the  policy  was  issued,  assigned  and 
delivered  it  to  John  C.  Mahr  &  Sons,  as  collateral 
security  for  an  indebtedness  due  from  him  to  them ;  and 
that  Mahr  &  Sons  instituted  an  action  in  chancery  in 
the  supreme  court  in  the  city  and  county  of  New  York, 
in  the  state  of  New  York,  against  the  defendant  herein, 
the  insurance  company,  joining  as  defendants  Bartlett 
and  Kelly;  and  that  a  decree  was  entered  therein 
enjoining  and  restraining  them  from  receiving,  or  in  any 
manner  intermeddling  with,  the  money  or  funds  accru- 
ing upon  the  policy,  also  enjoining  defendant  herein 
from  paying  the  same  to  them  or  their  agents  or  repre- 
sentatives. The  answer  also  sets  up,  as  a  defense  to  the 
action,  the  existence  of  a  condition  in  the  policy  against 
assignments  without  the  assent  of  the  defendant,  and 
that  the  assignment  shown  above,  under  these  condi- 
tions, defeated  the  policy.  A  demurrer  to  this  defense 
was  sustained 
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II.  The  defendant,  in  support  of  the  -  allegations  of 
its  answer  showing  the  chancery  proceeding  and  decree 
of  the  supreme  court  of  the  city  and  county  of  New 
York,  offered  the  judgment  roll,  being  the  record  of  the 
court,  exhibiting  the  proceedings  in  the  case.  This  evi- 
dence  was  rejected.  The  plaintiff  insists  that  the  record 
fails  to  show  a  decree,  or  indeed  to  show  that  it  is  a 
record  of  the  court,  as  claimed  by  the  defendant.  In 
view  of  our  conclusions  upon  the  next  point,  we  shall 
not  pass  upon  the  questions  presented  in  this  objection, 
but  will  assume  for  the  purpose  of  the  case  that  the 
transcript  of  the  record  in  question  is  sufficient,  and 
fully  presents  and  attests  the  record  of  the  oourt  in 
which  the  proceedings  in  question  were  had. 

III.  However,  in  our  opinion,  the  record  of  the 
New  York  court  was  rightly  rejected  for  the  reason  that, 

as  against  Kelly,  the  party  claiming  in  this 

i*^ria  *^'     ^^®  ^  ^^^^  *^^  policy  and  all  rights  under 

it,  the  decree  and  proceedings  are  void  for 
the  reason  that  he  was  not  served  with  process  subject* 
ing  him  to  the  jurisdiction  of  the  court.  Kelly  was 
served  with  process  in  this  state,  and  did  not  appear  in 
the  case.  The  New  York  court  failed  to  acquire  juris- 
diction of  his  person  by  service  of  process  in  this  state. 
The  judgment,  therefore,  as  to  him  is  void.  It  is  a  settled 
rule  of  the  law  that  a  court  can  acquire  no  jurisdiction 
in  personam  by  process  served  beyond  the  limits  of  its 
jurisdiction  upon  a  defendant  who  is  not  a  resident 
therein.  Luiz  v.  Kelly j  47  Iowa,  307 ;  Melhop  v.  Doan^ 
31  Iowa,  397 ;  Smith  t.  Griffin,  69  Iowa,  409 ;  Weil  v. 
Lowenthaly  10  Iowa,  675 ;  Bates  v.  Itailroad^  19  Iowa, 
260 ;  Hakes  D.  f^hupey  17  Iowa,  466.  As  the  New  York 
court  had  no  jurisdiction  of  the  person  of  Kelly,  the 
decree  entered  by  it  against  him  is  void. 

ly.  Counsel  insists  that  Bartlett  was,  under  the 
policy  of  insurance,  a  trustee  or  agent  for  Kelly,  and 
4.  itronaL:         authorized  to  do  all  acts  pertaining  to  the 

pleading.  busiuess  Connected  with  the  insurance  and 

property  insured  necessary  for  the  protection  of  KeUy's 
interest  therein,  and  that,  under  this  state  of  facts,  an 
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action  may  be  prosecuted  against  Bartlett  as  a  trustee, 
ajffecting  the  insurance  contract,  which  would  bind 
Kelly,  though  he  were  not  a  party  thereto.  Counsel 
insist  that,  though  Kelly  was  not  a  necessary  x>arty,  he 
is  bound,  through  Bartlett,  by  the  decree  in  the  case. 

The  fact  that  Bartlett  was  a  trustee  for  Kelly  may 
be  assumed  for  the  purpose  of  this  case.  But  defend- 
ants are  not  in  a  condition  to  insist  in  this  case  that 
Kelly  is  not  a  necessary  party  to  the  action.  In  answer 
to  the  petition  of  Mahr  &  Sons  in  the  New  York  case, 
it  set  up  as  a  defense  that  Kelly  was  a  necessary  party 
to  the  suit)  and  asked  that  the  action  against  it  be  dis- 
missed, unless  Kelly  were  made  a  party  and  brought 
into  court  by  proper  process.  By  proper  pleadings, 
Kelly  was  made  a  party  to  the  suit,  and  process  was 
issued  against  him,  which,  as  we  have  seen,  was  served 
in  this  state.  Surely,  the  defendant,  after  having  by 
pleadings  claimed  that  Kelly  was  a  necessary  party,  and 
procured  the  order  making  him  a  party,  and  had  process 
issued  against  him,  cannot  turn  around  and  claim  that 
he  was  not  a  necessary  party,  having  insisted  upon  pro- 
ceedings and  judgment  against  him  as  such.  It  cannot 
institute  a  proceeding  at  law,  and,  after  judgment  is 
rendered  against  the  defendant  in  it,  insist  that  he  is  not 
a  necessary  party  to  an  action.  Whenever  the  proceed- 
ings are  brought  up  for  consideration  in  connection  with 
its  interests  or  claims,  they  will  estop  defendant  from 
denying  the  allegations  of  its  pleadings  upon  which  the 
proceedings  are  based. 

V.  In  our  opinion,  Bartlett  was  not,  after  the 
assignment  by  him  to  Cook,  Musser  &  Co.  and  Kelly. 
8.  juBQum:  and  by  Cook,  Musser  &  Co.  to  Kelly,  a 
evidence.  trustcc  or  agent  for  Kelly.  He  may  have 
had  that  relation  as  to  a  part  of  the  property  insured 
before  the  assignments,  but  he  assigned  all  his  title  and 
interest  which  he  held  personally,  or  as  an  agent  or 
trustee  for  Kelly  and  Cook,  Musser  &  Co.,  and  by  a 
subsequent  assignment  Kelly  acquired  the  whole  of  such 
interest.  Now,  if  the  assignment  to  Kelly  were  valid 
and  effective,  he  held  the  interest  in  the   policy  aa 
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against  Mahr  &  Sons.  He  insists  that  he  does  hold 
that  interest.  It  will  not  do  to  defeat  him  by  alleging 
that  he  was  represented  by  Bartlett  as  his  trustee  iiTthe 
New  York  case,  the  very  question  whl-^h  was  raised  in 
that  case,  and  which  ought  to  have  been  determined 
therein,  after  jurisdiction  of  Kelly's  person  had  been  law- 
fully  acquired.  But  no  such  jurisdiction  was  required 
and  the  judgment  against  Kelly  is  void.  It  is  very- 
plain  that  Kelly's  rights  cannot  be  defeated  by  the 
New  York  judgment,  supported  by  the  assumption  that 
Bartlett  was  Kelly's  trustee,  when  in  fact  Kelly  bases 
his  right  upon  the  claim  that  Bartlett  had  transferred 
his  title  and  interest  as  a  trustee  to  him.  These  con- 
siderations  lead  us  to  the  conclusion  that  the  court 
below  rightly  refused  to  admit  the  record  of  the  ITew 
York  proceedings  in  evidence  in  this  case. 

VI.  The  defendant  proposed  to  prove  by  two  wit- 
nesses  the  price  paid  for  the  eggs  by  Kelly  and  Bartlett 
4  KTiDENo.:         ^^^^^  ^^^®  destroyed  by  fire.     The  evi- 

InylXed.  ^^^^   ^^  rightly   excluded.     The   eggs 

destroyed  were  in  cold  stoi-age,  and  were 
<* cold-storage  eggs."  The  evidence  was  not  intended  to 
show  what  price  had  been  paid  for  cold-storage  eggs,  but 
for  eggs  bought  from  producers.  It  is  very  plain  that 
the  price  paid  for  such  eggs  would  not  tend  to  show  the 
market  value  of  cold-storage  eggs.  The  evidence  was 
rightly  rejected. 

VII.  Bartlett  was  asked  upon  his  cross-examina- 
tion to  state  what  he  had  done  with  the  policy,  and 
^  .  ^^.         where  it  was.     Objections  to  the  questions 

SloiidSd  but     ^^^®    sustained,   and  the    ruling  is  com- 
Sdmuwd!'        plained  of  as  an  error.    Upon  a  subsequent 

examination  the  witness  stated  the  facts 
sought  to  be  elicited  by  the  questions.  If  the  rulings  of 
the  court  were  erroneous,  the  error  was  corrected  by  the 
subsequent  admission  of  the  evidence. 

VIII.  The  same  witness  was  asked  if  Mahr  &  Sons 
were  not  in  the  habit  of  advancing  on  eggs.  The  evi- 
6.  — :  interest      deucc  was  rightly  excluded.     It  did  not 

meDt.  tend  to  show  that  Mahr  &  Sons  were  entitled 


Jan.  1891  ]  Kelly  v.  Ins.  Co.  143 


to  recover  on  the  policy,  or  that  plaintiff  was  not.    It 
tended  to  support  no  issue  in  the  case,  and  was  rightly 

rejected. 

IX.  Kelly  testified  that  he  shipped  eggs  to  Bart- 
lett  to  be  put  in  cold  storage,  and  stated  the  number  of 

.  ^^^^       cases    shipped.    The   eggs   were .  assorted 

'  Bions.  and  those  fit  for  that  purpose  were  put  in 

<5old  storage.  He  stated  that  he  knew  how  many  cases 
he  had  in  cold  storage  only  from  the  statement  made 
by  Bartlett.  The  defendant  moved  to  strike  out  this 
evidence,  on  the  ground  that  it  was  hearsay.  We  think 
•the  evidence  was  rightly  permitted  to  stand,  in  view  of 
the  fact  that  the  statement  of  the  quantity  of  eggs  in 
cold  stoi-age  was  based  upon  the  reports  or  statement 
of  Bartlett,  who  had  charge  of  the  business,  and  was 
bound  by  his  own  admission  as  to  the  number  of  eggs. 
A  warehouse  receipt  would  tend  to  show  the  quantity 
of  property  in  store,  as  a  contract  and  admission  of 
the  warehouseman.  The  admissions  testified  to  are  of 
the  same  character.  These  considerations,  in  view  of  the 
further  fact  that  Bartlett  testified  to  the  quantity  of 
eggs  (and  there  is  no  dispute  as  to  the  correctness  of 
his  evidence),  lead  to  the  conclusion  that  no  prejudice 
resulted  to  defendant  from  the  refusal  of  the  court 
below  to  sustain  the  motion  to  strike  the  evidence. 

X.  The  court  directed  the  jury  that  the  burden 
rested  on  the  defendant  to   show  that  the  policy  was 

^   ,     ,  assigned  to  Mahr  &  Sons.     Counsel  insist 

8.  — :  burden  of  o  -,  .-»  .1 

proof.  that  the  burden  rested  on  the  other  party 

to  show  that  it  was  not  so  assigned.  The  defendant,  as 
a  defense,  pleaded  the  assignment  to  Mahr  &  Sons. 
Surely,  there  is  no  presumption  in  law  of  the  fact 
pleaded  as  a  defense  which  changes  the  rule  and  casts 
the  burden  on  the  other  party.  The  burden  rests  on 
the  plaintiff  to  show  the  assignment  to  himself,  and  it 
rests  on  Mahr  &  Sons  to  establish  the  assignment  by 
which   they   expect  to  defeat  the  assignment  of  the 

plaintiff. 

XI.  A  motion  to  make  Mahr  &  Sons  parties  was 
rightly  overruled.    They  were   not    interested  in  the 
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event  of  the  snit,  for  the  reason  that  a  judgment  in  it 
would  not  affect  them.  The  plaintiff  was  not  requii^ 
to  make  them,  or  others  who  may  claim  an  interest 
adverse  to  the  plaintiff,  parties  to  the  suit.  It  will  be 
remembered  that  this  is  an  action  -at  law,  to  recover  on 
a  contract.  The  plaintiff  shows  an  assignment  of  the 
contract  to  himself.  He  is  not  required  to  inquire  if 
there  are  others  who  claim  to  hold  an  interest  in  the 
contract.  Mahr  &  Sons  could  have,  under  the  statute, 
intervened,  but  the  plaintiff's  action  cannot  be  defeated 
on  the  ground  that  they  were  not  made  parties  to  the 
suit. 

XII.  The  verdict  and  special  findings  are  suf- 
ficiently supported  by  the  evidence.  The  forgoing  dis- 
cussion disposes  of  all  the  questions  in  the  case. 

The  judgment  of  the  district  court  is  affirmed. 
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In  the  Matter  of  the  Estate  of  E.  C.  Pyole,  Deceased^ 

upon  Petition  of  P.  H.  Pyle,  Appellee, 

V.  Habby  E.  Pyle,  Api)ellant. 

1.  Appeal:  ordebs:  sfbcial  rftooBBDiROS.  An  appeal  lies  from 
an  order  upon  a  motion,  filed  in  a  proceeding  in  probate  to  require 
one  to  account  to  the  administrator  of  the  estate  for  property 
alleged  to  be  in  his  possession,  whmi  such  order  affects  a  substantial 
right  of  a  party  thereto. 

2.     : : .    Where  a  petition  was  filed  in  a  proceeding 


in  probate  to  require  one  to  appear  and  submit  to  examination  as 
to  his  possession  of  property  belonging  to  the  estate  of  tiie 
decedent,  and  the  court  made  an  order,  after  such  examination, 
finding  that  such  person  had  been  in  copartnership  with  the 
decedent,  and  directing  the  administrator  to  commence  an  action 
in  equity  for  the  recovery  of  the  property  due  the  estate  after 
the  adjustment  of  the  partnership  affairs,  kddt  that  no  right  of 
the  party  examined  was  affected  by  such  order  as  to  entitle  him 
to  appeal  therefrom. 

Appeal  from  Van  Buren  District  Court — Hon.  H.  C. 

Traverse,  Judge. 
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Wednesday,  Febeuaby  4, 1891. 

This  is  a  proceeding  for  the  discovery  of  property 
belonging  to  the  estate  of  the  decedent.  Prom  an  order 
directing  the  administrator  to  bring  an  action  in  equity 
for  the  recovery  of  such  property,  the  defendant  appeals. 
Dismissed. 

Wherry  &  Walker^  tot  appellant. 

Sloan,  Work  &  Brown,  for  appellees. 

Robinson,  J. — The  plaintiff  is  one  of  the  heirs  of 
E.  C.  Pyle,  deceased.  He  alleges  that  the  defendant 
and  the  deceased  were  engaged  together  in  business  at 
4he  time  of  the  death  of  the  latter,  and  that  the  defend- 
ant has  in  his  possession  property  which  belongs  to  the 
estate.  The  relief  asked  is  that  the  defendant  be 
required  to  appear  and  answer,  under  oath,  in  regard  to 
the  property,  and  to  produce  the  books  pertaining  to  the 
said  business,  It  was  granted,  and  defendant  was 
examined  under  oath.  His  testimony  and  certain  writ- 
ings introduced  showed  that  he  and  the  decedent,  who 
was  his  father,  had  been  engaged  in  the  jewelry  business 
under  an  'agreement  in  writing,  by  virtue  of  which  the 
father  was  to  furnish  the  necessary  stock,  and  the 
defendant  was'  to  manage  the  business.  The  agreement 
does  not^  in  terms,  state  who  shall  own  the  stock  when 
furnished,  nor  how  it  shall  be  divided  when  the  partner- 
ship shall  be  dissolved.  The  defendant  claims  that  by 
virtue  of  a  verbal  agreement  he  was  to  own  one-half  of 
the  stock ;  and  that,  in  consequence,  one-half  of  the 
stock  as  it  existed  at  the  death  of  the  father,  belonged 
to  him;  and  that  he  has  already  accounted  for  the 
remainder. 

At  the  close  of  the  evidence  the  plaintiff  moved* 
that  the  defendant  be  required  to  account  to  the  admin- 
istrator for  the  undivided  property  of  the  firm.  The 
motion  was  taken  under  advisement,  and  on  a  subse- 
quent date  the  court  made  a  finding  of  facts  and  an 
order  in  words  as  follows       "  The  court  finds  that  said 
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Harry  E.  Pyle  claims  to  own  one-half  of  the  remaining 
original  capital  of  the  late  partnership  between  himself 
and  his  father,  and  yet  he  admits  in  his  testimony  that 
the  late  E.  C.  Pyle  put  all  pe^cuniary  or  money  capital 
into  the  late  firm,  and  the  written  agreement  between 
the  parties,  as  well  as  the  testimony  of  Harry  E.  Pyle, 
fails  to  show  that  he  was  to  receive  any  part  of  the 
original  capital.  The  administrator  is,  therefore,  ordered 
to  bring  an  action  in  chancery,  and  to  take  all  necessary 
legal  steps  to  recover  for  the  estate  all  the  remaining 
portions  of  the  original  capital  of  the  late  firm ;  that  is 
to  say,  to  remove  all  the  remaining  assets  or  property 
of  the  said  firm  after  its  debts  are  paid,  and  the  profits 
are  divided  according  to  the  written  agreement  of  copart- 
nership. The  cost  of  taking  and  perpetuating  the  testi- 
mony of  Harry  E.  Pyle  vaU  be  taxed  to  the  estate."  The 
bill  of  exceptions  recites  in  addition  "that,  after  the 
final  submission  to  the  court,  it  was  by  the  court  ordered 
and  adjudged  that  the  said  Harry  E.  Pyle  has  in  his 
possession  property  described  in  said  petition  for  citation 
belonging  to  the  estate  of  E.  C.  Pyle,  deceased ;  and  it 
was  further  ordered  by  the  court  that  the  administrator 
of  said  estate,  to-wit,  George  D.  Scott,  con!mence  an 
action  in  equity  for  the  settlement  of  the  partnership, 
and  to  recover  the  possession  of  said  pi^operty,  or  its 
value,  to  the  said  estate." 

I.  The  appellee  has  filed  a  motion  to  dismiss  the 
appeal,  which  is  based -on  several  grounds,  the  sub- 
stance of  which  is  that  an  appeal  does  not 

'  dJrartpeoiai      lie  from  the  order  made  by  the  district 

court.  This  is  a  special  proceeding, 
claimed  to  have  been  instituted  under  the  provisions  of 
section  2379  of  the  Code.  An  appeal  may  be  taken  to 
"this  court  from  *'a  final  order  made  in  special  proceed- 
ings affecting  a  substantial  right  therein."  Code,  sec. 
3164. 

II.  The  question  presented  for  our  dct-ermination 
is  whether  such  a  right  was  affected  by  the  order  in 

question.    The  plaintiff  wad  not  the  exe- 
"  cutor  of  the  estate  of  decedent.    He  was 
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interested  in  it  as  an  heir,  but  was  not,  and  does  not 
claim  to  be,  entitled  to  possession  of  any  of  the  prop- 
erty in  controversy.    He  dees  not  ask  that  lie  be  awarded 
any  property,  and  does  not  claim  to  appear  in  the  right 
of  the  administrator.     No  relief  was  granted  to  him. 
The  bill  of  exceptions  recites  that  it  was  adjudged  that 
defendant  "has  in  his  possession  property  described  in 
isaid  petition  for  citation,  belonging  to  the  estate  of 
E.  C.  Pyle,  deceased,"  but  where,  as  in  this  case,  the 
judgment  or  order  actually  made  was  entered  of  record, 
and  is  not  disputed,  we  do  not  go  to  the  bill  of  excep- 
tions to  ascertain  what  it  is.     The  petition  filed  by  the 
plaintiflf  does  not  describe  any  property,  but  charges 
geneially  that  the  defendant  has  property  in  his  posses- 
sion which  belongs  to  the  estate  of  the  decedent,  and, 
in  effect,  asks  a  discovery.     The  finding  of  the  court,  if 
it  be  held  to  have  decided  that  the  defendant  has  prop- 
erty belonging  to  the  estate  of  decedent,  does  not  specify 
the  property  *so  held.    It  is  too  indefinite  to  be  treated 
as  an  adjudication  of  the  rights  of  the  defendant  to  any 
specific  property,   and  in  fact  no  relief  whatever  was 
granted  to  the  plaintiflf,   nor  awarded  as  against  the 
defendant.     There  is  nothing  in  the  order  made  which 
would  estop  the  defendant  to  claim  title  to  any  of  the 
property  in    controversy,   for  the   following   reasons: 
This  order  does  not  identify  the  particular  property  to 
which  it  refers ;  it  does  not  assume  to  adjudicate  the 
right  of  the  defendant  therein ;  the  court  did  not  have 
jurisdiction  of  the  parties  necessary  to  determine  ihe 
title  to  the  property  in  controversy ;  the  court  did  not 
have  jurisdiction  in  this  proceeding  to  adjust  and  settle 
the  partnership  affairs  of  the  defends  T>t  and  decedent, 
and  did  not  attempt  to  do  so.     The  order  made  did  not 
aiEect  the  right  of  the  defendant  to  retain  and  U3e  and 
dispose  of  the  property  at  his   pleasure.     His  rif;hts 
have  not  been  in  any  manner  determined,   prejudiced 
nor  otherwise  affected  by  the  order  of  which  he  com- 
pUins.     It  does  not  require  of  him  so  much  as  the  pay- 
ment of  the  costs  nf  the  proceeding     All  the  court 
assumed   to   do   was   to  diiect    the   administrator  to 
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commence  an  action  to  ascertain  and  enforce  his  rights, 
and  the  finding  of  fact  was  intended  to  be  a  justification 
of  the  order.  Whether  the  order  is  obligatory  upon  the 
administrator  is  a  question  in  which  the  defendant  has 
not,  in  this  proceeding,  any  legal  interest.  It  follows 
from  the  conclusions  announced  that  the  appeal  was 
improperly  taken. 

The  case  is  dismissed. 


B.  P.  PiEABT,  Administrator,  Appellee,  v.  Chioaoo, 
Rook  Island  &  Pacific  Railway  Company, 

Appellant. 

1.  Praotiod :  motionb  for  judgment  and  fob  new  trial  :  tdh 
FOR  FIUNO.  Within  the  time  allowed^  by  law,  or  that  may 
be  stipulated  between  the  parties,  a  x^arty  to  %  cause  may  file  a 
motion  for  judgment,  notwithstanding  the  verdict,  and  ;^lso  a 
motion  for  a  new  trial ;  if  the  former  is  overruled,  ihe  motion  for 
a  new  trial  may  be  insisted  upon,  and,  if  both  motions  are  over- 
ruled, the  moving  party  is  entitled  upon  appeal  to  a  hearing  upon 
both. 

2,  Negligence:  personal  injttry:  oontributory  NEOLiaENOE: 
instructions  TO  JURY.  A  person  seeking  to  recover  for  an  injury 
sustained  through  the  alleged  negligence  of  another  will  not  be 
^excused  for  his  own  negligent  act  contributing  thereto,  although 
he  h8d  good  ground  for  believing,  as  a  reasonably  prudent  man, 
and  did  believe,  that  such  act  was  not  imprudent. 

8.      :  MASTER  AND  SERVANT  :  SAFETY  OF  APPLIANCES  :  OOMPLAINT 

BY  EKPLOYB.  The  plaintiff's  intestate  was  employed  as  a  switch- 
man in  the  defendant's  yards.  Until  within  a  week  of  the  time 
that  the  deceased  was  injured  the  defendant  had  furnished  for 
the  switching  done  in  its  yards  a  road-engine  with  run-boards 
bolted  to  the  base  of  the  pilot,  upon  which  the  switchman  might 
step  and  stand  when  the  engine  was  in  motion,  and  from  which 
to  make  couplings  when  necessary.  This  engine  becoming  out  of 
repair,  it  was  sent  away  for  repairs,  and  another  road-engine  with- 
'  out  run-boards  was  furnished.  To  the  use  of  this  engine  without 
'  run-boards  the  deceased  objected  to  the  yard-master,  who  had  no 
authority  to  supply  the  run-boards,  but  whose  duty  it  was  to  com- 
municate the  objection  to  the  train-master.  This  was  not  done, 
however,  and  upon  the  assurance  of  the  yard-master  that  the 
engine  would  only  be  there  a  few  days,  and  that  if  the  old  engine 
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was  not  repaired  soon  he  would  have  a  new  one,  the  deceased^ 
continued  in  his  employment.  Held,  that  any  acts  or  expressions 
/by  which  the  deceased  gave  the  proper  agent  of  the  defendant  to 
understand  that  he  was  unwilling  to  continue  in  the  employmenti 
without  run-boards  on  the  engine  was  a  sufficient  complaint; 
that  the  complaint  was  properly  made  to  the  yard-master,  and 
that  the  court  properly  left  it  to  the  jury  to  determine,  whether 
the  defendant  was  negligent  in  not  providing  an  engine  with  run- 
iboards,  whether  the  deceased  made  a  sufficient  complaint  thereof, 
and  whether  he  was  induced  to  continue  in  the  employment  by 
the  assurances  of  the  defendant  that  a  proper  engine  would  be 
furnished. 


4.      :     <X)NTBIBT7T0RT    NEQUOENCE:     AC3T8     IN     AYOIDANCB     OF 

anotheb's  NEGLiasNCB.  The  deceased  was  injured  through  an 
engine  passing  over  him  while  in  the  act  of  detaching  a  car  from 
the  engine  while  in  motion ;  and  there  being  evidence  tending  to 
show  that  the  engine  and  car  were  moved  at  the  signal  of  the 
deceased,  and  that  they  could  have  been  detached  either  before  ot 
after  being  moved,  with  less  peril  than  while  in  motion,  held,  that 
the  instructions  given  to  the  jury  upon  the  question  whether  the 
deceased  was  negligent  in  the  act  of  uncoupling  were  not  suffi- 
ciently specific,  and  that  instructions  asked  by  the  defendant 
directing  their  inquiry  to  the  presence  or  absence  of  an  opnprtu- 
nity  to  perform  that  act  at  another  time  or  in  a  differe&t  uianner 
with  less  danger,  ouglifc  to  have  been  given. 

5.     :   :   VERDICT.     A  special  finding  of   the   jury,  that 

the  deceased  knew  of  the  absence  of  run-boards,  that  the  danger 
was  unusual,  and  that  he  exposed  himself  to  it,  held,  not  in  con- 
flict with  a  general  verdict  in  favor  of  his  estate,  in  the  absence 
of  any  finding  that  there  was  not  a  promise  by  the  defendant  to 
the  deceased  to  supply  a  proper  engine. 

Appeal  from  Cass  District  Court. — ^Hon.  H.  E. 

Deemeb,  Judge. 

Wednesday,  February  4,  1891. 

Action  to  recover  damages  because  of  alleged  neg- 
ligence of  the  defendant '  s  agents  and  employes,  causing 
the  death  of  plaintiff's  intestate  without  fault  or  negli- 
gence on  the  part  of  the  deceased.  The  answer  was  a 
general  denial.  There  was  a  trial  by  jury,  a  return 
of  special  findings,  and  a  general  verdict  for  the 
plaintiff  for  eighty-eight  hundred  dollars.  The  defend- 
ant's   motion   for   judgment   on  the   special   verdict, 


150  PiEART  V.  C,  R.  L  &  p.  Ry.  Co.      [82  Iowa 

and  also  its  motion  for  a  new  trial,  were  overruled. 
The  defendant  appeals.  Other  facts  necessary  to  be 
considered  appear  in  the  opinion. — Reversed. 

T.  8.  Wright^  Cummins  &  Wright  and  R.  O. 
Phelps^  for  appellants :  The  question  was,  was  the 
decease  in  the  exercise  of  proper  care  ?  The  jury  were 
told  they  could  find  he  was  in  the  exercise  of  proper 
care,  if  he  believed  he  was  in  the  exercise  of  proper 
care.  This  was  manifest  error.  Muldovmey  v.  Mail- 
road^  36  Iowa,  462 ;  Deeds  v.  Railroad^  74  Iowa,  154. 
The  continuance  of  the  deceased  in  the  employ  of  the 
defendant,  after  knowledge  of  the  defect  in  the  engine, 
imposed  upon  plaintiff  the  burden  of  proving  that 
deceased  objected  and  was  promised  an  amendment. 
Coats  V.  Railroad,  62  Iowa,  486.  The  employe  assumes 
the  risk,  as  increased  by  the  defect,  unless  the  master 
expressly  or  impliedly  promises  to  remedy  the  defect, 
Indianapolis  &  St.  L.  Ry.  Co.  v.  Watson,  14  N.  E. 
Rep.  721 ;  Clarke  v.  Holmes,  7  Hurl  &  N.  937 ;  Smith  v. 
Dowell,  3  P.  &  F.  238:  Whart.  Neg.,  sec.  221;  Wilson 
V.  Railroad,  31  Am.  &  Eng.  R.  R.  Cases,  244.  Between 
the  time  of  the  alleged  promise  and  the  accident,  there 
was  no  time  to  make  any  repair,  and  the  defect  and 
danger  being  evident,  deceased  could  not  have  relied 
upon  the  promise.  Stephenson  v.  Duncan,  41  N.  W. 
Rep.  ( Wis.)  337.  The  conversation  relied  on  contains 
no  such  request  to  remain ;  nor  order  to  go  on  with  the 
work.  An  order  would  not  excuse  the  deceased. 
Mayes  v.  Railroad,  63  Iowa,  662 ;  P.  (7.  <fe  St.  L.  Ry. 
Co.  V.  Adams,  105  Ind.  161 ;  Olson  v.  McMullen,  34 
Minn.  94 ;  Galveston  Ry.  Co.  v.  Tempe,  11  Am.  &  Eng. 
R.  R.  Cases,  201 ;  Texas  Pac.  Ry.  Co.  v.  Bradford,  66 
Tex.  732 ;  Moulton  v.  Cage,  138  Mass.  390 ;  Hathaway  v. 
Railroad,  51  Mich.  253 ;  English  v.  Railroad,  24  Fed. 
Rep.  906 ;  Toullv.  Railroad,  66  Iowa,  346.  There  waa 
no  competent  evidence  of  a  promise  that  would  relieve 
deceased  of  the  doctr:ne  of  waiver.  There  must  be  a 
promise.  A  mere  complaint  is  not  enough.  The  prom- 
ise must  be  authoritative.    Richardson  v.  Cooper,  88 
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m.  270,  274 ;  Stroble  v.  Railroad,  70  Iowa,  565 ;  BusJi- 
neU  V.  Railroad^  29  N.   W.   Rep.  753;    Baldwin  t?. 
Railroad,  29  N.   W.   Rep.  5;    Little  Rock   Ry,  Co. 
n.  Miles,  13  Am.  &  Eng.  R.  R.  Cases,  10 ;   Wakefield  v. 
Railroad,  117  Mass.  644 ;  dtp  of  LaFayette  7).  James, 
92  Ind.  240 ;  Tucker  v.  Railroad,  54  Mo.  177 ;  Brown  v. 
Railroad,  67  Mo.  412 ;  Mayberry  v.  Railroad,  76  Mo. 
492 ;  Marquette  Ry.  Co.  v.  Taft,  28  Mich.  289 ;  Toledo 
Ry.  Co.  V.  Rodriguer,  47111.  188;  Union' Pac.  Ry.  Co, 
f.  Springsteen,  21  Pac.  Rep.  774;  Oildersleeve  v.  Rail- 
road, 33  Mich.  133 ;   Volkman  v.  Railroad,  85  Ar/.  & 
Eng.  R.  R.  Cases,  204.     If  deceased  could  have  ar/ided 
the  risk  by  uncoupling  before  they  started  or  after  they 
stopped,  there  can  be  no  recovery  in  this  action.     It 
wjs  the  duty  of  the  deceased  to  have  adopted  the  safer 
course,  and,  not  having  done  so,  there  can  be  no  recov- 
ery in  this  action.    Lane  v.  Railroad,  69  lowa^  443; 
Wilson  V.  Railroad,  supra ;  N.   Y. ,  L.  E.  &  W.  Ry. 
Co.  V.  Lyons,  13  Atl.  Rep.  205  -,  C.  <&  N.    W.  Ry.  Co. 
V.  Donahoe,  75  111.  106;  Foster  v.   Railroad,  84  111. 
164;  Riley  v.  Railroad,  27  W.  Va.  145.     To  handle 
cars  or  machinery  that  are  temporarily  out  of  repair,  is 
a  hazard  to  which  an  employe  may  be  subjected  at  any 
time.    The  existence  of  such  peril  while  such  car  is  at 
the  place  of  repair  implies  no  negligence  upon  the  part 
of  the  company.    Fraker  v.  St.  P.,  M.  &  N.  Co.,  15 
Am.  &  Eng.  R.  R.  Cases,  236 ;   Yeaton  v.  Railroad,  15 
A.m.  &  Eng.  R.  R.  Cases,  253.    The  verdict  is  out  of 
all  proportion  to  the  money  value  of  the  man's  life. 
Rose  V.  Railroad,  39  Iowa,   246;    Collins  v.  City  of 
Council  BhifTs,   35  Town,  432.     The  ])osition   t^inf  we 
have  no  standing  in  this  court  npon  our  motion  for 
new  trial,   because  by  our  motion  for  judgment  non 
obstante  we  have  waived  it,  is  illogical.    There  is  no 
inconsistency   between    the    two    motions.    Baird  v. 
Railroad,  55  Iowa,  121 ;  Baird  v.  Railroad,  61  Iowa, 
369 ;   Williams  v.  Frick,  71  Iowa,  362.    A  motion  for 
new  trial  is  not  necessary  in  order  to  review  any  judg- 
ment or  order  of  the  court  below.     Code,  sec.  3169 ; 
Beems  v.  Railroad^  68  Iowa,  150 ;   Coffin  v.  City^  26 
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Iowa,  516 ;  Presnall  v.  Herbert^  34  Iowa,  639 ;  Brown  ^. 
jRose^  66  lowa^  734. 

L.  L. '  De  Lano  and  F.  B.  Huckstep^  for  appellee : 
The  defendant  did  not  have  the  right  to  insist  upon 
its  motion  for  a  new  trial  after  electing  to  stand  upon  its 
motion  for  a  judgment  upon  the  special  verdict.  Nixon 
v.  Downey  &  Wolverton^  49  Iowa,  166.  The  deceased 
was  not  necessarily  guilty  of  negligence  because  he  did 
not  avoid  a  known  danger.  Perigo  v.  Railroad^  65 
Iowa,  326 ;  Lansing  v.  Railroad^  49  N.  Y.  521 ;  Belair 
V.  RaUroady  43  Iowa,  662 ;  Crutchfield  v.  Railroad^  78 
N.  C.  300;  Colorado  Ry.  Co.  v.  Ogden,  3  Colo.  499; 
Snow  t.  Railroad^  8  Allen,  441 ;  Patterson  v.  Rail- 
roadj  76  Pa.  St.  389 ;  Oreen  v.  Railroad^  31  Minn.  248. 
Knowledge  of  a  defect,  without  complaint  or  promise  to 
repair,  does  not  deprive  the  servant  of  his  right  of 
action  unless  a  man  of  common  prudence  would  not  use 
it  because  immediate  injury  would  be  threatened  by  its 
use.  Huhn  t).  Railroad^  4  S.  W.  Rep.  937 ;  Hawley  %. 
Railroad,  82  N.  Y.  370;  East  Tenn.,  V.  &  O.  Ry.  Co. 
7).  Duffield,  47  Am.  Rep.  319 ;  Flynn  v.  Railroad,  98  Mo. 
196.  The  tenth  instruction  which  is  complained  of  is  in 
nowise  similar  to  the  one  given  in  Muldowney  ^.  Rail- 
road, 36  Iowa,  462.  Nor  does  this  instruction  proceed 
upon  the  theory  of  the  lower  court  in  Deeds  v. 
Railroad,  74  Iowa,  154.  Here  the  jury  was  told  that 
the  belief  of  the  decedent  and  his  acts  induced  thereby 
must  be  either  prudent  or  imprudent,  accordingly  as  a 
reasonably  prudent  man  would  have  believed  and  acted 
under  like  circumstances.  The  rule  is,  that  if  the 
deceased  could  reasonably  expect  to  use  the  engine  with 
care  and  diligence  without  sustaining  injury  he  could 
rely  upon  the  promise  of  repair.  Conroy  v.  Iron  Works, 
62  Mo.  35.  The  law  does  not  require  an  absolute 
promise  to  repair  the  defect.  The  defendant  would  be 
liable  if  it  had  induced  the  deceased  to  believe  that 
it  was  the  intention  to  remedy  the  defect.  The  assump- 
tion of  the  risk  only  follows  as  a  result  of  the  ser- 
vant's remaining  after  knowledge  of  the  defect  where 


Jan.  1891  ]      Pieaet  v,  C,  R.  I.  &  P.  Ry.  Co.  159 


he  continues  without  objection,  protest  or  complaint  on 
his  part ;  and  there  is  no  waiver  if  he  has  given  notice 
that  the  defect  exists,  and  that  he  desires  its  removaL 
Thorpe  v.  Railroad,  2  S.  W.  Rep.  3 ;  Snow  v.  Hailroad, 
90  Mass.  44 ;  Conroy  v.  Iron  Works,  62  Mo.  35 ;  SioiLX 
City  <fe  P.  Ry.  Co.  v.  Mnlayson,  20  N.  W.  Rep.  860 ; 
Keegarh  v.  Railroad,  8  N.  Y.  175 ;  Patterson  v.  Rail- 
road, 76  Pa.  St.  389  ;  Colorado  Ry.  Co.  v.  Ogden,  3  Colo. 
499 ;  Ford  v.  Railroad,  110  Mass.  240.  A  promise  to 
repair  is  not  necessary  if  protest  has  been  made  in  such 
a  way  as  to  induce  confidence  that  the  defect  would  be 
remedied.  Wharton  on  Neg.,  sec.  221;  Shearman  & 
Redfield  on  Neg.,  sec.  96 ;  Kroy  v.  Railroad,  32  Iowa, 
857 ;  Oreenleaf  v.  Railroad,  33  Iowa,  52 ;  Perigo  v: 
Railroad,  55  Iowa,  326 ;  Oreen  v.  Railroad,  31  Minn. 
248 ;  2  Thompson  on  Neg.,  sec.  16,  p.  1009.  An  implied 
promise  to  remedy  the  defect  is  sufficient.  Ind.  <fe  St. 
L.  Ry.  Co.  V.  Watson,  14  N.  E,  Rep.  725.  It  was 
the  duty  of  the  defendant  to  provide  safe  machinery  in 
the  first  instance,  and  keep  it  in  good  repair.  Flike  v. 
Railroad,  53  N.  Y.  549 ;  Corcoran  v.  HolbrooTc,  59  N. 
517 ;  2  Thompson  on  Neg.,  sec.  11,  p.  983;  Coombs  v. 
Cordage  Co.,  102  Mass.  572.  The  defendant  was  negli- 
gent in  not  supplying  an  engine  with  foot-boards. 
Frazier  v.  Railroad,  38  Pa.  St.  104  ;  Railroad  v.  Bar- 
ber, 5  Ohi6  St.  541 ;  2  Thompson  on  Neg.,  sec.  2,  p.  970; 
sec.  12,  p.  992.  Having  failed  in  the  first  instance  to 
furnish  a  reasonably  safe  appliance,  it  was  not  entitled 
to  notice  of  the  defect,  as  it  had  equal  notice  with  the 
deceased.  Lawson's  Rem.  &  Prac.,  sec.  313;  Wood's 
Mas.  &  Serv.,  sec.  326;  Ind.  &  St.  L.  Rij.  Co.  v.  Estes, 
96  m.  '470 ;  Hullehan  v.  Railroad,  32  N.  W.  Rep.  529 ; 
Kongcr  v.  Railroad,  11  N.  E.  Rep.  957.  Notice  to 
one  whose  duty  it  is  to  report  to  another,  who  is  charged 
with  the  duty  of  making  repair,  is  notice  to  the 
company.  Brabbits  v.  Railroad,  38  Wis.  289  ;  Hanni- 
bal &  St.  J.  Ry.  Co.  V.  Fox,  3  Pac.  Rep.  320.  Cain's 
negligence  in  failing  to  report  the  defective  condition 
of  the  engine  is  the  negligence  of  the  defendant,  and 
the  defendant  is  liable  to  the  servant  under  Cain  Ic, 
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injured  because  of  such  n^ligence.  Little  Miami  My. 
Co.  V.  Stevens,  20  Ohio  St.  416  \  O.  C.  &  O.  My.  Co.  v. 
Eeary,  3  Ohio  St.  201;  2  Thompson  on  Neg.,  sec.  10, 
p.  981 ;  Cayzar  v.  Taylor,  76  Mass.  274 ;  Booth  v. 
Mailroady  73  N.  T.  38.  Cain  was  not  the  fellow-servant 
of  the  decedent,  but  was  a  vice-principal.  Louisville 
My.  Co.  V.  Bowler,  9  Heisk.  866 ;  Grizzle  v.  Frost,  3 
Post.  &  P.  622 ;  Bowling  v.  Allen,  41  Am.  Rep.  298 ; 
Mailroad  v.  Moss,  5  Sup.  Ct.  Rep.  184;  Palmer  v. 
Mailroad,  13  Pac.  Rep.  26  ;  Mason  v.  *  Machine  Works, 
28  Fed.  Rep.  228 ;  Wabash  &  St.  L.  My.  Co.  v.  Hawk, 
12  N.  E.  Rep.  263;  Chicago  &  St.  P.  My.  Co.  v. 
Lundstrum,  20  N.  W.  Rep.  198 ;  Theleman  v.  Moeller, 
34  N.  W.  Rep.  766 ;  Braun  v.  Mailroad,  63  Iowa,  695  ; 
Meddon  v.  Mailroad,  16  Pac.  Rep.  262 ;  East  Tenn.,  V. 

6  O.  My.  Co.  V.  DeArmond,  6  S.  W.  Rep.  600 ;  Tahler 
V.  Mailroad,  6  S.  W.  Rep.  810 ;  Forians  v.  Mailroad,  4 
S.  E.  Rep.  339  ;  C.  &  A.  My.  Co.  v.  May,  16  Am.  &  Eng. 
R.  R.  Cases,  320 ;  Oilmore  v.  Mailroad,  16  Am.  &  Eng. 
R.  R.  Cases,  304 ;  King  v.  Mailroad,  14  Fed.  Rep.  277 ; 
Hough  V.  Mailroad,  100  U.  S.  313  ;  Mailroad  v.  Fort,  17 
Wall.  567 ;  Dillon  v.  Mailroad,  3  Dill.  319 ;  Ford  v.  Mail- 
road, 110  Mass.  241 ;  Gibson  v.  Mailroad,  46  Mo.  163.  If 
notice  to  Cain  was  notice  to  the  company,  a  promise  to 
repair  was  a  promise  by  the  company,  under  the  doctrine 
announced  in  Parody  v.  Mailroad,  16  Fed.  Rep.  205 ; 
Herbert  v.  Mailroad,  13  N.  W.  Rep,  349 ;  Macy  v. 
Mailroad,  28  N.  W.  Rep.  249 ;  Tierney  v.  Mailroad,  23 
N.  W.  Rep.  229 ;  Kelley  v.  Tel  Co.,  26  N.  W.  Rep. 
706 ;  Fay  v.  Mailroad,  16  N.  W.  Rep.  241 ;  Thompson 
V.  Drymala,  1  N.  W.  Rep.  256 ;  St.  L.  &  St.  F.  My.  Co. 
V.    Weaver,   11  Pac.   Rep.  408;  Bowers  v.  Mailroad, 

7  Pac.  Rep.  261 ;  Cunningham  v.  Mailroad,  7  Pac. 
Rep.  796 ;  McLeod  v.  Ginther,  8  Am.  &  Eng.  R.  R. 
Cases,  162 ;  Smith  v.  Mailroad,  17  Am.  &  Eng.  R.  R. 
Cases,  661  \  C.  &  N.  W.  My  Co.  v.  Bayfield,  37  Mich. 
206 ;  U.  P.  My.  Co.  v.  Fort,  17  WaU.  663 ;  Mailroad 
V.  Lavalley,  36  Ohio  St.  221.  If  the  appliances  became 
defective  and  out  of  repair,  and  the  deceased  made 
complaint,  and  he  was  persuaded  to  remain  in  the  service 
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by  promises  of  repair,  he  did  not  assume  the  risks  inci- 
dent to  such  defective  appliances  unless  he  remained  an 
unreasonable  length  of  time  after  the  promise  to  repair 
had  been  made.  Lyherg  v.  Railroad^  38  N.  W.  Rep. 
632  ;  Mfg.  Co.  v.  Morrusey,  40  Ohio  St.  148 ;  A.,  T.  & 
S.  F.  Ry.  Co.  V.  Sadler  J  16  Pac.  Rep.  46 ;  Lanning  v. 
Railroad,  49  N.  Y.  521 ;  Belair  v.  Railroad,  43  Iowa, 
662;  2  Thompson  on  Neg.,  pp.  953,  980,  985,  1001. 

Given,  J. — The  following  statement  of  the  facts, 
with  such  as  are  hereinafter  mentioned,  will  be  suffi- 
cient to  an  understanding  of  the  questions  discussed. 
They  appear  without  question  except  in  two  or  three 
respects  which  will  be  mentioned.  The  plaintiff's 
intestate,  Frank  Pieart,  aged  twenty-two,  had  been  in 
the  employ  of  the  defendant  as  a  switchman  at  its 
yards  in  Atlantic  for  about  one  year  before  his  death, 
at  a  salary  of  forty  dollars  per  month,  and  for  several 
years  prior  thereto  in  other  capacities.  As  such  switch- 
man it  was  his  duty  to  assist  in  placing  cars  into  trains 
ready  to  be  taken  out  on  the  road,  and  in  moving  cars 
from  place  to  place  in  the  yard,  as  might  be  necessary. 
For  this  work  an  engine  in  charge  of  an  engineer  and 
fireman,  with  two  switchmen,  the  four  constituting  the 
crew,  was  provided.  This  work  was  perfonned  under 
the  orders  of  Prank  Cain,  as  yard-master,  who  gave 
directions  as  to  what  cars  were  to  be  moved,  and  where 
to,  but  did  not  direct  as  to  the  immediate  details  of 
their  movement.  It  was  the  duty  of  the  deceased,  as 
switchman,  to  couple  and  uncouple  cars  to  and  from 
each  other,  and  the  engine,  when  necessary  in  switch- 
ing, and  to  give  signals  to  the  engineer  when  to  move 
and  to  stop  the  engine,  which  signals  it  was  the  duty 
of  the  engineer  to  obey.  Up  to  within  one  week  prior 
to  February  20,  1886,  defendant  had  furnished,  for  that 
work,  a  road  engine,  number  198,  with  run-boards  bolted 
to  the  base .  of  the  pilot  or  cow-catcher,  the  purpose  of 
which  was  that  the  switchmen  might  step  and  stand 
thereon  when  the  engine  was  in  mo#ion,  and  thereby  be 
carried  from  point  to  point,  and  from  which  to  make 
couplings  when  necessary.    This  engine  became  out  of 
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repair.  The  run-boards  were  detached  by  deceased  and 
his  fellow-switchman  Adams,  and  the  engine  was  sent 
away  for  repairs.  Another  road-engine  was  furnished 
for  use  in  its  place.  This  engine  had  no  run-boards, 
and  the  space  between  the  bars  of  the  pilot  had  been 
filled  in  with  strips  of  timber  for  winter  use,  as  is  cus- 
tomary,* for  the  purpose  of  preventing  snow  from  pass- 
ing between  the  bars.  On  February  20,  1886,  the 
deceased,  with  the  others  of  the  crew,  was  engaged  in 
switching  cars.  A  car  was  attached  in  front  of  the 
engine,  and  standing  still  on  the  track.  The  movement 
to  be  made  was  to  move  the  engine  forward,  so  as  to 
shove  the  car  in  onto  a  sidetrack,  where  it  was  to 
remain,  far  enough  to  clear  for  the  passage  of  cars  on 
the  parallel  track.  The  deceased  signaled  the  engineer 
to  move  the  engine  forward,  and,  after  it  was  in  motion, 
stepped  between  the  car  and  engine  to  draw  the  pin 
that  coupled  them  together,  and  while  attempting  to  do 
so,  because  of  the  presence  of  snow  and  ice  on  the 
ground,  he  slipped  and  fell  and  was  nm  over  by  the 
moving  engine,  and  so  injured  that  he  soon  after  died. 
As  to  these  facts  there  is  no  conflict.  When  the  change 
of  engines  was  made,  and  again  on  the  morning  of  the 
day  on  which  the  deceased  was  injured,  and  shortly 
before  his  injury,  he  had  conversation  with  the  yard- 
master  Cain  about  using  the  engine  without  run-boards. 
There  is  a  contention  as  to  these  conversations  which 
will  be  hereafter  noticed,  and  also  a  contention  as  to 
whether  the  deceased  had  been  informed  of  a  certain 
rule  published  by  the  defendant  on  its  time-card,  and 
introduced  in  evidence. 

I.    After  the  verdict  it  was  stipulated  that  appel- 
lants have  five  days  in  which  to  file  a  motion  for  judg- 
,.  P..cr,o.:         mentinarrestof  jaclgment,andfornewtrial. 
iS?iySien?and     which  motious  wcre  filed  within  that  time, 
time"  to/*^^'     On  the  day  of  the  hearing  the  appellee 
*^*°'-  moved  to  strike  the  motion  for  new  trial 

because  the  defendant  had  filed  the  motion  for  judg- 
ment, and  insisted  thereon.  The  judgment  entry  shows 
that  the  cause  came  on  for  hearing  on  these  motions, 
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and  by  agreement  they  were  all  fully  submitted  and 
taken  under  advisement,  and  afterwards  the  defendant's 
motions  were  overruled.  The  appellee  insists  that  the 
appellant  has  no  standing  in  this  court  upon  its  motion 
for  new  trial ;  that,  by  insisting  on  the  motion  for  judg- 
ment, the  motion  for  new  trial  was  waived,  which 
waiver  was  equivalent  to  withdrawing  it  from  the  files ; 
and  that,  at  the  time  of  the  submission,  it  was  too  late 
to  file  a  motion  for  new  trial.  Nixon  tJ.  Downey^  49 
Iowa,  166,  is  relied  upon.  Much  that  is  said  in  that 
x»U9e  is  clearly  inapplicable  to  the  facts  of  this.  In  that 
case  defendant  moved  for  judgment  on  the  special  find- 
ings, and  also  filed  a  motion  for  new  trial,  "to  be  ruled 
on  in  case  the  motion  for  judgment  on  the  special  find- 
ings should  be  overruled."  The  defendant's  motion 
for  judgment  was  sustained,  and  the  pilaintiflf  appealed. 
The  ruling  of  the  court  in  sustaining  the  defendant's 
motion  and  rendering  judgment  in  his  favor  on  the 
special  findings  was  reversed,  and  the  question  arose 
whether  the  case  should  be  remanded  for  a  ruling  upon 
the  motion  for  a  new  trial,  or  for  judgment  in  favor 
of  plaintiff  on  the  general  verdict.  In  this  case  no 
question  can  arise  as  to  how  it  may  be  remanded.  The 
defendant's  motions  were  filed  within  the  time  agreed 
ux>on,  and  both  were  considered  and  overruled.  It  is 
not  questioned  but  that  a  party  may  follow  a  motion 
for  judgment  on  special  findings  with  amotion  in  arrest, 
and  for  new  trial,  if  the  former  is  overruled ;  nor,  indeed, 
is  it  questioned  but  that  he  may  file  both  motions  at 
the  same  time,  the  one  for  new  trial  to  be  considered  if 
the  former  is  overruled.  The  contention  is  that  pend- 
ing the  former  the  latter  stands  as  waived  as  though  it 
were  not  on  file,  and,  if  the  former  motion  is  not  ruled 
upon  within  the  time  allowed  for  filing  a  motion  for 
new  trial,  it  cannot  thereafter  be  filed.  To  so  hold 
would  deny  to  a  party  the  right  to  move  for  a  new  trial 
when  the  business  of  the  court  prevented  ruling  upon 
his  motion  for  judgment  within  the  time  fixed  for  filing 
such  motions.  Certainly  it  is  not  the  Resign  of  the  law 
to  deprive  a  party  of  a  right  to  a  hesrring  upon  both 
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motions.    It  would  seem  to  be  a  sufficient  answer  to 
appellee's  contention  that  these  motions  were  filed  and 
submitted  under  stipulations  that  prevented  a  ruling 
upon  the  fonner  within  the  time  allowed  by  statute  for 
the  filing  of   the  latter.    To   determine  when    either 
motion  becomes  a  waiver  of  the  other,  we  must  look  to 
the  facts.    In  Nixon  v.  Downey^  supra^  the  motion  for 
new  trial   was    waived,    because   the    defendant   had 
obtained  a  favorable  ruling  upon  his  motion  for  judg- 
ment, and,  therefore,  did  not  and  could  not  press  his 
motion  for  new  trial ;  he  thereby  put  it  out  of  the  power 
of  the  court  to  rule  upon  that  motion.    In  Williams  v. 
Fricky  71  Iowa,  862,  the  defendant  moved  for  judgment 
on  the  special  findings,   which  motion  was  overruled, 
and  he  then  moved  for  new  trial,  which  was  sustained. 
"The  error  assigned  and  relied  on  is  that  the  court 
erred  in  overruling  the  first  motion.    Conceding  this 
we  think  the  defendant  waived  the  error  by  moving  to 
set  aside  the  general  verdict,  asking  a  new  trial,  and 
obtaining  it."     We  are  of  the  opinion  that^  within  the 
time  allowed,  a  party  may  file  his  motion  for  judgment 
and  also  his  motion  for  a  new  trial,  to  be  ruled  upon  in 
case  the  former   is  overruled.    In   such   case,  if   the 
motion  for  judgment  is  sustained,  that  is  a  waiver  of 
the  motion  for  new  trial ;  but,  if  the  motion  for  judg- 
ment is  overruled,  the  motion  for  new   trial   may  be 
insisted  upon,   and,  if  sustained,  that  is  a  waiver  of 
any  errors  in  overruling  the  motion  for  judgment ;  but, 
if  both  motions  are  overruled,  the  moving  party  has  a 
right  to  be  heard  as  to  both,  on  appeal. 

II.    In  an  instruction  with  respect  to  the  duty  of 

the  deceased  as  to  care  in  detaching  the  car  and  engine 

s.  nboliowcb:      and  following  what  is  conceded  to  be  a  cor- 

tyterJ^^nV    ^       statement  of  the  law,  the  instruction 

&oiioii.to    continues:     " But,  on  the  contrary,  if  you 

Jury.  find  that  the  deceased  did  not  believe  it  was 

imprudent  for  him  to  do  uncoupling  in  the  manner  that 

he  did,  and  had  good  ground,  as  a  reasonably  prudent 

man,   for  believing  that  h^  could  do  the  uncoupling 

without  injury  to  himself,  then  the  deceased  would  not 
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necessarily  be  precluded,  under  such  circumstances." 
The  contention  as  to  this  part  of  the  instruction  is  fully 
answered  in  Muldovmey  7).  Railroad,  36  Iowa,  462, 
wherein  a  similar  instruction  was  held  to  be  erroneous. 
We  discover  no  distinction  between  the  cases  as  to  this 
point,  and,  following  that,  must  hold  that  it  was  error 
to  give  the  part  of  the  instruction  quoted  above. 

III.  Of  the  several  charges  of  negligence  made 
against  the  defendant,  the  only  one  submitted  to  the 

3^ .  joaMet      V^  ^^  ^^  charge  that  defendant  was  neg- 

Stnf  of"**'  ligent  in  furnishing  an  engine  to  do  the 
S?wptri^'  switching  in  that  yard,  which  was  not  pro- 
by  employe.  yided  with  a  foot  or  run-board  around  the 
pilot.  It  is  not  questioned  but  that  the  deceased  knew 
that  there  was  no  such  board  on  that  engine,  but  the 
plaintiff  claims  that  the  deceased  protested  against 
using  the  engine  without  such  board,  and  that  the 
agent  of  the  defendant  promised  that  that  engine  should 
soon  be  removed,  and  that  the  deceased  would  not  be 
required  to  work  but  a  short  time  with  it,  and,  by 
promises  and  assurances  given,  induced  him  to  continue 
in  his  position  as  switchman.  The  appellant  contends 
that  there  is  no  evidence  of  such  promise,  and  that  the 
court  erred  in  submitting  that  inquiry  to  the  jury. 
Numerous  authorities  are  cited  to  show  that  there  must 
have  been  an  express  or  implied  promise,  and,  upon 
the  other  hand,  that  a  mere  assurance  upon  which  the 
employe  relied  is  suflBcient.  If,  upon  objection  to  the 
employer  or  one  authorized  to  act  for  him,  the  employe 
is  given  to  understand  that  the  defect  will  be  remedied, 
he  has  a  right  to  act  upon  that  assurance. 

This  brings  us  to  inquire  whether  complaint  was 
made  to  one  having  authority  in  such  matters.  The 
two  conversations  relied  upon  were  with  Cain,  the  yard- 
master,  under  whose  orders  the  deceased  performed  his 
duties  asL  switchman.  It  appears  that  the  yard-master 
had  no  authority  to  direct  repairs  on  the  engine,  but,  if 
an  engine  was  furnished  him  lacking  some  appliances 
necessary  for  switching,  it  was  his  duty  to  report  to  the 
trainmafiter,  who  would  determine  the  advisability  of 
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famishing  whatever  was  required.  We  think  under 
this  showing  the  yard-master  was  the  proper  i)er8on 
to  whom  deceased  should  complain.  This  case  differs 
from  BushTiell  v.  RaUroad^  69  Iowa,  620,  cited  by  coun- 
sel. The  question  there  was  as  to  the  right  of  the  agent 
to  make  a  certain  contract,  and  it  was  held  that  he  must 
have  been  expressly  so  authorized.  The  defendant's 
business  is  transacted  by  many  officers,  agents  and 
servants  of  different  grades.  It  being  the  duty  of  the 
yard-master  to  report  such  complaints  to  another,  the 
complaint  was  properly  made  to  him,  though  he  may 
not  have  had  authority  to  remedy  the  difficulty  com- 
plained of. 

The  testimony  relied  upon  as  showing  a  protest  by, 
and  a  promise  or  assurance  to,  the  deceased  is,  in  sub- 
stance, as  follows:  At  the  time  the  engines  were 
changed,  the  deceased  raised  objection  to  working  with 
the  engine  without  foot-boards  on  Shields,  the  engi- 
neer, said:  ''The  engine  would  not  bt?  th^re  over  one 
week,  and  he  did  not  like  to  have  f  oot-board»  pnt  on 
his  engine  for  so  short  a  time ;  as  we  would  have  to  take 
some  of  the  boards  from  between  the  pilot  bars,  in 
order  to  put  the  boards  on,  and  would  also  have  to  bore 
holes  through  the  bpttom  of  the  pilot,  and  he  preferred 
not  to  have  that  done,  as  he  had  the  pilot  all  fixed  up 
for  winter."  "Cain  said  he  would  not  bother  to  put 
the  boards  on  at  that  time,  as  the  engine  would  only  be 
there  a  few  days,  and  he  would  not  bother  with  it." 
Switchman  Adams,  who  relates  this  conversation,  also 
states  that  he  and  the  deceased  had  taken  the  boards 
from  engine  198,  and  expected  to  put  them  on  208,  and 
did  not  do  so  because  of  the  objections  of  the  engineer, 
and  the  advice  of  Cain.  On  the  morning  of  the  day  on 
which  deceased  was  injured,  he  stated,  in  the  presence 
of  Cain,  that  somebody  had  told  him  that  the  repairs 
had  not  commenced  on  the  engine  taken  to  Stujut ;  that 
he  hated  to  work  around  that  engine  without  running- 
boards  ;  and  that  he  had  a  good  mind  to  put  one  on 
himself;  when  Cain  asked,  "How  would  you  do  it?" 
and  his  answer  was :     "I  would  spike  it  on  if  there  was 


Jan.  1891  ]    Pieart  v.  C,  R.  I.  &  P.  Ry.  Co.  161 


no  other  way  to  get  it."  ''Cain  rather  laughed,  and 
said  in  other  yards  they  did  not  have  running-boards  on 
engines,  or  that  he  had  worked  in  them  where  they  did 
not  have  running-boards ;  that  if  the  old  engine  was  not 
repaired  soon  he  would  have  a  new  one  or  a  permanent 
one  there."  This  last  conversation  occurred  one  week 
after  the  change  of  engines. 

In  contracting  employment  the  defendant  assumed 
to  exercise  ordinary  care  for  the  safety  of  the  deceased, 
and  he  assumed  all  the  ordinary  dangers  of  the  employ- 
ment. If  ordinary  care  required  that  the  defendant 
provide  an  engine  with  running-boards,  then  it  was 
negligence  not  to  do  so.  If  the  deceased  knew  there 
were  no  run-boards  on  the  engine,  and  continued  in  the 
employment  without  complaint,  or  if,  having  com- 
plained, he  continued  in  the  employment  without 
assurances  from  which  he  had  a  right  to  believe  that 
run-boards  would  be  furnished,  then  he  waived  the 
negligence,  and  assumed  the  risks  incident  to  the  work 
without  run-boards.  If,  upon  complaint,  he  was  given 
assurance  from  which  he  had  a  right  to  believe  that 
run-boards  would  be  furnished,  and  by  such  assurance 
was  induced  to  and  did  continue  in  the  service,  then  he 
did  not  waive  the  negligence,  and  the  defendant 
assumed  the  hazards  incident  to  the  absence  of  run- 
boards.  No  particular  form  of  words  is  required  to 
constitute  a  complaint  or  assurance.  If,  by  any  acts  or 
expressions,  the  deceased  gave  the  proper  agent  of  the 
defendant  to  know  that  he  was  unwilling  to  continue  in 
the  employment  without  running-boards  on  the  engine, 
that  was  a  sufficient  complaint ;  and,  if  by  any  acts  or 
expressions  the  agent  gave  the  deceased  reason  to 
believe  that  running-boards  would  be  furnished,  that 
was  a  sufficient  assurance  or  promise,  l^ere  was  clearly 
no  assurance  or  promise  in  these  conversations  that 
run-boards  would  be  furnished  so  long  as  the  engine 
then  in  use  should  remain  in  that  service,  but  the  con- 
versations did  tend  to  show  an  assun^nce  that  an  engine 
would  be  furnished  for  the  work  with  run-boards  at 
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some  time  in  the  future.  If  such  assurance  was  made, 
and  deceased  was  induced  thereby  to  continue  in  the 
employment,  then,  as  we  have  seen,  the  defendant 
assumed  the  risks  incident  to  the  performance  of  the 
work  without  running-boards  until  such  boards  should 
be  furnished.  The  foregoing  views  of  the  law  are  so 
uniformly  sustained  by  the  authorities  that  we  do  not 
deem  it  necessary  to  make  citations.  We  think  there 
was  no  error  in  submitting  the  inquiry  as  to  the  com- 
plaint and  promise  or  assurance  to  the  consideration  of 
the  jury,  nor  in  giving  or  refusing  instructions  with 
reference  thereto. 

IV.    The   defendant  complains    of  the   refusal  to 
give  the  following  instructions :     "If  you  believe  from 

^  .  contiib-     *^®  evidence  that,  in  view  of  the  condition 

SoS^:°a?w  ^*  *he  track,  and  the  absence  of  foot-boards 
of  am!?h*er^?  fr^m  the  pilot  of  the  engine,  there  was  a 
neguieence.       yjgjj-  ^   ^jj^  deceased   in  uncoupling   the 

engine  end  car  while  in  motion  that  he  could  have 
avoided  by  uncoupling  before  they  started  or  after  they 
stopped,  then  there  can  be  no  recovery  in  this  action." 
"If  you  believe  from  the  evidence  that  deceased  could 
have  uncoupled  the  engine  from  the  car  after  throwing 
the  switch  before  the  engine  and  car  started  west,  or 
could  have  uncoupled  them  after  they  had  gone  over 
the  switch  and  stopped,  and  that,  in  view  of  the  condi- 
tion of  the  track,  and  the  absence  of  a  foot-board  from 
the  pilot  of  the  engine,  this  course  was  safer  than  to 
attempt  to  uncouple  them  while  moving,  then,  under 
the  rule  introduced  in  evidence,  it  was  the  duty  of 
deceased  to  have  adopted  the  safer  course,  and,  not 
having  done  so,  there  can  be  no  recovery  in  this  action." 
One  of  the  ^important  issues  to  be  decided  by  the 
jury  was  whether  the  deceased  was  guilty  of  contribu- 
tory negligence  in  attempting  to  detach  the  engine  and 
car  when  and  as  he  did.  The  i)resence  or  absence  of 
opportunity  to  do  the  work  at  a  different  time  or  in  a 
different  way  with  greater  safety  was  an  important 
element  of  this  inquiry.  There  is  testimony  tending 
to  show  that  the  engine  and  car  were  moved  at  the 
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signal  of  the  deceased ;  that  they  could  have  been 
detached  either  before  or  after  being  moved,  with  at 
least  much  less  peril  than  while  in  motion.  All  facts 
immediately  attending  the  uncoupling  were  important 
to  be  considered  in  determining  this  question  of  con- 
tributory negligence.  It  is  contended  that  the  substance 
of  the  instructions  asked  is  fully  covered  by  those  given. 
The  instructions  given  direct  the  inquiry  to  the  act  of 
making  the  uncoupling,  but  do  not  refer  to  the  presence 
or  absence  of  opportunity  to  make  it  at  another  time  or 
in  a  different  manner  with  less  danger.  The  instruc- 
tion given  does  direct  the  jury  that  they  should  consider 
"all  other  facts  and  circumstances  throwing  light 
thereon ;' '  but  upon  so  important  an  inquiry  they  should 
have  been  more  specifically  directed,  especially  when 
instructions  to  that  effect  were  asked.  If  the  reference 
to  the  rule  introduced  in  evidence  is  a  reason  why  the 
last  instruction  asked  should  not  have  been  given,  still, 
we  think,  it  was  error  not  to  have  directed  the  jury  more 
definitely  in  respect  of  this  inquiry.  The  rule  being  in 
evidence,  and  it  being  for  the  jury  to  determine  whether 
it  had  come  to  the  knowledge  of  the  deceased,  we  think 
the  instruction  should  have  been  given  as  asked. 

V.    Exceptions  were  taken  to  other   instructions 
given  and  to  overruling  the  defendant's  motion  to  direct 

^ . .  a  verdict.     It  is  sufficient  to  say  of  these 

▼erdiot.  exceptions    that   they  rest  mainly   upon 

questions  already  considered,  and  need  not  be  discussed 
at  length.  The  instruction  with  respect  to  the  defend- 
ant's rule  24  is  in  accordance  with  the  correct  construc- 
tion of  that  rule.  It  certainly  was  not  intended  by  it 
to  withdraw  all  discretion  from  employes  in  the  dis- 
charge of  their  duties.  As  we  have  seen,  there  was 
evidx^nce  tending  to  show  an  assurance  to  deceased  that 
run-boards  would  be  famished,  and  such  evidence  as  to 
care  on  the  part  of  the  deceased  that  the  question  was 
properly  submitted  to  the  jury.  There  was  no  error  in 
overruling  defendant's  motion  to  direct  a  verdict.  The 
defendant  claims  that  the  special  findings  show  that 
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deceased  was  violating  the  rule  when  he  did  not  need 
to ;  that  he  knew  of  the  defect,  and  knew  the  danger 
was  unusual,  and  exposed  himself  thereto ;  and  that 
there  was  no  promise  to  repair  upon  which  he  ought  to 
have  relied,  and,  hence,  the  motion  for  judgment  thereon 
should  have  been  sustained.  The  jury  failed  to  find 
from  the  evidence  that  deceased  knew  of  the  rule.  If 
he  did  not  know  of  it,  then  he  was  not  bound  by  it,  and 
the  mere  fact  of  violating  it  would  not  entitle  the 
defendant  to  judgment.  That  the  deceased  knew  of  the 
absence  of  run-boards,  that  the  danger  was  unusual, 
and  that  he  exposed  himself  to  it,  is  not  necessarily  in 
conflict  with  the  general  verdict ;  for,  as  we  have  seen, 
the  defendant  may  b^  liable  though  all  these  facts  exist. 
The  jury  did  not  find  specially  whether  there  was  a 
promise  to  repair  or  not,  but  we  may  infer  from  their 
general  verdict  that  they  did  find  that  there  was  a 
promise  to  repair,  upon  which  the  deceased  had  a  right 
to  rely.  We  see  no  error  in  overruling  the  motion  for 
judgment  on  sx)ecial  findings.  We  may  add  that  for 
the  errors  already  pointed  out,  we  think  the  court 
should  have  sustained  defendant's  motion  for  a  new 
trial. 

It  follows  from  the  conclusions  reached  that  the 
judgment  of  the  district  court  must  be  reversed. 
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E.  A.  HowLAND,  Appellant,  v.  Wright  County, 

Appellee. 

Mayors :  sebvices  as  haoistrates  :  coupbnsation.  The  major  of 
an  incorporated  town,  who  serves  as  a  inagnistrate  upon  the  hear- 
ing and  trial  of  criminal  cases,  in  which  the  proscoution  fails,  is 
not,  in  the  absence  of  any  provision  therefor  by  law,  enutlod  to 
recover  from  the  county  for  the  reasonable  value  of  the  services 
performed.    [Granqeb  and  Given,  JJ.,  dissentiyig,] 

Appeal  from    Wright    District    Court. — Hon.    S.    M. 

Weaver,  Judge. 
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Thursday,  February  5,  1891. 

Action  to  recover  the  reasonable  value  of  services 
rendered  by  the  plaintiff  as  mayor  in  a  criminal  action. 
Prom  a  judgment  in  favor  of  the  defendant,  the  plaintiff 
appeals.  — Affirmed. 

D.  C.  FilkinSy  for  appellants,  cited:  Code,  sec- 
tions 606,  4108,  4228  and  3790,  and  Ripley  v.  Oifford, 
11  Iowa,  367,  and  pointed  out  that  in  Upton  v.  Clinton 
Co.^  52  Iowa,  311,  it  was  held  simply  that  the  mayor 
is  not  entitled  to  the  statutory  and  arbitrary  fees  of  a 
justice,  while  the  plaintiff  in  the  case  at  bar  sues  upon 
a  quantum  meruit. 

R.  H.  Whipple^  for  appellee,  cited :  Foster  %.  ■ 
Clinton  Co.\  61  Iowa,  541 ;  Tamer  v.  Woodbury  Co.^ 
57  Iowa,  440,  and  Upton  v.  Clinton  Co.^  52  Iowa,  311, 
and  claimed  that  in  Ripley  v.  Oifford^  11  Iowa,  367,  it 
was  simply  decided  that  a  clerk  may  demand  his  rea- 
sonable fees  in  advance,  but  that  he  should  not  claim  as 
statutory  fees  when  the  statute  under  which  he  claimed 
had  been  repealed. 

Robinson,  J. — The  services  in  question  were  ren- 
dered by  the  plaintiff  as  mayor  of  the  incorporated 
town  of  Eagle  Grove,  in  acting  as  a  magistrate  on  the 
trial  of  a  person  accused  of  the  crime  of  assault  and 
batt-ery.  The  accused  was  adjudged  to  be  not  guilty, 
and  the  plaintiff  seeks  to  recover  the  fees  allowed  by 
law  to  justices  of  the  peace  in  such  cases,  amounting  to 
eight  dollars,  alleging  that  said  sum  would  be  a  rea- 
sonable compensation  for  the  services  rendered.  •  A 
demurrer  to  the  petition  was  sustained.  The  question 
certified  by  the  trial  judge  for  our  determination  is  as 
follows:  "Is  the  mayor  of  an  incorporated  town,  who 
acts  and  serves  as  a  magistrate  in  the  hearing  and  trial 
of  state  criminal  cases,  in  which  the  prosecution  fails, 
entitled  to  recover  from  the  county  for  the  reasonable 
value  of  the  services  thus  performed?'* 
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Section  506  of  the  Code  confers  upon  the  mayor  of 
each  city  and  incorporated  town  the  jurisdiction  of  a 
justice  of  the  peace  in  criminal  cases,  but  it  is  conceded 
that  there  is  no  statute  which  in  terms  provides  that 
mayors  shall  be  entitled  to  compensation  while  exercis* 
ing  such  jurisdictioli.  The  appellant  relies  upon  the 
case  of  Ripley  n.  Gifford^  11  Iowa,  367,  and  upon  some 
statements  made  in  Upton  v.  Olinton  Co.^  52  Iowa,  311, 
as  supporting  his  claim  in  this  case.  In  the  case  first 
named,  the  question  involved  was  whethor,  since  the 
taking  effect  of  the  Revision  of  1860,  there  was  any  law 
fixing  the  fees  of  the  clerk  of  the  district  court,  and  it 
was  answered  in  the  negative.  In  view  of  the  unusual 
condition  of  the  law  in  regai*d  to  the  compensation  of 
the  clerk  of  the  district  court  and  other  officers,  this 
court  felt  justified  in  making  some  suggestions  in  regard 
to  matters  which  were  not  involved  in  determination  of 
the  case.  In  the  case  last  cited,  the  fact  that  there  was 
no  pretense  that  the  amount  sought  to  be  recovered  was 
a  reasonable  compensation  for  the  services  rendered 
was  referred  to,  but  it  was  not  said  that  there  could 
have  been  a  recovery  for  such  compensation.  Nor  do 
we  think  anything  said  in  the  closing  paragraph  of  the 
opinion  can  properly  be  construed  to  support  the  claim 
of  the  plaintiff.  It  states  the  belief  of  the  court  that 
it  was  not  the  legislative  intent  that  mayors  should  per- 
form the  duties  of  justices  of  the  peace,  without  com- 
pensation, but  that,  through  an  oversight,  none  had 
been  provided.  ^  The  fact  that  this  court  was  not 
authorized  to  so  construe  the  statute  as  to  supply 
the  omission  was  fully  recognized.  It  was  said  in 
Jefferson  Co.  v.  Wollard^  1  G.  Greene,  430,  in  effect, 
that  a  person  who  accepts  a  public  office  takes  it 
with  all  the  honors,  emoluments  and  burdens  i)ertain- 
ing  thereto ;  that  the  government  is  not  compelled  to 
compensate  its  citizens  for  any  services  rendered ;  and 
that  an  officer  cannot  recover  compensation  for  which 
the  law  makes  no  provision,  however  meritorious  his 
services  may  be.  It  was  said  in  Moore  "o.  Ind.  Dist ,  55 
Iowa,  654,  of  school  directors,  that,  being  public  officers^ 
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with  duties  prescribed  by  statute,  they  were  only 
entitled  to  such  compensation  for  the  performance  of 
their  prescribed  duties  as  were  fixed  by  statute;  and 
the  case  of  Upton  v:  Clinton  Co.,  supra,  was  cited  as 
an  authority  to  that  effect.  In  Foster  v,  Clinton  Co., 
61  Iowa,  541,  it  was  said  that  a  claim  against  a  county 
is  not  just  unless  the  law  somewhere  either  requires  or 
authorizes  its  payment.  See,  also,  Turner  v.  Wood- 
bury Co.,  67  Iowa,  440.  The  rule  that  a  public  ofllcer 
cannot  recover  compensation  not  provided  for  by  law 
is  recognized  by  numerous  decisions  of  this  court,  and 
is  approved  by  considerations  of  public  policy.  It  fol- 
lows that  a  county  cannot  be  made  liable  for  such  com- 
pensation. 

The  judgment  of  the  district  court  is  affirmed. 

Granger,  J.  {dissenting), — I  am  constrained  to 
dissent  from  the  reasoning  and  conclusion  of  the 
majority  opinion,  because  they  involve  this  court  in  an 
inconsistency  of  holdings  that  ouglit  not  to  be,  and 
result  in  a  manifest  denial  of  justice.  That  the  court 
is  thus  involved  in  an  inconsistency  of  holdings  will  be 
manifest  by  a  reference  to  the  cases  of  Upton  v.  Clin- 
ton Co.,  and  Ripley  v.  Gifford,  both  of  which  are  cited 
in  the  majority  opinion.  In  the  former  case  statutory 
compensation  was,  by  a  divided  court,  denied  solely  on 
the  ground  that  the  statute  did  not,  in  terms,  specify 
such  compensation  for  a  mayor;  but  the  court  there 
expressed  its  conviction  on  a  very  important  fact,  and 
pertinent  to  the  question  before  us,  in  the  following 
words:  "We  do  not  believe  it  was  the  legislative 
intent  that  mayors  should  perform  the  duties  of  jus- 
tices of  the  peace  without  compensation.  But,  through 
a  pjilpable  and  plain  oversight  and  omission,  none  has 
been  provided.  This,  however,  will  not  warrant  us  in 
doing  what  the  general  assembly  should  have  done,  as 
was  expressly  held  in  Ripleij  v.  Gifford,  before  cited. 
In  the  latter  case  {Ripley  v.  Gifford)  there  had  been 
the  same  "omission"  by  the  legislature  to  provide  fur 
the  fees  of  several  officers,  and  tin?  court,  after  etntirg 
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that  "  there  is  no  statute  fixing  the  fees,"  said :     "And 
yet,  beyond  contros^ersy,  they  are  each  entitled  to  com- 
pensation for  their  services.    This  compensation,  if  not 
fixed  and  settled  at  the  time  the  services  are  required 
would  be  what  the  same  are  reasonably  worth." 

There  is  no  pretense,  in  the  case  at  bar,  that  the  fact 
as  to  the  omission  by  the  legislature  is  not  as  stated 
in  Uptom.  Clinton  Co.^  and  there  could  not  well  be. 
If  it  is  admitted  that  the  statement  is  not  essential  to 
the  conclusion  in  that  case,  it  is  nevertheless  a  fact,  and 
equally  significant  in  this  case.  We  have,  then,  in  the 
two  cases,  exactly  opposite  holdings  on  the  same  state 
of  facts,  which  should  not  be.  I  assume  that,  if  the  law 
allows  compensation,  there  would  be  no  dispute  as  to 
the  liability  of  the  county  under  the  facts  of  this  case. 
I  think  the  correct  rule  is  announced  in  Ripley  t). 
Oifford^  and  that  it  should  be  followed  in  this  case- 
but,  if  not,  that  we  should  expressly  announce  that  the 
doctrine  of  that  case  be  overruled,  and  not  leave  to  the 
public  such  a  doubtful  condition  of  the  law.  The  law 
expressly  recognizes  a  rule  of  compensation  for  such 
services  by  a  justice  of  the  peace,  and  there  is  no  com- 
pensation in  any  way  provided  for  mayors  that  can  be 
construed  as  for  such  a  service.  This  court  said  in 
Upton  V.  Clinton  Co.y  that  it  did  not  believe  it  was  the 
legislative  intent  that  mayors  should  perform  the  duties 
of  justices  of  the  peace  without  compensation.  I  fully 
share  in  that  belief,  and,  as  the  majority  opinion  denies 
such  compensation  against  the  legislative  intent,  I  con- 
clude that  it  is  a  denial  of  justice. 

Given,  J.,  concurs  in  this  dissent. 
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Independeistt  District  of  Lynnville,  Appellep,  v. 

District  Township  of  Lynn  Grove 

et  al.y  Appellants. 

School  Districts:  boundaries.  An  independent  school  district 
which  has  within  its  borders  the  whole  territory  of  an  incorporated 
town,  may,  under  section  1809  of  the  Code  of  1878,  be  extended  so 
«s  to  include  any  adjacent  territory  in  the  township,  by  the  concur- 
rent action  of  the  respective  boards  of  directors. 

Appeal  from  Jasper  District    Court. — Hon.   W.   R. 

Lewis,  Judge. 

Thursday,  February  5,  1891. 

This  is  an  action  for  a  mandamus  to  compel  the 
defendants  to  take  action  upon  a  proposition  to  change 
the  boundaries  of  the  plaintiff  district  by  adding  certain 
territory  thereto.  There  was  a  demurrer  to  the  answer, 
which  was  sustained,  and  the  defendants  appeal. 
Affirmed, 

H.  S.  WinsloWj  for 'appellants. 

Alanson  ClarJc^  for  appellee. 

RoTHROCK,  J. — A  motion  filed  by  defendants  to 
require  the  plaintiflf  to  make  the  petition  more  specific 
in  certain  particulars  was  overruled.  The  defendants 
afterwards  answered  the  petition.  As  the  filing  of  the 
answer  waived  the  right  to  complain  of  the  ruling  of  the 
court  upon  the  motion,  the  question  as  to  whether 
the  ruling  was  erroneous  need  not  be  considered. 

It  is  not  necessary  to  set  out  the  -petition  and 
answer  in  detail.  The  action  really  involves  but  a  single 
question,  which  can  be  better  understood  by  a  brief 
statement  of  the  facts.  It  appears  that  the  town  of 
Lynnville  is  quite  a  small  village,  and  the  territorial 
limits  of  the  independent  school  district  of  Lynnville  are 
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coextensive  with  the  limits  of  the  incorporated  village 
of  that  name.  It  is  claimed  by  the  plaintiff  that  the 
property  within  the  district  subject  to  taxation  is  not 
sufficient  in  value  to  support  a  school  within  the  dis- 
trict.* The  district  is  part  of  the  civil  township  of  Lynn 
Grove,  which  with  the  exception  of  the  plaintiff  district 
is  organized  on  the  subdistrict  plan.  The  board  of 
directors  of  the  plaintiff  district  made  an  order  to 
attach  cei-tain  additional  territory  from  the  township 
adjoining.  They  presented  this  order  to  the  district 
township  board,  and  requested  a  concurrence  in  the 
proposed  change.  The  district  township  board  failed 
and  refused  to  take  action  thereon. 

The  ground  upon  which  the  claim  for  a  reversal  is 
based  is  that,  as  the  plaintiff  district  now  has  within  its 
boundaries  the  whole  of  the  territory  of  the  incor- 
porated village  of  Lynnville,  there  is  no  authority  of 
law  for  extending  the  boundaries  of  the  district  so  as 
to  include  any  adjacent  territory  in  the  township. 
Section  1809  of  the  Code  is  as  follows:  "When  an 
independent  district  has  been  formed  out  of  a  civil 
township  or  townships,  as  herein  contemplated,  the 
remainder  of  such  township,  or  of  each  of  such  town- 
ships, as  the  case  may  be,  shall  constitute  a  district 
township,  as  provided  in  section  seventeen  hundred  and 
thirteen  of  this  chapter,  and  the  boundaries  between 
such  district  township  and  independent  district  may  be 
changed  or  the  independent  district  abandoned  at  any 
time  with  the  concurrence  of  their  respective  boards  of 
directors. ''  It  is  contended  that  this  section  of  the 
Code  has  no  application  where  the  independent  district 
has  been  formed  out  of  the  territory  embraced  in  a  city 
or  town,  and  that  it  has  reference  to  districts  which  are 
formed  in  the  country  part  of  the  townships,  and  to 
them  only.  If  this  claim  should  be  conceded,  the  result 
would  be  to  compel  the  plaintiff  in  this  case,  and 
all  other  districts  similarly  situated,  to  maintain  a 
school  even  though  the  levy  of  taxes  to  the  full  extent 
of  the  law  would  be  sufficient  for  that  purpose.  If  the 
statute  has  no  application  to  districts  existing  in  territory 
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coextensive  with  towns  or  villages,  then,  for  the  same 
reason  urged  by  appellants,  they  cannot  abandon  the 
independent  district  system,  because  the  statute  pro- 
vides that  this  must  be  done  v^ith  the  concurrence  of 
"  the  respective  boards  of  directors."  The  more  reason- 
able construction  is  that  all  the  districts  in  a  civil  town- 
ship are  parts  of  the  township,  and  that  they  are 
"formed  out  of  a  civil  township,"  no  matter  whether 
they  are  village  districts  or  country  districts. 

It  is  claimed  that,  under  chapter  118  of  the  Acts  of 
the  Nineteenth  General  Assembly,  the  boundaries  of 
incorporated  cities  and  towns  are  required  to  be  coex- 
tensive with  the  boundaries  of  the  independent  district 
where  that  system  has  been  adopted.  That  act  merely 
provides  that  all  of  the  territoiy  of  an  incorporated  city 
or  town,  whether  included  in  the  original  incorporation 
or  afterwards  attached  thereto,  shall  be  or  become  a 
part  of  the  independent  district  or  districts  of  said  city 
or  town.  This  provides  that  all  the  municipality  shall 
be  within  the  city  or  town  district,  but  it  does  not  pro- 
vide that  the  limits  of  such  district  may  not  be  extended 
by  the  concurrent  act  of  the  two  boards  of  directors. 

We  think  the  demurrer  to  the  answer  was  properly 
sustained.    Aje^fibmeo. 


J.  C.  OsGooi>j  Appellee,  v.  Geo.  G.  Bauder  &  Co.  et  al.j    -^  ^^j. 

Appellants.  ig   « 

127^2461 

1.     ContraotA  for  Options :   nxiNois  statute  :  valtoity.    A  con-   ,  82    i7i 

tracrt  for  the  sale  and  delivery  of  a  specific  quantity  of  merchan-   y^ ^ 

dJae  at  a  price  stated,  and  giving  the  purchaser  the  privilege  of 
ordering  an  additional  quantity  of  the  same  merchandise  at  the 
same  price  within  a  time  stated,  is  separable ;  and  where  such  a 
OL^ntract  was  performable  in  minois,  held  that  so  much  thereof  as 
gave  to  the  purchaser  the  privilege  of  purchasing  additional  mer- 
chandise at  the  same  price  was  illegal  and  void  under  the  statute 
of  minois  against  contracts  for  options,  but  that  such  illegality 
would  not  prevent  a  recovery  by  the  vendor  for  such  merchandise 
as  was  thereunder  sold  absolutely,  and  had  been  deliveredi 


1 


172  Osgood  v.  Bauder.  [82  Iowa 


2.  Practice:  withdrawing  issue  fbom  juey.  The  trial  court  ia 
warranted  in  withdrawing  an  issue  from  the  jury,  though  there 
may  be  evidence  tending  to  support  it,  if  the  proof  be  so  deficient 
as  to  make  it  the  duty  of  the  court  to  set  aside  a  verdict  if  returned 
in  favor  of  the  party  presefiting  such  issue. 

8.  Bvidence :  illeoal  contract  :  damages.  In  an  action  upon  a 
contract  as  above  stated  for  the  purchase  price  of  merchandiEe 
delivered  thereunder,  the  defendant  pleaded  a  counterclaim  for 
damages  for  the  failure  to  deliver  the  additional  merchandise 
ordered  under  the  option  therein  given  him,  and  sought  to  prove 
sales  made  by  Lfm  upon  the  faith  of  such  contract.  Held,  that  so 
much  of  said  contract  as  provided  for  such  option  being  invalid, 
the  evidence  was  properly  excluded. 

4. :  declarations  op  aqekt.    The  declarations  of  an  agent 

having  no  reference  to  the  business  in  which  he  is  at  the  time 
employed  are  not  admissible  as  evidence  agamst  the  principal. 

6.  :  CONTRACTS  IN  WRITING:  PAROL  TESTIMONY.  Parol  testi- 
mony is  not  admissible  to  show  that  an  order  in  writing  for  the 
purcliase  of  merchandise  signed  "G.  G.  Bauder"  was  intended, 
and  so  understood,  to  be  for  **  (Jeor^^o  G.  Bauder  &  Co." 

6.     :  DAMAGES.    In  support  of  their  claim  for  damages  for  the 

failure  to  deliver  coal  as  ordered  the  defendants  offered  proof  of  a 
rise  in  the  price  of  coal  at  a  time  when  the  same  should  have  been 
delivered.  Held,  that  as  the  proof  extended  to  the  coal  claimed  by 
defendants  un  Jer  the  part  of  the  contract  held  to  be  illegal  it  was 
properly  excluded. 

7.  Practice :  reopening  op  cause.    After  both  parties  had  rested, 
.  and  the  plaintiff  *s  witnesses  had  gone  away,  the  defendants  filed 

an  amendment  to  tlieir  answer,  and  asked  leave  to  offer  further 
testimony.    Held,  that  the  request  was  projDerly  refused. 

Appeal  from  Linn  District  Court. — Hon.   James  D. 

GiFFEN,  Judge. 

Thursday,  February  5,  1891. 

The  claims  of  the  respective  parties  are  set  forth  in 
a  petition,  an  answer  thereto  with  three  amendments, 
an  amended  and  substituted  answer  with  four  amend- 
ments, a  reply  with  five  amendments,  and  an  amended 
and  substituted  reply  with  four  amendments,  proved  by 
three  demurrers  and  three  motions  to  strike,  the  whole 
covering  over  fifty  pages  of  printed  abstract.  From  all 
these  pleadings  it  appears  that  this  is  an  action  at  law 
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upon  an  account  for  coal  sold  and  delivered  by  the 
Whitebreast  Coal  Company  to  the  defendants,  of  which 
account  the  plaintiff  is  the  assignee  and  owner.  The 
defendants  admit  that  coal  was  delivered  to  the  amount 
claimed,  and  alleged  by  way  of  counterclaim  that  it 
was  upon  an  agreement  for  four  hundred  cars  of  coal, 
each  to  contain  fifteen  tons,  on  certain  terms  and  condi- 
tions stated;  that  immediately  thereafter  the  price  of 
coal  advanced,  and  the  Whitebreast  Coal  Company 
failed  to  deliver  any  more  than  one  hundred  and  ten 
cars  of  coal,  leaving  two  hundred  and  ninety  cars  not 
delivered,  to  defendants'  damage.  The  plaintiff,  in  reply, 
admits  that  a  contract  was  made  for  one  hundred  and 
fifty  cars ;  that  only  one  hundred  and  two  were  delivered ; 
and  alleges,  as  reason  why  the  balance  of  the  one  hun- 
dred and  fifty  were  not  delivered,  that  they  were  to  be 
ordered,  so  shipment  could  be  made  in  August  and 
September,  and  were  not  so  ordered ;  and  also  sets  up 
certain  alleged  customs  of  the  trade.  The  plaintiff 
alleges  that,  at  the  time  the  contract  for  one  hundred 
and  fifty  cars  was  made,  another  separate  and  independ- 
ent agreement  was  made  giving  the  defendant  company 
an  option  or  privilege  of  two  hundred  and  fifty  cars 
more  of  coal,  said  option  to  be  exercised  by  September 
1,  1886 ;  that  said  option  was  not  exercised  within  the 
time ;  and  that  said  option  agreement  was  made  and  to 
be  performed  in  Illinois,  and  is  void  under  the  statutes 
of  that  state.  There  was  a  trial  to  a  jury,  resulting  in  a 
verdict  and  judgment  for  the  plaintiff.  The  defendants 
appeal.  — Affirmed. 

Hayes  &  Schuyler  and  Thompson  &  Lanning^  for 
appellants. 

McNett   &    Tisdale   and   Frank   C.    Ilormel^  for 
appellee 

GiVETT,  J. — ^1.    Out  of  a  voluminous  abstract,  with 
three  amendments  and  one   hundred  and  ninety-two 
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assignments  of  error,  we  gather  as  the  first 
^' SJ^o^itcm!:       and  most   important  question  presented, 

utl"  vai?aity.     that  of  the  validity  of  the  contract  upon 

which  the  defendants  base  their  counter- 
claim.   This  question  was   raised  by  the  defendants' 
motion  to  strike  from  and  upon  demurrer  to  the  reply, 
by  objection  to  the  introduction  of  the  Illinois  statute  in 
evidence,  and  to  other  testimony,  by  requests  to  charge, 
and  by  exceptions  to  the  order  sustaining  the  plain- 
tiff '  s  motion,  that  the  defendants  be  nonsuited  on  their 
counterclaim.    The  determination  of  this  single  ques- 
tion disposes  of  most  of  the  numerous  assignnifents  of 
error.    On  the  former  appeal,  75  Iowa,  650,  it  was  held 
that  the  contract  as  set  out  in  the  defendants'  answer 
was  separable,  and  that  the  part  giving  an  option  to  the 
defendants  to  order  two  hundred  and  fifty  cars  more  of 
coal,  on  the  same  terms,  was  void,  under  the  statute  of 
Illinois.    After  the  case  was  remanded,  the  defendants 
filed  an  amended  and  substituted  answer  and  several 
amendments  thereto,  wherein  the  alleged  agreement  ia 
very  minutely  and  in  some  respects  differently  stated 
than  in  the  former  answer  and  amendments.    The  plain- 
tiff '  s  motion  for  nonsuit  was  upon  the  ground  that  there 
was  no  evidence  to  sustain  the  counterclaim ;  that  the 
contracts  were  separable,  and   that  the  contract  as  to 
the  two  hundred  and  fifty  cars  was  within  the  statute 
of  frauds  and  void,  and  because  the  answer  shows  it 
void.    The  only  persons  having  personal  knowledge  of 
what  the  contract  was  are  the   defendant,    George  G. 
Bauder,  and  S.  G.  Eussell,  agent  of  the  Whitebreast 
Coal  Company,  by  whom  it  was  made.    The  testimony 
of  these  gentlemen,   and  the   documentary  evidence, 
shows  that  the  agreement  made  was  in  every  respect 
substantially  as  alleged  in  the  answer  presented  on  the 
former  appeal,  and  not  as  set  out  in  those  since  filed. 
The  testimony  shows  an  agreement  clearly  within  the 
rule  of  the  former  opinion.    The   appellant  contends 
that  the  motion  for  nonsuit  was  sustained,  upon  the 
ground  that  the  agreement,  as  pleaded,  was  void  and 

not  upon  the  basis  of  the  evidence.    The  language  of 
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the  motion  and  the  state  of  the  evidence  is  clearly 
against  such  conclusion*  That  the  court  overruled  that 
part  of  the  plaintiff 's  motion  which  asked  to  strike 
certain  evidence  relating  to  the  option  contract,  does  not 
show  that  the  nonsuit  was  ordered  on  the  pleadings, 
for  that  testimony  had  a  bearing  upon  the  issues  as  to 
the  one  hundred  and  fifty  cars.  The  appellants  argue 
at  length,  and  cite  numerous  authorities  to  show,  that 
the  agreement,  as  alleged  in  their  last  substituted 
answer  and  amendments,  is  not  within  the  Illinois 
statute.  Finding  that  the  testimony  shows  the  agree- 
ment made  to  be  such  as  is  provided  against  by  that 
statute,  we  do  not  inquire  whether  the  answer  shows 
such  an  agreement  or  not. 

II.  The  appellants  contend  that  there  was  testi- 
mony tending  to  show  an  agreement,  as  alleged  in  their 
2.  Practice:  answer,  and  that  the  court  erred  in  not 
Siii«fJt»m°*  submitting  the  issues  as  to  the  counter- 
jury,  claim  to  the  jury.  Many  of  the  numerous 
decisions  of  this  court  on  that  subject  are  cited,  in  most 
of  which  it  will  be  found  that  this  court  has  sustained 
the  lower  court  in  sustaining  and  in  overruling  motions 
for  nonsuit.  A  careful  examination  of  the  testimony 
satisfies  us  that,  there  is  no  substantial  conflict  as  to 
what  the  agreement  was,  in  any  of  the  respects  affect- 
ing its  validity.  The  testimony  of  Mr.  Bander  and  Mr. 
Russell,  and  the  documentary  evidence,  are  in  substan- 
tial harmony  on  these  points.  In  Powers  v.  Council 
Bluffs^  45  Iowa,  652,  it  is  held  that  the  parties  have  a 
right  to  submit  their  case  to  the  jury  upon  whatever 
evidence  they  offer,  be  it  ever  so  inconsiderable,  "but 
not  so  if  a  party  offers  no  evidence,  or  all  the  proof  on 
both  sides  points  in  the  same  direction."  We  think  aU 
the  proofs  in  his  case,  on  that  branch  of  it,  point  to  an 
illegal  contract.  In  Starry  v.  Railroad^  51  Iowa,  419, 
the  court,  finding  it  to  be  a  case  wherein  it  would  have 
been  the  duty  of  the  court  to  set  aside  the  verdict  in 
favor  of  the  plaintiffs,  said :  "  Why  then  occupy  the 
valuable  time  of  the  court  at  the  public  expense,  for 
the   purpcs3  of   going  through   a   useless   form    and 
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ceremony  ? ' '  We  think  that,  under  the  testimony  in  this 
case,  it  would  have  been  the  duty  of  the  coart  to  set 
aside  a  finding  for  the  defendants  on  the  counterclaim. 
Our  conclusion  is  that  the  agreement,  as  proven,  was 
within  the  rule  of  the  former  opinion  of  this  court,  and 
that  there  was  no  error  in  the  rulings  of  the  district 
court,  menlioned  in  the  first  paragraph. 

III.    Mr.  Bander  was  asked  what  he  did  under  the 
arrangement  as  to  placing  or  selling  coal,  to   which 

plaintiff '  s  objection  was  sustained.    In  this 
iPUHi  .oiitract:    conuectiou  defendant  stated  certain  matter 

which  they  offered  to  prove,  and  the  court 
held  that  they  should  do  so  by  putting  questions.  The 
practice  of  making  statements  in  the  presence  of  the 
jury  of  what  is  offered  to  be  proven  is  so  frequently 
resorted  to  for  unwarrantable  purposes  that  the  better 
practice  is  to  require  the  questions  to  be  raised  by 
interrogatories  to  the  witness,  when  they  can  be  so 
raised.  The  record  was  as  completely  made  for  the 
defendants  by  the  interrogatories  put  as  by  their  state-  . 
ment,  and  there  was  no  error  in  the  court's  requiring 
them  to  make  the  record  by  putting  questions  to  the 
witness.  There  was  no  error  in  refusing  to  allow 
defendants  to  prove  what  they  had  done  as  to  placing 
01  selling  coal.  In  the  view  we  take  of  the  contract  as 
to  the  two  hundred  and  fifty  cars,  it  was  certainly 
immaterial  what  defendants  had  done  toward  placing 
that  coal.  The  allegation  in  the  answer  is  that  defend- 
ants had  purchased  four  hundred  carloads  of  coal,  one 
hundred  and  fifty  of  which  "should  be  shipped  abso-  . 
lutely,  as  ordered  j  *  *  *  that  said  defendants  were 
to  take,  and  said  Whitebreast  Coal  Company  to  deliver, 
upon  the  same  terms  and  conditions,  all  the  coal  that 
said  defendants  could  place  and  sell  among  their  cus- 
tomers, nnd  to  their  trade,  not  to  exceed  two  hundred 
and  filtj  carloads  additional."  The  only  questions 
remaining  were  as  to  the  one  hundred  and  fifty  carloads, 
and  it  will  be  noticed  that  these  were  to  be  delivered 
absolutely,  and  what  is  said  as  to  placing  and  selling  is 
as  to  the  two  Iwmdiua  and  fifty  cars,  and  they  being 
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I  out  of  the  case  there  was  no  error  in  the  ruling  of  the 

court. 

IV.  Twenty-five  assignments  of  error,  based  ui)on 
the  sustaining  of  plaintiff's  objections  to  acts  and  dec- 
^  .  ^leoiara-     laratious  of  one  Pitman,  general  agent  for 

ttons  of  mient.  ^he  coal  compauj,  are  submitted  together. 
We  are  not  referred  to  the  pages  of  abstract  showing 
these  objections,  and  have  found  it  quite  difficult  to 
trace  them.  We  understand  that  it  is  not  claimed  that 
Pitman  had  anything  to  do  with  the  making  of  the  con- 
tract. The  acts  and  declarations  sought  to  be  proven 
occurred  after  the  contract  waa  fully  made.  McP  herrin 
V.  Jennings,  66  Iowa,  622,  is  relied  upon,  wherein  it  is 
*  said:  *'The  ground  upon  which  the  declarations  or 
admissions  of  an  agent  are  admitted  in  evidence  against 
the  principal  is  that  whatever  he  does  or  says  in  refer- 
ence to  the  business  in  which  he  is  at  the  time  employed, 
and  which  is  within  the  scope  of  his  authority,  is  done 
or  said  by  the  principal."  We  do  not  discover  that 
what  was  said  and  done  by  Mr.  Pitman  was  at  a  time 
when  he  was  employed  in  reference  to  his  business ; 
therefore,  see  no  error  in  excluding  this  testimony. 

Y.    Exhibit  12  is  an  order  dated  September  23,  to 

'  the  coal  company,  to  ship  certain  numbers  of  cars  of 

5 .  oontracte   <5oal  of  different  kinds  stated,   by  routes 

SkroulSu-       and  to  the  points  stated,  and  signed  "  G.  Q-. 

■'''°^-  Bauder.''  ^The  language  of  the  order  is: 

"  Please  ship  to  me  *  *  *  also  ship  to  me."  The  defend- 
ants asked  questions  with  the  view  of  showing  that  this 
order  was  meant  for  and  understood  by  the  coal  com- 
pany as  meaning  the  firm  of  George  G.  Bauder  &  Co., 
to  which  the  plaintiff's  objections  were  sustained. 
Simons  v.  MarsTiall,  3  G.  Greene,  502,  is  cited,  but  is 
not  in  point.  In  that  case  parol  evidence  was  admitted 
to  show  that  the  party  in  possession  by  virtue  of  a  lease 
was  the  identical  party  who  had  signed  it,  though  by  a 
different  name.  Parol  evidence  is  not  admissible  to 
verify  or  contradict  a  written  instrument.  This  instru- 
ment, upon  Its  face,  is  the  order  of  G.  G.  Bauder,  and 
Vol.  82—13 
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parol  evidence  is  no  more  admissible  to  show  that  it 
was  intended  and  understood  to  be  the  order  of  George 
G.  Bauder  &  Co.,  than  that  it  was  intended  and  under- 
stood to  be  the  order  of  any  other  person.  In  this 
connection  see  Davison  v.  Oas  Co.,  24  Iowa,  419  ;  Watts 
V.  Cranberry  Co.,  63  Iowa,  730,  and  Chambers  v. 
Brown,  69  Iowa,  213. 

VI.    Tlie  defendants  allege  that  two  changes  were 
made  in  the  contract  as  to  the  time  and  delivery  of  the 

coal,  and  complain  that  the  court  refused 
6.  idamaffea.  ^^  ^llow  them  to  prove  that  such  changes 
were  made,  and  "that  the  price  of  coal  had  advanced  by 
the  time  the  delivery  was  to  be  made.  The  alleged 
changes  were  as  to  the  time  of  delivering  the  two  hun-  • 
dred  and  fifty  cars,  and,  as  the  claim  as  to  these  was 
properly  withdrawn  from  the  jury,  there  was  no  error 
in  excluding  evidence  of  the  alleged  changes.  The  evi- 
dence offered  as  to  the  rise  in  the  price  of  coal  was  not 
limited  to  the  time  when  the  one  hundred  and  fifty  cars 
were  to  be  delivered,  and  was,  therefore,  properly 
excluded. 

\'II.    After  both  parties  had  rested  and  plaintiff 's 
witness  had  gono  away,  the  defendants,  with  leave  of 

com  t,  made  another  amendment,  and  askedx 
'*  wp?uSlg  of     to  be  permitted  to  offer  more  testimony, 
**  which  the  court  refused.     We  see  no  error 

in  the  refusal..  Both  parties  had  had  their  day  in  court, 
and  there  is  no  reason  apparent  why  the  case  should 
have  been  open  for  further  proofs.  A  number  of  errors 
assigned  are  not  discussed,  and  under  the  rule  will  not 
be  considered.  We  may  say,  however,  that  we  think 
that  they  are  all  embraced  in  the  questions  already 
considered. 

Our  conclusion  upon  the  whole  record  is  that  the 
1  idgment  of  the  district  court  should  be  affiemeo 
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T.  W.   Stoutenburgh,  Appellee,    v.    Dow,  Oilman, 

Hancock  Co.,  Appellant. 

1.  NegligeiMse:  master  and  servant:  defectitb  appliances: 
BYIDENCE.  The  plaintifir  was  employed  as  '*  second  miller"  in  the 
roller  mills  of  the  defendant,  his  hours  of  work  extending  from 
midnight  to  noon,  during  which  time  he  was  in  charge  of  the  n\\}} 
in  which  he  was  employed.  At  about  half  past  five  o'clock  on  a 
morning  in  the  month  of  September  the  fifth  break  or  grinding 
rollers  becoming  clogged  with  an  accumulation  of  material,  the 
plaintiff  undertook  to  clean  out  the  material  while  the  rollers  were 
in  motion,  and  while  so  engaged  his  left  hand  was  caught  between 
the  rollers,  and  so  injured  as  to  necessitate  amputation.  While 
the  evidence  was  conflicting,  it  was  such  as  to  warrant  the  jury  in 
finding  that  the  clogging  of  the  rollers  was  due  to  a  defective 
hopper  from  which  the  material  was  fed  to  said  rollers,  and  that 
the  plaintiff  had  complained  of  the  defective  nature  of  said  hopper 
to  the  manager  of  the  mills,  and  was  given  assurances  that  the  same 
would  be  removed  and  the  trouble  remedied,  but  this  was  not  done. 
It  further  appeared  that  the  mill  was  lighted  by  electric  lights 
during  the  night  ai|d  until  five  o'clock  in  the  morning,  when  jret 
dark,  and  from  that  hour  until  daylight  the  plaintiff  was  obliged  to 
work  by  gaslight,  which  was  so  dim  as  compared  with  the  electric 
light  as  to  render  the  plaintiff 's  duties  about  the  machinery  more 
dangerous.  The  plaintiff  likewise  complained  of  this  change  of 
lights,  and  was  promised  by  defendant  that  the  electric  light  should 
be  continued  until  daylight,  but  this  was  not  done.  Held,  that  a 
verdict  in  favor  of  the  plaintiff  for  damages  for  the  injury  sus- 
tained was  supported  by  the  evidence. 

2.     : :  :  .    A  miller  employed  in  the  miU 

prior  to  the  employment  of  the  plaintiff  was  permitted  to  testify, 
on  behalf  of  the  plaintiff,  that  he  had  experienced  the  same 
trouble  as  the  plaintiff  with  the  fifth  break  rollers,  and  had  com- 
plained thereof  to  the  manager,  and  was  given  to  understand  that 
the  defect  would  be  remedied.  Held,  that  the  evidence  was 
material  upon  the  question  whether  the  hopper  was  in  fact  defect- 
ive, and  as  tending  to  prove  an  admission  of  such  defect  by 
defendant's  noanager. 

Appeal   from   Scott    District   Court. — Hon.   W.    F. 

Brannan,  Judge. 

Thursday,  February  5,  1801. 
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Action  to  recover  damages  for  a  personal  injury. 
There  was  a  verdict  and  judgment  for  the  plaintiff 
for  four  thousand  dollars.  The  defendant  appeals. 
Affi/rmed. 

Cook  &  Dodge^  for  appellant. 
Bills  &  HasSy  for  appellee. 

BoTHROOK,  J. — 1.    The  defendant  is  a  corporation, 

and  is  the  owner  of  three  flouring-mills  in  the  city  of 

1.  N«oLi«Ho«:      Davenport.    The  plaintiff  is  a  miller   by 

S"iSft"<2H      occupation,  and  about  August  17,  1886,  he 

MccI?  Srf "■     entered  the  employment  of  the  defendant 

denoe.  jj^  ^j^^  ^f  j^  miUs,  kuowu  as  the  ''  Crescent 

Roller  Mills.'*  He  was  what  was  known  as  the  "  second 
miller.''  The  mills  were  operated  night  and  day,  and 
the  plaintiff  came  on  duty  at  midnight,  and  continued 
in  charge  as  miller  until  noon  of  that  day.  The  mills 
are  what  are  known  as  "  roller-mills,"  which  consist  of 
a  succession  of  sets  of  rollers,  through  which  the  grain 
is  passed  until  the  process  of  rolling  or  grinding  is  com- 
pleted by  the  separation  of  the  flour  from  the  bran.  At 
about  6:30  a.  m.,  on  September  30,  1888,  the  fifth  break 
or  grinding  rollers  clogged  with  an  accumulation  of 
material  coming  down  from  above,  and  the  plaintiff 
undertook  to  clean  out  the  material  which  was  depos- 
ited on  the  top  of  the  rollers,  and  while  so  engaged  his 
left  hand  was  caught  between  the  rollers,  and  was  so 
crushed  and  injured  that  it  was  necessary  to  have  it 
amputated. 

It  will  be  observed  that  the  plaintiff  was  faiailiar 
with  the  machinery  in  the  mill,  and  it  is  conceded  that 
he  had  control  of  the  operation  of  the  mill  while  he 
was  on  watch.  He  had  the  management  in  the  sense 
that,  if  he  had  ordered  the  mill  to  be  stopped  until  he 
could  clean  out  the  material  which  clogged  the  rollers, 
it  would  have  been  the  duty  of  the  engineer  or  party  in 
charge  of  the  motive  power  to  obey  his  order.    But  the 


Jan.  1801  ]  Stoutenbukgh  v.  Dow,  Etc.,  Co.  181 


plaintiff  was  under  the  general  direction  of  one  H.  0. 
Johnson,  who  had  the  control  and  management  of  not 
only  the  said  Crescent  mills,   but  of  the  other  mills 
owned  and  operated  by  the  defendants.    The  break 
rolls  or  grinding  rolls  were  on  the  first  floor  of  the  mill. 
The  grain  passed  through  the  first  set  of  rollers,  and,  as 
we  understand,  was  elevated,  and  then  passed  down  in 
a  spout  to  the  second  rolls,  and  so  on  to  the  fifth  rolls, 
where  the  injury  was  received.     When  it  reaches  the 
fifth  rolls,  the  material  may  proi)erly  be  called  '^  bran.'' 
The  flour  is  nearly  all  separated  from  the  bran  by  the 
other  roljs.    Over  this  fifth  set  of  rolls,  and  on  the 
second   floor,    there   was   a    large   hopper    in    which 
the  material  was  received  from  above,  and  conducted 
from  the  hopper  to  the  rolls  by  means  of  a  spout.    The 
plaintiff  claims  two  grounds  of  negligence  on  the  part 
of  the  defendant  as  the  basis  for  a  right  of  recovery. 
The  first  is  that  the  large  hopper  was  worse  than  use- 
less, and  that  it  was  negligent  and  dangerous  to  use  the 
mill  with  that  hopper  because  its  sloping  sides  had  a 
tendency  to  retard  the  passage  of  the  material  in  an 
even  and  steady  flow,  and  that  it  stuck  to  the  sides  of 
the  hopper,  and  banked  up,  so  to  speak,  and  would 
then  fall  in  a  mass  upon  the  rollers,  and  clog  them. 
He  further  claims  that  he  discovered  that  the  hopper 
was  the  cause  of  the  clogging  of  the  rollers,  and  that  it 
was  dangerous  to  clean  out  the   material    when    the 
rollers  clogged,  and  that  he  made  complaint  to  Johnson, 
and  that  Johnson  promised  that  he  would  have  the 
hopper  removed  and  the  trouble  remedied,  and  that 
the  plaintiff  continued   in  the   employment  believing 
that  Johnson  would  have  the  matter  attended  to,  but 
that  he  negligently  failed  to  apply  any  remedy.    The 
other  alleged  act  of  negligence  relied  upon  by  the  plain- 
tiff is  that  up  to  about  ten  days  before  the  injury  the 
mill  was  lighted  with  gas,  and  that  electric  lights  were 
then  substituted,  which  greatly  increased  the  illumina- 
tion of  the  mill,  and  that  this  light  was  shut  off  about 
half  past  five  o'clock  in  the  morning,  when  it  was  still 
dark,  and  that  plaintiff  was  then  compelled  to  light  the 
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gas,  which  gave  but  a  dim  light  as  compared  with  the 
electric  lights,  and  rendered  it  more  dangerous  to 
attend  to  his  duties  about  the  machinery,  and  especially 
to  attend  to  the  fifth  roll  when  clogged ;  that  the  elec- 
tricity was  turned  off  on  the  morning  of  the  injury,  and 
that  plaintiff  was  compelled  to  light  the  gas,  and  that 
immediately  thereafter  the  fifth  rollers  clogged,  and  the 
change  in  the  lights  confused  the  plaintiff  as  to  the 
position  of  the  clogged  rollers,  and  materially  con- 
tributed to  produce  the  injury ;  that  the  plaintiff  had 
complained  to  said  Johnson  about  shutting  off  the  light 
so  early,  and  that  he  promised  to  have  it  pontinued 
until  daylight,  but  failed  to  keep  his  promise,  and  that 
the  plaintiff  continued  in  the  service  relying  upon  such 
promise ;  and  that  the  injury  was  received  without  neg- 
ligence on  the  part  of  plaintiff.  The  answer  is  a  denial 
of  all  the  alleged  negligence  on  defendant's  part,  and  a 
denial  that  there  was  any  defect  or  danger  about  any  of 
its  machinery,  and  a  denial  that  Johnson  promised  to 
remove  the  hopper,  or  to  make  any  changes  about  the 
lighting,  or  that  he  was  at  any  time  requested  to  do  so 
by  plaintiff,  and  that  the  plaintiff  was  chargeable  with 
contributory  negligence  in  cleaning  the  rolls  with  his 
hands  without  throwing  the  belting  so  that  the  rolls 
would  not  revolve  and  catch  his  hands,  and  that  he 
carelessly  and  negligently  allowed  his  hand  to  be 
injured,  without  any  fault  or  negligence  on  the  part  of 
the  defendant. 

We  have  presented  the  substance  of  the  issues  upon 
which  the  case  was  presented  to  the  court  and  jury. 
The  cause  was  argued  at  the  bar  of  this  court  with  most 
consummate  ability  upon  the  part  of  both  parties,  and  we 
have  printed  arguments  which  clearly  present  all  the 
questions  to  be  considered  in  determining  the  rights  of 
the  parties.  Some  objections  are  made  to  some  of  the 
instructions  given  by  the  court  to  the  jury  which  we  do 
not  deem  it  our  duty  to  consider  in  detail.  We  have 
carefully  examined  the  charge  to  the  jury  in  all  its 
parts,  and  desire  to  say  that  we  have  rarely  seen  its 
^nalin  clearness  of  expression,  and  as  a  plain,  concise 
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and  correct  exposition  of  the  law  as  applied  to  the  issues 
and  the  facts  as  disclosed  in  the  evidence. 

It  is  urged  that  the  verdict  is  not  supported  by  the 
evidence.  This  ground  of  objection  to  the  judgment  is 
not  the  first  alleged  error  by  the  counsel  for  the  appel- 
lent.  It  appears  to  us,  however,  that,  if  that  question 
is  first  determined,  it  will  serve  in  a  large  degree  to 
properly  understand  our  determination  of  another  mate- 
rial question  made  by  counsel.  There  is  no  dispute  that 
the  plaintiff  received  the  injury  by  using  his  hand  in 
cleaning  out  the  material  which  had  clogged  and  stopped, 
the  rollers.  When  we  come  to  the  disputed  questions 
of  fact,  we  will  not  determine  the  weight  of  the  evidence. 
It  is  well  understood  that  it  is  not  the  province  of  this 
court  to  interfere  with  the  verdict  of  the  jury  if  fair- 
minded  men  might  well  come  to  different  conclusions 
upon  the  facts  in  the  case  as  disclosed  in  evidence.  We 
will,  therefore,  state  the  facts  as  briefly  as  may  be  which 
we  think  the  jury  were  waiTanted  in  finding. 

The  fifth  set  of  rollers  was  frequently  clogged  and 
stopped  by  reason  of  the  irregular  feed  of  material  from 
above.  The  plaintiff  claims  that  this  was  caused  by  the 
hopper,  and  the  defendant  denies  it  was  occasioned 
thereby.  If  it  was  the  cause,  the  hopper  was  an 
improper  appliance,  and,  if  it  was  dangerous  to  clean 
out  the  material  which  clogged  the  rollers,  the  hopper 
should  have  been  removed  by  the  defendant.  There  is 
a  large  amount  of  evidence  upon  this  question.  It  is 
in  plain,  unmistakable  and  irreconcilable  confiict.  It 
consists  of  the  testimony  of  millers  and  others  who  are 
familiar  with  the  operation  and  construction  of  roller- 
miUs.  One  fact  is  not  in  dispute,  and  that  is  that  the 
frequent  choking  and  stoppage  of  the  fifth  rollers  was 
attributable  to  some  cause,  and  the  jury  were  warranted 
in  finding  that  it  was  because  of  the  hopper. 

It  is  claimed  that  the  plaintiff  should  have  stopped 
the  mill,  or  thrown  off  the  belt  which  ran  the  fifth  roller, 
before  attempting  to  clean  out  the  material,  and  that  he 
should  not  have  used  his  hand.  It  is  true  that  he  could 
have  stopped  the  mill ;  but  there  is  evidence  that  this 
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was  not  the  manner  of  proceeding  to  remove  the  mate- 
rial, and  that  Johnson,  the  superintendent,  told  the 
plaintiff  not  to  throw  the  belting  off  this  fifth  break  roll 
to  clean  it  out,  because  it  specked  the  flour.  It  cannot 
be  said,  as  matter  of  law,  that  the  plaintiff  was  chaifge- 
able  with  contributory  negligence  by  using  his  hand  to 
clean  the  rollers,  or  by  not  stopping  the  mill  or  throw- 
ing the  belt. 

It  has  been  the  settled  law  of  this  state  for  many 
years  that  when  an  employe,  in  order  to  perform  his 
duty,  is  required  to  use  defective  machinery,  and  makes 
complaint  thereof  to  his  employer,  who  promises  to 
repair  the  defect,  the  servant  can  recover  for  an  injury 
caused  thereby  within  such  a  period  of  time  after  the 
promise  as  would  not  preclude  aU  reasonable  expecta- 
tion that  the  promise  might  be  kept ;  and  this  promise 
may  be  express  or  implied.  Kroy  v.  Hailroad^  32 
Iowa,  367 ;  Greenleaf  v.  Railroad^  33  Iowa,  62 ;  Mul- 
downey  v.  Railroad^  39  Iowa,  616 ;  Lumley  v.  Caswell^ 
47  Iowa,  169,  and  other  cases.  And  the  rule  is  practi- 
cally of  universal  application  in  this  country.  It  is 
well  explained  in  Cooley,  Torts,  page  569,  as  follows : 
"If  the  servant,  having  a  right  to  abandon  the 
service  because  it  is  dangerous,  refrains  from  doing  so 
in  consequence  of  assurance  that  the  danger  shall  be 
removed,  the  duty  to  remove  the  danger  is  manifest  and 
imperative,  and  the  master  is  not  in  the  exercise  of  ordi- 
nary care  unless  or  until  he  makes  his  assurances  good. 
Moreover,  the  assurances  remove  all  ground  for  the 
argument  that  the  servant,  by  continuing  the  employ- 
ment, engages  to  assume  the  risk."  There  is  evidence 
in  this  case  from  which  the  jury  were  warranted  in  find- 
ing that  the  plaintiff  made  complaint  of  the  danger,  and 
attributed  it  to  the  hopper,  and  that  Johnson  promised 
to  remedy  it  in  some  way.  It  is  true,  it  'could  not  be 
found  as  a  fact  that  he  in  express  words  promised  to 
remove  the  hopper ;  but  that  promise  might  fairly  be 
implied  from  what  he  did  say.  It  is  claimed  that  the 
promise,  if  any,  was  so  remote  from  the  injury  in  point 
of  time  that  the  plaintiff  had  no  right  to  rely  upon  it. 
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Here,  again,  was  a  question  for  the  jury,  and  the  court 
properly  charged  the  jury  upon  that  feature  of  the  case. 
The  repair  necessary  to  obviate  the  choking  of  the 
rollers  involved  the  stoppage  of  the  mill,  and  probably 
alterations,  which  would  require  some  time. 

What  we  have  said  in  regard  to  the  duty  and  obli- 
gations of  the  parties  in  reference  to  the  choking  of  the 
rollers  applies  also  to  the  turning  out  of  the  electric 
lights  before  daylight.  There  was  evidence  to  authorize 
a  finding  that  a  request  was  made  by  the  plaintiff  to  have 
the  lights  burning  until  daylight.  Now,  it  is  not  to  be 
understood  that,  because  such  promises  were  made,  the 
plaintiff  was  thereby  freed  from  contributory  negU- 
gence  in  cleaning  the  material  from  the  rollers.  He 
would  have  no  right  of  recovery  if,  when  the  lights 
were  turned  out,  he  had  groped  in  the  dark,  and  placed 
his  hand  on  the  rollers,  and  recklessly  and  negligently 
allowed  it  to  be  drawn  between  them.  But  the  evidence 
authorized  a  finding  that  he  attempted  to  perform  what 
might  well  be  termed  a  dangerous  act,  and  that  he  was 
not  negligent  in  the  manner  in  which  he  used  his  hand 
in  removing  the  material  from  the  rollers. '  It  is  pos- 
sible that  we  have  not  mentioned  all  that  is  claimed  as 
wanting  in  the  evidence  to  support  this  verdict. 

Without  further  elaboration,  and  after  a  careful 
examination  of  every  fact  testified  to  by  the  witnesses, 
we  are  led  to  the  conclusion  that  the  verdict  is  fully 
sustained,  and  that  it  ought  not  to  be  disturbed.  There 
is  one  fact  which  stands  out  all  through  the  records  and 
that  is,  that  this  machinery  was  imperfect  and  defective. 
If  it  had  been  otherwise,  the  choking  of  the  fifth  rollers 
would  not  have  been  so  frequent ;  and  we  think  the  evi- 
dence fairly  sKows  that  it  was  attributable  to  the  use  of 
the  hopper.  It  is  to  be  admitted  that  these  hoppers  are 
in  use  in  many  of  the  roller-mills  in  the  country,  and  in 
many  others  they  are  not ;  but  it  is  not  a  question  of 
law  for  a  court  to  determine,  under  the  evidence  in  this 
case,  that  the  hopper  was  not  the  cause  of  the  clogging 
and  choking  of  the  rollers. 
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II.  It  appears  that  one  William  T.  Babbitt  wa& 
employed  by  the  defendant  as  a  miller  in  the  same  miU. 
^  _  His  employment  was  before  the  plaintiff 

entered  the  service  of  the  defendant.  Hia 
deposition  waa  taken  by  the  plaintiff.  He  testified,  in 
substance,  that  he  had  trouble  with  the  fifth  break  rolls 
of  the  mill  on  account  of  choking;  that  it  occurred 
frequently,  and  that  he  usually  cleaned  out  the  accu- 
mulation of  material  with  his  hands,  and  that  there  was 
no  other  practicable  way  of  doing  it,  and  that  the 
hopper  was  the  cause  of  the  choking  most  of  the  time ; 
that  the  clogging  was  usually  caused  by  the  accumida- 
tion  of  soft,  fluffy  material  adhering  to  the  sides  of  the 
hopper,  and  then  falling  down  in  a  mass  on  the  roll. 
He  was  asked  this  question:  *^ State  whether  or  not 
you  ever  made  any  complaint  about  said  hopper  over 
said  fifth  break  roU  being  kept  in  use  in  said  mill.  If 
yes,  to  whom  did  you  make  such  complaint!  When, 
and  how  often!  What  did  you  say,  and  what  reply  or 
answer  did  you  receive f  The  defendant  objected  to 
the  question  on  the  ground  that  it  was  immaterial  and 
irrelevant.  The  objection  was  overruled,  and  the 
witness  answered  as  follows:  "-4.  I  made  com- 
plaint about  said  hopper  over  said  fifth  break  roll  in 
said  miU  several  times  to  H.  C.  Johnson,  the  head 
miller.  I  cannot  give  the  exact  dates  of  the  times  that 
I  complained  about  it,  but  I  complained  about  it  several 
times  during  the  period  that  I  remained  there.  I  told 
Mr.  Johnson  that  that  roll  was  continually  giving  me 
trouble,  and  that  he  had  ought  to  do  something  to 
remedy  it.  I  cannot  recall  the  exact  words  of  his 
various  answers,  but  they  were  of  such  a  nature  that 
gave  me  to  understand  that  he  would  remedy  it  as  soon 
a&  he  could  get  the  time.^' 

It  is  strenuously  contended  that  the  admission  of 
this  and  other  evidence  of  like  character  by  the  same 
witness  was  prejudicial  error.  The  argument,  briefly 
stated,  is  that  it  is  a  plain  departure  from  the  rules  of 
evidence ;  that  it  does  not  tend  to  prove  any  issue  in  tL-e 
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case;  that  it  is  collateral,  and  affords  no  reasonable 
presumption  or  inference  as  to  the  principal  matter  in 
dispute.  It  is  claimed,  in  substance,  that  the  issue  pre- 
sented by  the  pleadings  was  whether  Johnson  promised 
the  plaintiff  to  amend  the  alleged  defect,  and  that  proof 
that  he  had  before  that  promised  Babbitt  to  do  the  same 
thing  did  not  tend  to  show  that  he  made  the  promise  to 
the  plaintiff.  This  may  be  conceded,  and  yet  we  think 
the  evidence  was  properly  allowed  to  go  to  the  jury. 
The  issue  as  to  the  promise  to  repair  the  defect  was  not 
the  only  issue  in  the  case.  Back  of  that  was  the  most 
important  issue,  which  was  whether  there  was  in  fact 
any  defect.  The  def'^ndant  contended  all  through  the 
trial,  and  contends  now,  that  the  hopper  was  a  proper 
appliance ;  that  it  was  not  a  defect  in  the  machinery  of 
the  mill.  Babbitt  testified  that  it  was  a  defect,  and  the 
evidence  complained  of  amounts  to  a  tacit  admission 
of  Johnson  that  it  was  defective.  The  witness  states 
that  he  gave  him  to  understand  that  he  would  remedy 
it  as  soon  as  he  could  get  time.  It  is  always  competent 
to  prove  the  admission  of  a  party  against  his  interest; 
and  the  question  and  answer  tend  to  prove  that  Johnson 
conceded  or  admitted  the  defect  complained  of, 
Johnson  was  the  general  agent  of,  and  represented,  the 
defendant  to  the  fullest  extent.  We  do  not  feel  called 
upon  to  further  consider  the  case.  * 

The  judgment  of  the  district  court  is  affibmed. 


0.   P.   Spubgin,   Administrator,    Appellee,  v.  E.   S.      j  82  isri 

BowEBS,  Appellant.  '  82  is? 


1.  Estates  of  Decedents:  sale  of  real  estate:  notice.  Where 
upon  the  application  of  an  administrator  an  order  in  probate  has 
been  made  for  the  sale  of  real  estate  for  the  payment  of  the  claims 
of  creditors  of  the  estate,  such  order  will  not  be  deemed  invalid 
beoanse  notice  of  said  application  was  not  served  upon  one  claiming 
an  undivided  one- eighth  interest  in  said  property  through  one  of 
the  devisees. 
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2.     :  :    '  '     ■  .    Sueli  a  sale  is  cmly  voidable,  and  is  not 

subject  to  collateral  attack. 

8.     :    ' :    :   quieting  titlb.    The  defendant,   as  a 

creditor  of  one  of  the  devisees,  having  sold  under  execution,  and 
received  a  deed  to  the  undivided  one-eighth  interest  of  the  lands  in 
controversy,  held,  that  the  administrator  of  the  estate  was  entitled 
after  obtaining  the  above  order  of  sale  to  have  the  interest  of  tho 
defendant  under  said  deed  declared  junior  and  inferior  to  the  inter- 
est of  the  creditors  of  said  estate. 

Appeal  from   Marion    District  Court. — Hon.    J.    H. 

Hendebbon^  Judge. 

Thubsdat,  Februaby  5, 1891. 

Edwabd  Murray  was  unmarried  and  died  testate 
on  June  25,  1887,  possessed  of  real  and  personal  prop- 
erty. A  provision  of  his  wiU  is  in  words  as  foUows: 
'*!  give  and  bequeath  to  Ezra  Murray,  my  fourth  son, 
one-eighth  of  my  estate.  ^^  Ezra  Murray  was  a  non-resi- 
dpnt  of  this  state  and  indebted  to  the  defendant  on  a 
promissory  note.  On  July  20,  1887,  the  defendant 
commenced  a  suit  in  the  district  court  of  Marion  county 
on  the  note  against  Ezra  Murray,  and  aided  the  same 
by  attachment,  by  virtue  of  which  the  supposed  interest 
of  Ezra  in  his  father's  real  estate  was  attached.  The 
service  by  which  the  court  took  jurisdiction  was  by 
publication  only.  There  was  no  appearance  by  Ezra, 
and  upon  final  hearing  a  judgment  was  entered  for  the 
amount  of  the  note,  one  hundred  and  twenty-nine 
dollars  and  thirty-eight  cents,  with  costs  and  attorney's 
fee.  There  is  a  controversy  as  to  the  character  of  the 
judgment,  whether  personal  or  in  rem^  but  for  the  pur- 
poses of  the  case  it  will  be  regarded  as  the  latter.  By 
regular  course  ' ^the  interest  of  E.  D.  Murray"  (Ezra) 
was  sold  on  execution  to  the  defendant,  and  with  the 
expiration  of  redemption  a  deed  was  obtained.  On 
September  5, 1887,  the  plaintiff  was  appointed  adminis- 
trator of  the  estate  of  Edward  Murray,  and  on  Septem- 
ber 25,  1887,  he  filed  his  petition  in  the  district  court 
of  Marion  county  for  an  order  to  sell  all  the  lands  of 
which  Edward.  Murray  died  seized  for  the  payment  of 
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the  debts  of  the  estate.  Due  and  legal  notice  was  given 
of  the  pendency  of  the  application  to  all  parties  inter- 
ested in  the  real  estate,  except  the  defendant,  as  to 
whom  no  service  was  attempted.  On  January  14, 1888, 
upon  default  entered  of  all  the  parties  served  with 
notice,  an  order  was  made  for  the  sale  of  the  real  estate 
as  prayed.  This  action  is  brought  by  the  plaintiff  to 
cancel  the  conveyance  to  the  defendant,  and  declares 
his  lien  or  interest  therein  junior  and  inferior  to  that  of 
the  creditors  of  the  estate,  on  the  ground  that  the  con- 
veyance operates  as  a  cloud  upon  the  title,  because  of 
which  plaintiff  is  unable  to  sell  the  same  and  give  title 
thereto.  The  objection  t6  such  a  decree  will  be  con- 
sidered in  the  opinion.  The  district  court  gave  a'decree 
for  the  plaintiff,  and  the  defendant  appeals. — Affirmsd. 

jL.  Kinkaidf  for  appellant. 
Jas.  D.  Gamble,  for  appellee. 

Granger,  J. — The  answer  to  the  petition  and  the 
arguments  in  the  case  by  appellant  present  very  many 
objections  to  the  decree  of  the  district  court.  Having 
in  view  one  fact  that  should  be  without  dispute,  and  we 
may  be  aided  much  to  a  speedy  conclusion,  which  is, 
that  the  claim  of  Ezra  Murray,  and  hence  of  the  defend- 
ant, to  the  land  is  secondary  to  that  of  the  plaintiff  for 
the  benefit  of  the  creditors.  The  claim  of  appellant  is 
not  to  any  specific  portion  of  the  land,  but  to  an  undi- 
vided one-eighth.  The  order  of  the  court  was  not  to 
sell  a  specific  part,  but  the  whole.  The  contention  of 
the  appellant  is  not  that  the  order  for  sale  is  inoper- 
ative as  to  the  interest  he  claims,  but  as  to  the  whole. 
He  makes  certain  denials,  and  then,  by  affirmative  alle- 
gations, questions  the  correctness  of  the  proceedings  of 
the  probate  court ;  such  as  that  all  persons  in  interest 
were  not  served  with  notice ;  that  the  petition  did  not 
contain  a  statement  of  all  the  claims  against  the  estate ; 
that  the  executor  did  not  render  a  full  account  of  the 
disposition  made  of  the  personal  effects  of  the  estate ; 
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that  the  order  was  made  without  jarisdiction  of  all 
persons  interested  in  the  land ;  and  'that  the  administra- 
tor had  not  admitted  or  approved  the  claims  against  the 
estate,  etc.;  and  asks  relief  as  follows:  "Wherefore, 
the  defendant  asks  that  said  order  directing  said  execu- 
tor to  sell  said  lands  be  canceled  and  set  aside,  together 
with  all  proceedings  thereunder  ;  and  further  asks  that 
said  executor  be  estopped  from  paying  or  recognizing 
the  said  claims,  filed  against  said  estate  as  valid  debts 
against  said  estate ;  and  defendant  further  asks  for 
costs  of  suit.'*  With  the  conceded  fact  at  the  outset 
that  the  claim  of  the  appellant  must  yield  to  that  of 
the  creditors  in*  a  proceeding  that  is  legal  and  regular, 
and  with  the  fact  unquestioned  that  the  probate  court 
has  determined  that  legal  reasons  for  the  sale  in  the 
interest  of  creditors  exist,  and  in  pursuance  thereof 
ordered  the  sale,  we  conie  to  consider  the  reasons  why 
the  order  should  be  set  aside  or  decreed  void  ;  for  such 
is  the  effect  of  sustaining  the  objections  or  granting  the 
relief  asked  by  defendant. 

I.  It  is  true  that  no  service  of  notice  was  made 
upon  the  defendant.  Can  he,  for  that  reason,  even  if 
1.  EsTATBsof  entitled  to  notice,  obtain  such  relief  in  this 
ttuTofreai  proceeding »  Certainly  not.  The  probate 
estate:  notioo.  proceeding  is  not  void.  Many  consider- 
ations forbid  a  rule  that  would  declare  proceedings  in 
the  settlement  of  an  estate  void  for  a  failure  to  obtain 
notice  upon  one  of  several  parties  having  some  interest 
in  the  real  estate.  If  the  appellant  claimed  a  paramount 
title  to  the  land,  and  his  land  was  being  appropriated 
to  the  interest  of  others,  a  different  question  would 
arise.  In  the  probate  proceeding  the  appellant  could 
no  more  than  have  contested  a  legal  necessity  for  the 
sale.  Considerations  of  controlling  importance  require 
that  in  matters  of  this  kind  parties  entitled  to  and  not 
receiving  notice  should  assail  the  orders  of  the  court 
directly,  and  seek  an  opportunity  to  show  cause  why  the 
order  should  be  set  aside.  Such  a  rule  is  in  the  interest 
of  the  speedy  and  fair  settlement  of  estates.  The  other 
rule  would  be  obstnictive  in  its  operation,  with  no  good 
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results,  and  is  opposed  by  sound  public  policy.  No 
precedent  for  such  interference  with  the  orders  of  a 
probate  court  is  known  to  us,  nor  do  we  think  one  is  to 
be  found. 

II.  This  is  a  collateral  proceeding.  Bunce  v. 
Bunce^  59  Iowa,  533 ;  Dahms  v.  Alston^  72  Iowa,  411. 

The  objections  to  the  regularity  of  the  pro- 
"  "*  ceedings  by  which  the  order  was  x)btained, 

as  that  the  petition  did  not  specify  what  it  should ; 
that  there  was  not  a  proper  accounting  as  to  the 
personal  effects  of  the  estate;  and  that  accounts  were 
not  properly  admitted  and  approved,  etc. — cannot 
be  considered  in  this  proceeding  to  avoid  the  order. 
The  order  is  not,  as  we  have  said,  void.  At  best  it  is 
but  voidable,  and  the  rule  is  familiar  that  collateral 
proceedings  are  not  available  to  assail  such  a  judgment 
or  order.  The  effect  of  the  objections,  if  considered  in 
this  proceeding  and  sustained,  would  be  to  transfer  the 
right  to  determine  when  the  real  estate  of  a  pending 
estate  should  be  sold  to  pay  debts  from  the  probate 
court  to  a  court  of  equity.  Every  remedy  that  could  be 
available  to  the  defendant  in  this  proceeding  is  available 
in  the  proper  court  and  proceeding  for  the  determina- 
tion of  such  questions.  We  may  assume  that  a  party 
entitled  to  and  who  has  not  received  notice  of  an  appli- 
cation for  such  an  order  at  any  time  when  a  hearing 
could  be  of  avail  would,  upon  application,  by  suitable 
action  of  the  court  be  granted  a  proper  hearing.  From 
these  considerations  we  hold  that  the  order  for  the  sale 
of  the  land  is  valid,  and  should  be  carried  into  effect. 

III.  The  district  court  declared  the  conveyance  of 
the  land  to  defendant  under  the  attachment  proceedings 
J . .    void  and  of  no  effect.    Of  course,  this  decree 

quielim  title.*  13  of  no  greater  force  than  to  declare  it  of 
no  effect  as  against  the  right  of  the  plaintiff  to  appro- 
priate the  land  to  the  payment  of  debts  in  the  proper 
manner,  and  that  the  title  to  the  land,  under  sale  by 
him,  could  not  be  affected  because  of  any  right  of  the 
defendant.  This  is  all  that  is  sought  by  the  plaintiff, 
and  it  is  all  the  decree  designs.    This  was  really  the 
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situation  of  aflfairs  without  this  proceeding.  The  defend- 
ant, considering  the  purchase  by  him  as  legal,  stands 
only  in  the  place  of  Ezra  Murray,  whose  interest  would 
be  one-eighth  of  what  remained  after  the  settlement  of 
the  estate  by  a  proper  application  of  the  property.  This 
proceeding  was  necessitated  because  of  doubts  in  the 
minds  of  would-be  purchasers  as  to  the  validity  of  the 
title,  because  of  the  unwarranted  claims  of  defendant, 
so  far  as  the  facts  can  now  be  known.  The  defendant, 
in  the  interest  of  advancing  the  settlement  of  the  estate, 
could  have  contested  the  validity  of  the  order  by  a 
direct  and  proper  proceeding,  or  have  conceded  the 
right  of  sale  by  the  administrator.  The  failure  to  do 
either  rendered  action  by  the  administrator  necessary  to 
adjust  the  title,  that  a  sale  might  be  had,  and  the  settle- 
ment of  the  estate  concluded.  In  our  consideration  of 
the  case  we  have  not  followed  the  course  indicated  by 
appellant's  argument,  and  have  left  without  consider- 
ation many  questions  that  we  think  unimportant  to  a 
correct  conclusion.  • 

The  decree  of  the  district  court  should  be  and  is 

AFFIRMED. 
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Commercial  National  Bank,  Appellee,  v.  Farmers 

&  Traders'  National  Bank,  Appellee ; 

E.  Clark,  Appellant. 

E.  Clark,    Appellant,  v.  Farmers   &  Traders' 

National  Bank,  Appellee. 

Attachment  of  Corporate  Stock:  levy:  notice:  prior  assion- 
HENT.  The  levy  of  an  attachment  upon  shares  of  stock  in  an 
incorporated  company,  of  which  no  notice  is  served  upon  the 
attachment  defendant  as  required  by  section  2967  of  the  Ckxle  of 
1878,  is  void,  and  a  sale  thereof  under  execution  upon  a  judgment 
rendered  in  such  attachment  proceedings  will  convey  no  title  to 
the  purchaser  as  against  one  claiming  said  stock  under  an  assign- 
ment made  prior  to  the  date  of  the  attachment,  but  without  a 
transfer  thereof  upon  the  books  of  the  company. 
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Appeal  from  Mahaska  District  Court — Hon.  J.  K. 

Johnson,  Judge. 

Thursday,  February  5, 1891 

These  are  actions  in  chancery  to  restrain  the  sale 
and  transfer  of  certain  stock  in  the  American  Coal  Com- 
pany, a  corporation  existing  under  the  laws  of  this  state, 
and  to  settle  the  conflicting  claims  and  title  thereto  of  the 
respective  parties.  The  cases  were  consolidated  in  the 
court  below,  and  tried  together,  A  decree  was  entered 
sustaining  the  title  to  the  stock  claimed  by  the  Farmers 
&  Traders'  National  Bank.  The  defendant,  E.  Clark, 
appeals.  — Reversed. 

C.  C.  &  O.  L.  Nourse  and  Seevers  A  Seevers,  for 
appellant :  Section  1078  of  the  Code,  in  so  far  as  the 
same  relates  to  the  transfer  of  shares  in  a  corporation  on 
its  books,  is  solely  for  the  benefit  of  the  corporation, 
and  for  its  protection  only.  Black  v.  Zachari,  3  How. 
494 ;  Bank  v.  Lanier,  11  Wall.  369  ;  McNiel  v.  Bank,  46 
N.  Y.  325,  331 ;  Blowin  v.  Liquidators,  30  La.  Ann. 
671 ;  Duke  v.  Navigation  Co.,  10  Ala.  82,  90;  Bank  v. 
Richards  J  6  Mo.  App.  454 ;  Boatman  v.  Abel,  48  Mo. 
186 ;  Moore  v.  Bank,  52  Mo.  379 ;  Fraser  v.  Dell,  11 
S.  C.  486 ;  Nat.  Bank  v.  Bank,  105  U.  S.  217.  An 
assignment  of  shares  not  entered  on  the  books  of  the 
corporation  vests  in  the  assignee  a  title  to  the  stock 
which  is  superior  to  that  of  an  attaching  creditor  of  the 
assignor  who  has  no  notice  of  the  assignment.  Thurber 
V.  Crump,  86  Ky.  408 ;  Corrick  v.  Richards,  3  Lea,  1 ; 
Broadway  Bank  v.  McElrath,  13  N.  J.  Eq.  24 ;  Com. 
Bank  v.  Kortright,  22  Wend.  348,  362 ;  Smith  v.  Coal 
Co.,  7  Lansing,  317 ;  Cormean  v.  Oil  Co.,  3  Daly,  218  ; 
Building  Ass^n  v.  Sundmeyer,  50  Pa.  St.  67 ;  Finney^  s 
Appeal,' 59  F&.  St.  398;  Bby  v.  Guest,  94  Pa.  St.  160; 
Smith  V.  Crescent  City,  30  La.  Ann.  1378 ;  Seeligson  v. 
Brown,  61  Tex.  114 ;  Com.  Nat.  Bank  v.  Nat.  Bank,  7 
Fed.  Rep.  369  ;  Sibley  v.  Bank,  133  Mass.  515 ;  2  Water- 
man on  Corporations,  205 ;  Boston  Music  Hall  v.  Corey, 
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129  Mass.  435 ;  Scott  v.  Bank,  15  Fed.  Rep.  594  ;  Conant 
V.  BanJc,  1  Oh.  St,  298 ;  Cook  on  Stockholders,  sees.  486 
to  490  ;  1  Morawetz  on  Corporations,  sees.  198  to  199  ; 
Coleridge  on  Collateral    Securities,   sees.   271  to  276 ; 
Newberry  v.  Iron   Co.,   17  Mich.    140,   141,  157.    An 
erroneous  construction  of  this  section  1078  of  the  Code 
was  adopted  in  i<¥,  Madison  Lumber  Co,  v.  Bank,  71 
Iowa,  270.    Transfer  of  stock  in  national  banks  not  in 
accord  with  the  provisions  of  the  by-laws,  are  by  the 
federal  courts  held  to  be  valid  as  against  an  attaching 
creditor  or  an  assignee  under  insolvent  laws.     Sibley  v. 
Bank,  133  Mass.  515.    The  statute  does  not  forbid  such 
a  transfer.     It  must,  therefore,  be  true,  that  as  between 
the  parties  the  transferee  is  vested  with  the  absolute 
legal  title  to  the  stock.    The  person  making  the  trans- 
fer leaving  no  interest  when  the  stock  is  attached,  the 
attaching  creditor  gets   nothing.    Manny   t.  Adams, 
32  Iowa,  165;  Harshbarger  v.  Harshbarger,  26  Iowa, 
503 ;   Ba^on  t?.    Thompson,   60  Iowa,  284 ;   Rogers  v. 
Highland,  69  Iowa,  504.     The  statute   clearly  means 
that  the  attachment  and  sale  is  not  valid  against  a  good- 
faith  purchaser,  and  it  has  been  so  held  in  Weston  v. 
Bear  River  Co.,  6  Cal.  425 ;   Winter  v.  Mining  Co.,  53 
Cal.  429.   In  Smith  v.  Am.  Coal  Co.,  supra,  the  provision 
in  the  by-laws  of  the  company  was  "no  transfer  of  the 
stock  shall  be  valid,  unless  made  upon  the  books  of 
the  company,"  and  in  Bank  v.  Kortright,  supra,  the 
charter  of  the  corporation  provided  that  ''no  transfer 
shall  be  valid,  unless  such  transfer  shall  have  been  regis- 
tered in  a  book  kept  for  that  purpose  by  the  directors," 
yet  in  both  cases  it  was  held  an  assignment  of  the  certifi- 
cate not  so  recorded  was  entitled  to  priority  over  a  subse- 
quent attaching  creditor  without  notice.    It  was  held 
in    Thurber   v.   Crump,    supra,    that   an   unrecorded 
assignment  of  the  certificate  was  entitled  to  priority 
over  a  subsequent  attaching  creditor  without   notice. 
The  provision  of  the  charter  and  statute  in  Fisher  t. 
Bank,  71  Mass.  373,  380,  was  that  "the  stock  of  said 
bank  shall  be  transferable  only  at  its  banking  house  on 
its  books."    There  is  no  such  provision  in  our  statute, 
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and  the  validity  of  a  transfer  not  so  made  is  not  by  the 
Massachusetts  statute  made  valid  between  the  parties. 
The  prior  case^of  Sargent  v.  Ins.  Co.,  25  Mass.  99,  is 
fully  distinguished  in  the  opinion  in  and  so  far  as  the 
same  is  applicable  to  the  case  at  bar.  See  also  in 
ittiis  connection  Boston  Music  Sail  v.  Corey^  supra^  and 
Sibley  V.  BanTc^  supra.  In  the  following  cases  it  is  held 
under  a  statute  like  ours  in  substahce  that  an  unre- 
corded transfer  was  valid  against  all  the  world  except 
good-faith  purchasers :  Colt  v.  IveSj  81  Conn.  26,  34,  35 ; 
Weston  V.  Bear  Rvoer  Co.^  5  Cal.  186 ;  s.  c,  6  Cal.  426  ; 
Parrott  v.  Bayer s^  40  Cal.  614 ;  Winter  v.  Mining  Co. , 
53  Cal.  429;  This  court  said  in  Moore  v.  Walker^  46 
Iowa,  164,  that  section  1078  of  the  Code  was  '^  intended 
as  a  protection  to  the  company,  and  is  designed  to  apply 
only  when  the  sale  or  transfer  of  the  stock  in  some  way 
<;onflicts  with  the  interests  of  the  corporation."  The 
same  remark  was  made  by  this  court  in  Farmers 
<fe  Merchants^  Bank  v.  Wassen^  48  Iowa,  336.  The 
attachment  is  invalid  and  void,  because  no  notice  was 
43erved  on  the  defendants  in  the  action  or  either  of  them 
that  the  stock  had  been  attached.  Mrst  Nat  Bank 
of  Newton  v.  Banky  71  Iowa,  486 ;  Collier  v.  French^ 
64  Iowa,  677. 

BlancTiard  &  Preston  and  Wm.  McNett,  for 
appellee :  Ft.  Madison  Linaber  Co.  v.  Bank^  71  Iowa, 
270,  is  decisive  of  this  case.  A  transfer  of  corporation 
stock  is  not  .valid  as  against  attaching  creditors  of  the 
assignor  without  notice,  unless  the  transfer  is  entered 
on  the  books  of  the  company  as  provided  by  section 
1078  of  the  Code.  Ft.  Madison  Lumber  Co.  v.  Bank, 
71  Iowa,  270 ;  Jiyan  v.  Campbell^  71  Iowa,  760 ;  Fisher  v. 
Bankj  5  Gray,  373  ;  SkowTiegan  Bank  v.  Custer^  49  Me. 
315;  Peoples  Bank  v.  Oridley,  91  HI.  457;  Sabin  v. 
Banky  21  Vt.  353 ;  Cheever  v.  Meyer j  62  Vt.  66 ;  Slate 
Ins.  Co.  V.  Sax,  2  Tenn.  Ch.  607 ;  In  re  Application  of 
Murphy,  51  Wis.  419 ;  In  re  Application  of  Murphy, 
8  N.  W.  Rep.  419  ;  Pinkerton  v.  Railroad,  42  N.  H. 
424 ;  Northrop  v.  Turnpike  Co.^  3  Conn.  644 ;  Fisher  v. 
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Carr,  20  Me.  301 ;  Weston  n.  Bear  River  &  0.  Co.,  5 
Cal.  186 ;  Strout  v,  Natoma  Co.,  9  Cal.  186  ;  Nagles  v. 
Wharf  Co.,  20  Cal.  329 ;  Farmers'  Nat.  Bank  v. 
Wilson,  B8  GbI.  600;  Warren  v.  Mfg.  Co.,  62  Vt.  75; 
Button  V.  Bank,  13  Conn.  493 ;  Oxford  Turnpike  Co. 
V.  Bunnell,  6  Conn.  652 ;  Boyd  v.  Rockport,  7  Gray,  406  '; 
Newell  t).  WilUston,  138  Mass.  240 ;  Coleman  v.  Spencer, 
5  Black.  197  ;  State  v.  Bank,  89  Ins.  302 ;  Topeka  Mfg. 
Co.  V.  Sale,  17  Pae.  Rep.  601 ;  Richmond  v.  Irons,  121 
U.  S.  27,  68 ;  Cent.  Nat.  Bank  V.  WilUston,  138  Mass. 
244 ;  1  Morawetz,  Corporations,  sec.  199.  The  statute 
does  not  require  that  a  notice  be  given  the  defendant 
that  the  stock  has  been  attached.  The  proceedings 
specified  In  paragraph  1  are  not  required  as  to  the  kind 
of  property  named  In  paragraphs  3  or  4 ;  that  Is,  no  notice 
is  required.  It  has  been  so  held  as  to  paragraph  4. 
Phillips  V.  Oermon,  43  Iowa,  101.  Paragraph  3  Is  a  law 
unto  Itself.  This  is  the  construction  given  by  this  court 
in  Moore  v.  Walker,  46  Iowa,  164.  The  cases  of  First 
Nat.  Bank  v.  Bank,  71  Iowa,  486 ;  Collier  v.  French, 
64  Iowa,  577,  related  to  real  estate^  and  can  have  no 
bearing  on  the  question.  If  it  be  conceded  that  a  notice 
of  attachment  was  required  and  that  none  was  given,  this 
would  not  invalidate  the  sale,  the  debtor's  remedy  being 
against  the  sheriff.  Cowles  v.  Hardin,  101  N.  C.  388 ; 
Wilkins  v.  Turtellott,  28  Kan.  825 ;  Waples  on  Attach- 
ment, pp.  181,  182  ;  Covendcr  v.*  Smith,  1  Iowa,  306 ; 
Ayers  v.  Campbell,  9  Iowa,  213;  1  McClaln's  Dig.,  pp. 
772,  773.  If  such  notice  was  required  it  will  be  conclu- 
sively presumed  that  it  was  given.  Code,  sec.  3669. 
Every  legal  presumption  should  be  entertained  that  an 
oflBcer  has  done  his  duty.  Cole  v.  Porter,  4  Green,  610 ; 
Goodrich  v.  Beauman,  37  Iowa,  563 ;  In  re  Estate  of 
Edwards,  58  Iowa,  431 ;  Bud  v.  Durall,  36  Iowa,  315 ; 
Spitler  V.  Schofield,  43  Iowa,  571. 

Beck,  C.  J. — I.  The  controversy  in  this  case 
Involves  the  title  and  right  to  three  hundred  shares  of 
stock  of  the  American  Coal  Company,  a  corporation 
organized  pursuant  to  the  laws  of  this  state.    The  facts, 
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briefly  but  sufficiently  stated  to  present  the  questions  in 
the  case,  are  as  follows:  The  Farmers  &  Traders' 
National  Bank,  defendant  in  each  of  the  cases  which 
are  consolidated,  claims  title  to  the  stock  under  sheriff '  s 
sale  to  it  upon  a  judgment  against  H.  W.  McNeil,  and 
another.  The  stock  was  owned  by  McNeil,  and  stood 
in  his  name  on  the  books  of  the  corporation.  No 
question  arises  as  to  the  validity  of  the  judgment  and 
regularity  of  the  attachment  on  which  the  stock  was 
seized,  or  of  the  execution  upon  which  the  stock  was 
finally  sold  to  the  defendant.  E.  Clark,  the  plaintiff  in 
one,  and  a  defendant  in  the  other,  of  the  cases  which 
were  consolidated,  claims  right  and  title  to  the  stock  in 
question  upon  these  facts:  McNeil  transferred  the 
stock  in  question  to  the  Commercial  National  Bank,  the 
plaintiff  in  the  first  cause  consolidated,  as  collateral 
security,  and  the  bank  transferred  it  to  Clark.  The 
first  transfer  was  by  an  indorsement  of  the  certificates 
of  stock  to  the  bank.  This  indorsement  was  filled  up 
with  the  name  of  the  receiver  of  the  bank,  and,  after 
Clark  purchased  the  stock,  his  name  as  assignee  was 
inserted,  and  the  receiver's  name  was  erased.  No 
transfer  of  the  stock  on  the  books  of  the  coal  company 
was  made  to  Clark.  The  sheriff,  upon  making  the  sale 
of  stock  to  the  Farmers  &  Traders'  Bank,  entered  upon 
the  stub  of  the  stock  certificates,  bound  with  other 
certificates  in  a  book  in  the  usual  way,  a  transfer  to  the 
Farmers  &  Traders'  National  Bank.  No  notice  was  given 
to  McNeil  and  the  Oskaloosa  Tanning  Company,  defend- 
ants in  the  judgment  whereon  the  execution  was  issued, 
or  either  of  them,  of  either  the  attachment  or  the  exe- 
cution. Other  facts  of  the  case  need  not  be  recited,  as 
those  stated  present  the  controlling  questions  in  the 
case  in  the  view  we  take  of  it. 

II.  .  It  is  insisted  by  counsel  for  the  Farmers  & 
Traders'  National  Bank  that,  the  transfer  of  the  stock  to 
the  Commercial  National  Bank  and  to  Clark  not  having 
been  entered  upon  the  books  of  the  corporation  issuing 
the  stock,  is  not  valid,  except  as  between  the  parties, 
and  cannot  be  set  up  agaijxst  the  Farmers  &  Traders' 
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National  Bank.  Counsel  base  this  position  npon  Code, 
section  1078,  as  constnied  and  applied  by  a  prior  decision 
of  this  court.  FL  Madison  Lumber  Co.  v.  BanTc^  71 
Iowa,  270.  The  correctness  of  the  construction  put  upon 
the  statute  in  this  case  is  denied  by  Clark's  counsel 
who  vigorously  assail  the  decision.  We  see  no  reason 
to  doubt  its  correctness,  and  do  not  feel  called  upon 
to  defend  it  in  this  case.  If  the  Fanners  &  Traders* 
National  Bank  had  acquired  a  valid  title  under  the 
attachment,  judgment  and  execution,  we  think  Clark 
could  not,  under  the  transfer  to  himself,  defeat  the  title 
thus  acquired  by  the  bank.  But  if  its  title  fails,  then 
Clark  can  hold  the  stock,  as  there  is  no  creditor  or  pur- 
chaser who  can  claim  it,  and  the  transfer  is  good  as 
between  himself  and  McNeil  and  the  Commercial 
National  Bank,  the  parties  thereto. 

III.  We  shall  now  inquire  as  to  the  validity  of 
the  title  to  the  stock,  set  up  by  the  Farmers  &  Traders' 
National  Bank.  As  we  have  seen,  the  defendants  in 
the  attachment  and  execution  were  not  notified  of  the 
levy  of  these  writs.  Code,  section  2967,  is  in  this 
language :  "Stock  or  interest  owned  by  the  defendant 
in  any  company,  and  also  debts  due  him,  or  property 
of  his  held  by  third  persons,  may  be  attached,  and  the 
mode  of  attachment  must  be  as  follows :  First.  By 
giving  the  defendant  in  the  action,  if  found  within  the 
county,  and  also  the  person  occupying  or  in  possession 
of  the  propert^^,  if  it  be  in  the  hands  of  a  third  person, 
notice  of  the  attachment.  Second.  If  the  property  is 
capable  of  manual  delivery,  the  sheriff  must  take  it 
into  his  custody,  if  it  can  be  found.  Third.  Stock 
in  a  company  is  attached  by  notifying  the  president  or 
other  head  of  the  company,  or  the  secretary,  cashier  or 
other  managing  agent  thereof,  of  the  fact  that  the  stock 
has  been  so  attached.  Fourth.  Debts  due  the  defend- 
ant, or  property  of  his  held  by  third  persons,  and 
which  cannot  be  found,  or  the  title  to  which  is  doubt- 
ful, are  attached  by  garnishment  thereof."  Stock  in  a 
corporation  is  levied  upon  by  execution  in  the  same 
manner  as  prescribed  for  attaching  it.    Paragraph  1  of 
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the  foregoing  section  is  applicable  to  all  property  sub- 
ject to  attachment,  and  of  course  to  levies  upon  stock 
in  a  corporation.  First  Nat  Bank  v.  BanJc^  71  lowa^ 
486.  It  will  be  observed  that  paragraph  1,  section  2967, 
of  the  Code,  above  quoted,  is  general,  and  applies  to 
all  classes  and  kinds  of  property.  The  other  para- 
graphs apply  to  the  kinds  of  property  expressed  in 
each.  The  ruling  in  First  Nat.  Bank  v.  Bank^  supra^ 
applies  the  first  paragraph  to  levies  upon  real  estate. 
There  are  stronger  reasons  for  applying  it  to  levies 
upon  corporation  stock,  which  is  intangible,  and  inca- 
pable of  manual  delivery,  and  cannot  be  held  in  visible 
possession,  so  that  its  seizure  upon  a  writ  would  give 
notice  of  a  levy  thereon.  Under  the  doctrine  of  the 
decisions  of  this  court  construing  the  section  of  the 
Code  atove  quoted,  the  Fanners  &  Traders'  National 
Bank  acquired  no  title  to  the  stock  in  question,  for  the 
levy  of  the  attachment  and  execution  were  void.  It 
cannot,  therefore,  set  up  its  claim  to  defeat  Clark's 
title  to  the  stock.  Moore  u.  Opera  House  Co.^  81  lowa^ 
45.  Other  questions  discussed  by  counsel  need  not  be 
noticed.  These  considerations  lead  to  the  conclusion 
that  Clatk's  title  to  the  stock  ought  to  be  established 
and  enforced. 

The  decree  of  the  district  court  will  be  reversed^ 
and  the  cause  will  be  remanded  for  a  decree  in  harmony 
with  this  opinion,  or,  at  the  option  of  Clark,  such  a 
decree  will  be  entered  in  this  court.    Reverseix 


J.  A.  SiiAW,  Appellee,  v.  Chicago,  Rock  Iblaio)  & 
Pacific  Railway  Company,  Appellant. 

Bailroads:  nrJURY  to  stock:  damages:  liquidation:  statutory 
PENALTY.  Whore  live  stock  running  at  large  is  killed  or  injured 
by  a  railroad  train  through  the  neglect  of  the  railway  company  to 
fence  its  right  of  way,  an  adjustment,  it  seems,  between  the  rail- 
way company  and  the  owner  of  the  stock  as  to  the  amount  of 
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actual  damages  sustained,  and  the  receipt  by  the  owner  from  the 
railway  company  of  a  duebill  for  the  amount  of  damages  agreed 
upon,  will  preclude  the  owner,  without  previous  demand  for  pay- 
ment, upon  the  expiration  of  thirty  days  after  service  of  notice 
and  affidavit  as  to  the  value  of  the  stock  injured,  made  prior  to 
euch  adjustment,  from  commencing  an  action  for  double  damages 
under  section  1289  of  the  Code. 

Appeal  from  Appanoose  District  Court. — Hon.  Dkll 

Stuaet,  Judge. 

Friday,  February  6,  1891. 

Action  to  recover  doable  the  value  of  live  stock 
alleged  to  have  been  killed  by  an  engine  of  the  defend- 
ant, by  reason  of  the  failure  of  the  defendant  to  main- 
tain a  sufficient  fence  along  its  railway  at  a  plaoe  where 
it  had  a  right  so  to  do.  There  was  a  trial  and  a  judg- 
ment for  the  amount  claimed.  The  defendant  ai^peals. 
Reversed. 

Thos.  S.  Wright  and  Tannehill,  Vermillion  & 
Vermillion^  for  appellant. 

T.  M.  Fee,  for  appellee. 

Robinson,  J. — The  plaintiflP  claims  that  on  the 
night  of  June  19,  1889,  an  engine  of  the  defendant  rail- 
way company  ran  over  three  of  his  colts,  killing  one, 
and  causing  the  others  to  be  killed ;  that  the  colts  were 
running  at  large  on  his  farm,  and  escaped  therefrom  onto 
the  railway  of  the  defendant,  where  they  were  struck 
by  the  engine,  in  consequence  of  the  failure  of  the 
defendant  to  maintain  a  sufficient  fence  at  a  point  where 
it  had  the  right  to  do  so  ;  that  the  reasonable  value  of 
the  colts  was  two  hundred  and  ten  dollars.  On  June  20, 
1889,  the  plaintiff  served  upon  the  defendant  a  notice  in 
writing  of  his  loss  and  damage,  accompanied  by  an 
affidavit  as  contemplated  by  section  1289  of  the  Code. 
On  the  twenty-eighth  day  of  that  month,  the  adjusting 
agent  of  the  defendant  visited  the  plaintiff  for  the  pur- 
pose of  settling  the  liability  of  the  defendant.    At  that 
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time  the  agent  gave  to  the  plaintiff  a  writing,  which  was 
as  follows : 

^'Due  J.  A.  Shaw,  for  value  received,  $210. 

*^S.  S.  Staokhouse, 
"Adjusting  Agent,  C,  E.  I.  &  P.  Ry.  Co." 
And  at  the  same   time   the   plaintiff   signed  and 
delivered  to  the  agent  an  instrument  in  writing,  of  which 
the  following  is  a  copy  : 

■Chicago,  Rock  Island  db  Pacific  Railway  Company,  J.  A,  Shaw,  Dr. 

For  two  coltB,  18  months  old,  English  draught f  180  00 

For  one  black  filly,  20  months  old,  English  draught 80  00 


1310  00 

"  Killed  three  miles  west  of  Centerville,  Iowa,  June 
20,  1889 ;  train  number  14,  engine  number  20  ;  defective 
fence.    Killed  on  section  76,  Southwest  Division. 

*'  Centeeville,  Iowa,  June  28,  1889. 

"Received  of  Chicago,  Rock  Island  &  Pacific  Rail- 
way Company  the  sum  of  two  hundred  and  ten  dollars, 
in  full  for  above  account. 

"J.  A.  Shaw.'^ 

The  duebill  given  by  the  agent  of  the  defendant, 
not  having  been  paid,  this  action  was  commenced 
August  8,  1889.  The  plaintiff  contends  that  the  duebill 
was  not  taken  in  payment  of  his  claim,  and  that  he  is 
entitled  to  recover  double  the  value  of  the  stock  killed, 
and  he  demands  judgment  for  that  amount.  The  defend- 
ant insists  that  the  duebill  was  given  to  settle  the  claim 
of  the  plaintiff,  and  that  it  is  not  liable  in  this  action, 
for  the  reason  that  it  is  not  founded  upon  the  duebill. 
Evidence  was  submitted  on  the  part  of  the  plaintiff 
which  tended  to  show  that  the  allegations  of  his  petition 
in  regard  to  the  value  of  the  colts,  the  cause  of  their 
death,  and  the  liability  of  the  defendant  therefor,  wer^ 
true.  The  defendant  then  called  its  agent  Stackhouse 
who  testified  to  the  giving  of  the  duebill,  and  receipt  and 
to  the  conversation  which  he  had  with  the  plaintiff  at 
that  time.  The  plaintiff  then  testified  that  the  duebill  was 
not  accepted  in  payment  of  his  claim,  but  as  a  memor- 
iuidum  ;  that  nothing  was  said  about  taking  that  in  full 
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payment ;  that  the  agent  agreed  to  send  him  the  money 
within  eight  or  ten  days ;  that  he  relied  on  the  promise^ 
of  the  agent,  and  signed  the  voucher,  and  took  the  due- 
bill  ;  that  nothing  was  said  about  releasing  his  claim. 
When  the  evidence  had  been  fully  submitted,  the 
defendant  moved  the  court  to  direct  a  verdict  for  the 
defendant,  but  the  motion  was  overruled.  The  plaintiff 
thereupon  made  a  motion  to  direct  a  verdict  for  him, 
which  was  sustained,  and  a  verdict  was  returned  in  his 
favor,  by  order  of  the  court,  for  the  sum  of  four  hun- 
dred and  twenty  dollars.  A  motion  for  the  defendant 
for  a  new  trial  was  overruled,  and  a  judgment  entered  in 
favor  of  the  plaintiff  for  the  sum  named  in  the  verdict^ 
and  costs. 

Section  1289  of  the  Code  provides,  in  regard  to  a 
corporation  being  liable  for  stock  killed  by  reason  of  ita 
failure  to  maintain  a  proper  fence  where  the  right  to 
fence  exists,  that  "if  such  corporation  neglects  to  pay 
the  value  or  damage  done  to  any  such  within  thirty  days 
after  notice,  in  writing,  accompanied  by  an  affidavit  of 
such  injury  or  destruction,  has  been  served  *  ♦  ♦ 
such  owners  shall  be  entitled  to  recover  double  the  value 
of  the  stock  killed,  or  damages  caused  thereto."  'The 
appellee  contends  that  the  giving  of  the  duebill  to  him 
by  the  agent  of  the  defendant  was  not  designed  by 
either  party  to  the  transaction  to  operate  as  payment  of 
the  claim  of  the  plaintiff,  and,  therefore,  as  the  duebill 
was  not  paid  within  thirty  days  after  the  statutory 
notice  was  given,  the  claim .  of  the  plaintiff  for  double 
the  value  of  the  stock  killed  was  perfected  by  the  lapse 
of  time,  and  is  not  affected  by  the  giving  of  the  duebiU. 

The  general  rule  undoubtedly  is  that  the  giving  and 
accepting  of  a  duebill  or  promissory  note  for  an  anteced- 
ent debt  will  not  operate  as  a  payment  of  such  debt^ 
unless  it  was  so  intended  by  the  parties.  Farwtll  t). 
Orier^  38  Iowa,  83 ;  Carlin  v.  Heller^  34  Iowa,  256 ;  Halt 
V.  Smithy  10  Iowa,  45.  But  we  do  not  think  that  rule  is 
applicable  to  this  case.  Prior  to  the  giving  of  the  due- 
bill,  the  claim  of  the  plaintiff  was  unliquidated.  It  had 
not  been  admitted  by  the  defendant  to  be  just.    The 
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liability  of  the  defendant  depended  npon  certain  facts, 
the  existence  of  which  it  was  incumbent  upon  the  plain- 
tiff to  prove.    The  amount  for  which  the  defendant  was 
liable,  if  liable  at  all,  was  also  a  matter  of  dispute. 
The  duebill  and  receipt  were  given  under  those  circum- 
stances, and  must  be  considered  together  as  constituting 
a  single  agreement.    In  effect  the  defendant  agreed  to 
give,  and  the  plaintiff  agreed  to  accept,  the  duebill  in 
the  full  settlement  of  the  matters  in  dispute  between 
them.    The  settlement  of  a  disputed  claim,  although  if  it 
be  of  doubtful  validity,  furnisher  a  sufficient  consider- 
ation for  the  agreement  of  settlement.    Keefe  i?.  VogUj 
86  Iowa,  87 ;  Sullivan  v.  Collins^  18  Iowa,  228 ;  Sc/iaben 
V.  Brunningy  74  Iowa,  102 ;  Drake  v.  Hill^  63  Iowa,  37 ; 
Pool  V.  Docker,  92  111.  501.    In  Hanley  v.  Noyes,  36 
Minn.  174 ;  28  N.  W.  Rep.  189,  the  plaintiff  had  an 
unliquidated  and  disputed  claim  against  the  defendant 
for  some  fifteen  hundred  dollars.    The  parties,  by  way 
of  settlement  and  compromise,  liquidated  it  at  eight 
hundred  dollars.    Of  that  amount  the  defendant  paid 
seven  hundred  and  eighty-five  dollars.    The  plaintiff  con- 
tended that,  as  the  amount  agreed  upon  in  the  settlement 
had  not  been  paid,  it  was  a  case  of  accord  without  satis- 
faction, and  that  the  agreement  was  not  a  bar  to  an 
action  for  the  original  claim.    The  court,  however,  held 
that  there  was  a  statement  or  liquidation  of  a  disputed 
account  by  compromise  constituting  an  obligation  or 
agreement  between  the  parties,  valid  as  to  both,  and,  in 
the  absence  of  fraud  or  mistake,  conclusive  as  to  the 
amount  due.    In  this  case  the  good  faith  of  the  settle- 
ment is  not  questioned.     It  is  not  claimed  it  was  secured 
by  fraud  or  was  the  result  of  a  mistake.    The  defendant 
admits  ita  liability  thereon,  and  has  offered  to  pay  the 
amoui  t  of  the  duebill,  but  the  offer  so  made  was  refused 
by  the  plaintiff,  who  demanded  double  the  amount  of 
the  loss  he  had  sustained.    He  did  not  demand  pay- 
ment of  it  before  this  action  was  commenced.    Whether, 
In  case  such  a  demand  had  been  made,  and  the  pay- 
ment had  then  been  refused,  the  plaintiff  could  have 
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disregarded  the  settleAient,  and  brought  an  action  for 
double  damages  is  a  question  not  involved  in  this  case. 

This  action  is  not  founded  upon  the  duebill.  The 
plaintiff  attempted,  by  an  amendment  to  his  petition,  to 
set  it  out,  and  demand  a  recovery  thereon,  but  the 
amendment  was  stricken  from  the  files,  as  not  being 
germane  to  the  original  cause  of  action,  and,  therefore, 
presents  no  question  for  our  determination. 

We  conclude  that,  upon  the  undisputed  facts  dis- 
closed by  the  record,  the  plaintiff  is  entitled  to  recover 
only  the  amount  of  the  duebill ;  that,  under  the  ruling  of 
the  district  court,  from  which  the  plaintiff  doe^  not 
appeal,  this  action  is  not  founded  upon  the  duebill,  and, 
therefore,  that  the  court  below  erred  in  directing  a 
verdict  for  plaintiff,  and  in  not  directing  a  verdict  for 
defendant.  Nothing  we  have  decided  will  preclude 
the  plaintiff  from  bringing  an  action  on  the  duebill. 

For  the  reasons  indicated  the  judgment  of  the 
district  court  is  reversed.  * 


S.  D.  Browk,  Appellee,  v.  M.  G.  Barngrover  etal.y 

Appellants. 


^  ^  1.    Judgments  by  Confession :  record  :  vauditt.    A  confession 

of  judgment,  reciting  that  it  is  upon  notes  given  '*for  value 
received  in  one  Sweepstakes  separator,'*  sufficiently  states  how  the 
indebtedness  arose. 


j^  ^  2.     : :  confirmation.    A  confession  of  judgment  which 

is  entered  in  a  book  entitled  '*  Record  of  judgments  by  confession," 
instead  of  in  the  record  of  the  ordinary  proceedings  of  the  court, 
and  which  is  not  approved  by  the  court  until  attacked  for  that 
reason  in  an  action  more  than  five  years  after  its  date  by  the 
judgment  debtor,  is  valid. 

8.  Express  Trusts :  evidence  :  judgment  :  lien.  Where  G.,  being 
the  owner  of  both  the  legal  and  equitable  title  to  real  estate,  con- 
veyed the  same  by  quitclaim  deed  to  I.  for  tlie  purpose  of  having 
tlie  latter  convey  the  same  ')y  warranty  deed  to  a  prospective  pur- 
chaser, but  such  conveyance  was  not  made,  and  a  judgment  was 
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rendered  against  I.  while  the  land  was  so  held,  held,  that  the 
transaction  was  in  the  nature  of  an  express  trust,  which  could  not 
he  established  by  parol,  and  that,  in  the  absence  of  competent  evi- 
dence of  such  trust,  the  said  judgment  was  properly  held  to  be  a 
lien  upon  the  land  as  the  property  of  I. 

4.  Estoppel :  evtdeiycb.  A  letter  written  by  a  judgment  creditor  to 
the  owner  of  real  estate,  on  which  said  judgment  was  a  lien  of 
record  saying,  "  We  have  received  payment  in  full  for  this  judg- 
ment, and  it  has  been  canceled  from  our  books,"  will  not  operate  as 
an  estoppel  against  the  enforcement  of  said  judgment  against  the 
land  by  an  assignee  of  said  judgment  under  an  assignment  made 
prior  to  the  writing  of  said  letters. 

5.  Pleading  and  Practice :  cross-petition  :  relisf.  Where  the 
daim  of  a  cross-petidon  has  properly  been  determined  under  the 
issues  presented  by  other  pleadings  in  the  case,  the  cross-petition 
will  not  be  taken  as  confessed  because  of  the  faiiure  to  answer  the 
same. 

Appeal  from  Taylor  District  Court. — Hon.  John  W. 

Harvey,  Judge. 

Friday,  February  6,  1891. 

The  plaintiflf's  petition  shows  a  written  contract 
between  the  plaintiff  and  M.  G.  Barngrover,  whereby 
an  exchange  of  real  estate  was  agreed  upon  ;  the  plain- 
tiff giving  a  certafti  house  and  lot  in  Bedford,  subject  to 
a  mortgage  of  one  hundred  dollars,  which  the  defendant 
assumed  for  a  certain  one  hundred  and  sixty  acres 
of  land,  subject  to  a  mortgage  of  eighteen  hundred 
dollars,  which  the  plaintiff  assumed.  That  afterwards 
the  defendant  handed  to  the  plaintiff  a  deed  conveying 
said  land,  and  an  abstract  purporting  to  show  the  title 
thereto,  and  the  plaintiff  gave  to  the  defendant  a  deed 
conveying  said  lot.  The  plaintiff  alleges  that  he  took 
said  deed  and  contract  for  inspection  only,  and  found 
that  the  abstract  was  incoiTect  in  that  it  showed  a  judg- 
ment in  favor  of  C.  Aultman  &  Co.,  with  a  statement 
that  would  imply  that  it  was  paid,  when,  in  fact,  as 
defendant,  E.  J.  Barngrover,  knew,  it  wa«  not  paid,  and 
when  the  plaintiff  so  learned  he  refused  to  proceed 
further,  and  demanded  the  return  of  his  deed  to  the  lot 
which  the   defendants   refused.     He  alleges  that   t\e 
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defendants  are  insolvent,  and  brings  their  deed  and 
abstract  to  the  land  into  court,  and  asks  that  the 
defendants  may  be  decreed  to  remove  all  liens  except 
the  eighteen-hundred-doUar  mortgage;  that  they  be 
enjoined  from  clouding  the  title  to  the  lot,  and,  in  the 
event  they  fail  to  remove  the  incumbrances,  that  the 
plaintiff  1  have  judgment  for  the  money  advanced  on 
the  contract,  with  interest ;  and  that  the  same  be  made 
a  lien  upon  the  one  hundred  and  sixty  acres ;  and  for 
general  relief. 

The  defendants  answered,  denying  that  said  judg- 
ment is  a  lien  upon  the  land,  and  alleging  that  C.  Ault- 
man  &  Co.  are  estopped  from  enforcing  said  judgment 
against  the  land,  by  a  letter  set  out,  written  by  C.  Ault- 
man  &  Co.,  to  the  defendant,  J.  E.  Barngrover ;  that 
the  plaintiff  saw  that  letter  at  various  times  before  the 
consummation  of  the  contract,  and  made  the  contract 
relying  thereon ;  that  said  judgment  is  by  confession,  in 
vacation,  and  has  never  been  approved  or  signed  by  the 
court  at  any  subsequent  time ;  that  the  sworn  statement 
upon  which  the  confession  was  made  does  not  state  how 
the  indebtedness  arose  ;  that  no  record  thereof  was  ever 
made  on  the  court  record,  wherefore  the  same  is  void ; 
that,  at  the  time  said  judgment  was  obtained,  the  title 
to  the  one  hundred  and  sixty  acres  was  in  Isabella 
Garron,  one  of  said  judgment  debtors,  in  trust  for 
William  Garron,  the  real  owner,  the  same  having  been 
conveyed  to  Isabella  for  the  purpose  of  a  prospective 
sale.  The  defendant,  M.  G.  Barngrover,  alleges  as 
cross-claim  that,  in  the  consummation  of  said  contract, 
the  plaintiff  became  indebted  to  her  in  the  sum  of  two 
hundred  and  twelve  dollars  and  seventy  cents,  and  exe- 
cuted his  note  therefor,  but  afterwards  by  false  pretenses 
got  possession  of  said  note,  and  destroyed  the  same,  and 
ever  afterwards  refused  to  execute  another  note  or  notes 
for  said  sum,  wherefore  she  asks  judgment.  G.  B. 
Haddock  was  made  a  defendant,  and  answered  that  he 
is  the  owner  of  the  Aultman  &  Co.  judgment  by  pur- 
chase, and  asks  that  the  cross-bill  of  the  defendant 
Barngrover  be  dismissed,  and  that  the  judgment  now 
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have  the  approval  of  the  court.  A  decree  was  entered 
in  favor  of  the  plaintiff,  and  the  defendants  Bamgrover 
appeal. — Affirmed. 

McOoun  <6  Barngrover^  for  ^appellants. 

drum  <fr  Haddock^  for  appellee. 

Given,  J. — I.    We  first  inquire  as  to  the  validity 
of  the  judgment    confessed    by  Isabella    Garron   and 
1.  jui>««NT8       others  in  favor  of  C.  Aultman  &  Co.    The 
JlMSOTd:%"2id-'   sworn  statement  upon  which  the  judgment 
*''•  was  entered  shows  that  the  parties  making 

it  were  justly  indebted  to  C.  Aultman  &  Co.,  and  states 
that  the  indebtedness  arose  as  follows :  ''  On  or  about 
the  twenty-sixth  day  of  July,  1881,  the  said  Isabella  Gar- 
ron, George  Garron,  N.  R.  Riley  and  J.  A.  Scroggie, 
made,  executed  and  delivered  to  the  said  C.  Aultman  & 
<uO.  their  three  certain  promissory  notes  in  writing, 
words  and  figures  as  shown  by  copies  of  said  notes 
hereto  attached,  marked  Exhibits  'A,'  *B'  and  'C,' 
respectively,  and  made  a  part  hereof."  The  notes 
recite  that  they  were  given  "  for  value  received  on  one 
Sweepstakes  separator."  This  was  a  suflScient  state- 
ment of  the  facts  out  of  which  the  indebtedness  arose. 
See  Miller  x.  Clarice^  37  Iowa,  328,  and  cases  cited 
therein. 

II.  This  judgment  was  not  entered  in  the  record 
of  the  ordinary  proceedings  of  the  court,  but  was  entered 

J  . .        in  what  is  known  as  "  record  of  judgments 

conflnnation.     |jy  couf essiou "   that  fonu  a  part  of  the 

records  of  the  court.  It  is  a  common,  if  not  universal, 
practice  in  this  state  to  keep  records  other  than  the 
ordinary  journals  of  the  court,  in  which  judgments  by 
confession  and  by  default  are  entered,  and  is  sustained 
by  Carr  v.  Boswith^  72  Iowa,  630.  The  records  may  be 
so  kept,  and  thus  entering  this  judgment  was  the 
making  of  a  proper  record  thereof. 

This  judgment  was  entered  January  28,  1884,  and 
oonflrmed  on  the  nineteenth  day  of  October,  1889,  of 
-said  court,  at  the  September  term  thereof.    While  this 
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confirmation  was  long  after  the  entry  of  the  judgment, 
and  probably  in  pursuance  of  the  prayer  of  the  defend- 
ant Haddock  in  his  answer,  no  reason  appears  why  the 
couit  might  not  then  confinn  the  judgment.  Yanfleet 
V.  PhillipSy  11  Iowa,  660.  We  are  of  the  opinion  that 
the  judgment  Vas  properly  confessed,  recorded  and 
approved,  and  is  a  valid  judgment. 

III.     By  the  written  contract,  plaintiff  is  entitled 

to  have  the  land  free  from  all  incumbrances  except  the 

8.  BXPRB88  eighteen-hundred-dollar   mortgage    which 

deu^':  judg-      ^^  assumed.     It  is  claimed  that  the  judg- 

meut:  Hen.        jj^g^^  ^  f^vor  of  C.  Aultmau  &  Co.,  though 

valid,  did  not  become  a  lien  upon  the  land,  because 
Isabella  Garron,  the  judgment  debtor,  through  whom 
the  lien  is  claimed,  only  held  the  naked  legal  title  in 
trust  for  William  Garron,  the  real  owner.  The  testi- 
mony of  George  Garron  and  of  Isabella  Garron,  taken 
subject  to  objection,  tends  to  show  that  William  Garron 
had  made  a  sale  of  the  land  to  a  party  who  refused  to 
accept  a  quitclaim  deed;  that  William  Garron,  being 
unwilling  to  give  a  warranty,  quitclaimed  to  Isabella 
that  she  might  make  a  warranty  deed  to  the  purcha*=?er ; 
that  this  sale  fell  through,  and  the  title  remained  in 
Isabella ;  that  she,  at  the  instance  of  William,  gave  the 
eighteen-hundred-dollar  mortgage,  and  thereafter  recon- 
veyed  to  him.  The  judgment,  under  notice,  was  entered 
while  the  title  stood  in  Isabella.  This  evidence  clearly 
tends  to  establish  an  express  trust,  but  as  said  in 
Andrew  v.  Concannon,  76  Iowa,  253:  "This  cannot  be 
done  by  parol.  Such  a  trust  must  be  evidenced  in  the 
same  manner  as  conveyances  of  real  estate.".  Code, 
sees.  193, 194.  We  think  the  evidence  was  inadmissible, 
and,  as  there  is  no  other  evidence  of  the  trust  alleged, 
we  must  hold  that  the  judgment  became  a  lien  upon  the 
land  as  the  property  of  Isabella  Garron. 

IV.    The  letter  received  by  defendant,  J.  E.  Barn- 
grover,  and  relied  upon  as  an  estoppel,  was  received  by 

4  Estoppel-        ^™  ®^^^  after  its  date,  July  13,  1888,  and 

'  evweuce.*         g^yg :    "  We  have  received  payment  in  full 

for  this  judgment,  and  it  has  been  canceled  from  our 
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books;"  This  is  not  an  acknowledgment  of  payment  in 
full  of  the  judgment,  but  that  they  had  "received  pay- 
ment in  full  for  this  judgment;"  a  statement  that  is 
shown  to  be  true  by  the  fact  that  in  January  previous 
the  company  had  sold  and  assigned  the  judgment  to 
defendant  Haddock.  It  is  true  that  upon  casual  read- 
ing one  might  infer  that  the  judgment  had  been  paid, 
and  it  is  probable  that  the  plaintiff  at  one  time  so 
believed,  but  it  is  evident  that  J.  E.  Barngrover  knew 
that  it  had  not  been  paid,  but  was  assigned  to  and 
claimed  by  defendant  Haddock,  a  fact  which  he  did 
not  disclose  to  the  plaintiff.  The  plaintiff,  though 
knowing  of  the  letter,  questioned  whether  the  title  was 
clear,  and  upon  the  refusal  of  the  clerk  to  certify  to  the 
abstract,  insisted  upon  holding  the  deeds  in  escrow 
until  the  fact  was  ascertained.  There  is  no  pretense 
that  the  judgment  had  been  paid,  and  we  have  seen  that 
it  was  a  valid  judgment,  a  lien  upon  the  land,  and  that 
the  plaintiff  by  his  contract  was  entitled  to  have  the 
land  free  from  that  lien.  These  conclusions  render  any 
further  discussion  of  the  facts  unnecessary,  as  it  is  evi- 
dent that  the  plaintiff  is  entitled  to  relief. 

V.    No  answer  was  made  to  the  cross-claim  of 

defendant,  M.  &.  BamgrovjBr;  wherefore  the  appellant 

6.  plbadiho  and   claims  that  it  should  be  taken  as  confessed, 

croSi^peti-       aJttd  he  be  allowed  the  sum  claimed.     That 

tion:  reuef.      qIqIj^  arosc  from,  and  was  a  part  of,  the 

transaction  by  which  the  exchange  of  properties  was 
made,  and  was  within  the  issues  joined,  and  proper  to 
be  considered  if  no  cross-claim  had  been  pleaded. 

Questions  made  as  to  the  record  were  all  obviated 
by  filing  a  transcript.  We  have  not  noticed  each  find- 
ing in  the  decree,  but  upon  examination  thereof,  and 
of  the  whole  record,  conclude  that  the  decree  of  the 
district  court  should  be  affibmed. 
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Samuel  N.  Bowman,  Appellee,  v.  Andrew  Anderson 
etal.y  Appellees  ;  Helen  M.  Percell,  Intervenor,  ' 

Appellant. 

1.  Title  to  Real  Estate:  possession:  noticb.  A  conveyance  of 
real  estate  by  one  in  whom  the  title  thereto  appears  of  record,  but 
who  in  fact  holds  the  same  only  as  trustee,  will  not  operate  to 
divest  the  interest  of  the  beneficiary  of  the  trust  estate  where 
the  tenant  of  such  beneficiary  was  in  possession  at  the  time  of  said 
conveyance;  and  the  widow  of  such  beneficiary  will  be  entitled 
to  her  dower  in  such  trust  estate  both  as  against  the  grantee  of 
the  trustee,  and  one  claiming  under  a  mortgage  made  by  said 
grantee  while  said  tenant  was  still  in  possession. 

2.  Assignment  of  Mortgage:  innocent  purchaser  :  lis  pendens. 
Neither  will  an  assignee  of  such  mortgage  before  maturity,  and 
without  actual  notice  of  such  adverse  interests,  be  entitled  to  a 
4foreclosure  of  said  mortgage  against  such  dower  interest  in  the 
premises.  And  such  an  assignee  is  chargeable  with  notice  of  an 
action  pending  at  the  time  of  the  assignment  and  affecting  the 
interest  conveyed  by  the  mortgage. 

Appeal  from  Jefferson  District  Court. — Hon.  H.  C. 

Traverse,  Judge. 

Friday,  Febrttart  6,  1891. 

Action  for  judgment  on  a  promissory  note  exe- 
cuted by  the  defendant,  and  for  the  foreclosure  of  a 
mortgage  on  two  tracts  of  land  given  to  secure  the  same. 
The  intervenor  claims  an  interest  in  part  of  the  lands 
as  superior  to  the  mortgage.  The  decree  was  entered 
for  the  plaintiff,  from  which  the  intervenor  appeals. 
Heversed. 

IT.  B.  Hendershot  and  McNett  &  T/sdale,  for 
appellant. 

Wilson  &  IlinJcle^  M.  A.  McCord^  J.  B.  McCoy 
and  TT.  O.  H.  Talley^  for  appellees. 
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Given,  J. — The  facts  in  this  case  appear  with  but 
little  conflict,   and  are,  in  substance,   as  follows :    On 
1  TiTL»  to  real      ^^^  *^'  soTue  time  prior  to  December  13, 
SUion:^5^       ^^®^'  ^'  ^'  ^'  McReynolds  held  the  legal 
**<»•  title  to  a  certain  undivided  fractional  part 

of  the  northwest  quarter  of  section  23,  township  73, 
range  11,  Jefferson  county,  in  trust  for  his  father,  Solo- 
mon McReynolds.    M.  M.  L.  McReynolds  sold,  and  on 
^December  13,    1881,    conveyed,    said    interest   to   the 
defendant.    The  defendant,  having  purchased  the  other 
interest  in  said  land  from  Matilda  Gaston,  did  on  the 
same  day  execute  his  mortgage  thereon,  and  upon  other 
land,  in  which  his  wife  joined,  to  John  N.  Halferty,  to 
secure  his  note  to  Halferty  for  twenty-five   hundred 
dollars  for  borrowed  money  due  two  years  after  date, 
part,  if  not  all,  of  which  money  was  paid  to  M.  M.  L. 
McReynolds  on  the  purchase.     Solomon  McReynolds 
died  July  11,  1882,  leaving  Eliza  McReynolds,  his  wife, 
surviving  him.     On  August  19,  1882,  Eliza  McReynolds 
commenced  an  action  in  the  circuit  court  of  Jefferson 
county  against  this  defendant,  Andrew  Anderson,  by 
placing  an  original  notice  in  the  hands  of  the  sheriff  for 
service,  and  filing  her  petition  claiming  dower  as  widow 
of  Solomon  McReynolds  in  such  fractional  part  of  said 
land.     The  defendant    Anderson    answered    6aid    peti- 
tion, and  such  proceedings  were  had  that  on  the  sixth 
day  of  February,  1885,  decree  was  entered  in  favor  of 
Eliza  McReynolds  for  one-third  of  said  fractional  inter- 
est as  dower,   which    decree  was  aflirmed  on  appeal. 
69  Iowa,  208.     On  October  29,  1885,  Eliza  McReynolds 
conveyed  her  interest  in  said  land  to  this  intervenor. 
On  November  11,   1882,   John  N.   Halferty,  for  value 
received,  assigned  the  note,  and  mortgage  sued  upon, 
by  written  indorsement  thereon,  to  this  plaintiff.     The 
land  in  question  was  all  inclosed  and  under  cultivation. 
Joseph  J.  Bumaugh  was  in  possession  from  March  1, 
1881,     to     March     1,    1882.     Anderson     claims     that 
Bumaugh    was   in    possession   as  tenant   of    Solomon 
McReynolds,  and  that  he  ( Anderson )  took  possession 
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immediately  after  his  purchase,  and  before  the  convey- 
I'  ance  to  him.    The  weight  of  the  testimony  is  against 

these  claims.  We  sfre  satisfied  that  Burnaugh  was  in 
possession  as  the  tenant  of  Solomon  McReynolds,  under 
a  written  lease  from  him,  and  that  he  remained  in  the 
full  and  exclusive  possession  until  March  1,  1882. 

We  have  seen  that  Burnaugh  was  in  actual  and 
visible  possession  of  the  entire  farm  as  the  tenant  of 
Solomon  McReynolds  at  the  time  the  deed  was  made 
to  Anderson,  and  at  the  time  of  the  execution  of  the 
mortgage  from  Anderson  to  the  plaintiff's  assignor, 
Halferty.  We  may  add  that  Anderson  knew  of  Bur- 
naugh's  possession,  but  it  does  not  appear  that  he  knew 
it  was  as  tenant  of  Solomon  McReynolds.  He  testifies 
that  he  understood  he  was  in  possession  as  tenant  of 
M.  M.  L.  McReynolds.  There  is  nothing  to  show  that 
Halferty  had  any  actual  knowledge  as  to  who  was  in 
possession,  or  under  whom.  In  Dickey  v.  Lyon^  19 
Iowa,  645,  it  is  held  that  actual  visible  possession  of 
real  estate  by  a  tenant  is  constructive  notice  of  the 
title  of  the  landlord.  This  case  has  been  followed  in 
Nelson  v.  Wade^  21  Iowa,  49,  and  Phillips  v.  Blair^ 
38  Iowa,  649.  Following  these  cases,  we  must  hold  that 
both  Anderson  and  Halferty  had  constructive  notice  of 
the  right  and  title  of  Solomon  McReynolds,  and  of  the 
contingent  dower  interests  of  his  wife,  at  the  time  of 
the  deed  to  Anderson  and  of  the  mortgage  from  Ander- 
son to  Halferty  It  is  true,  the  title  of  record  was  in 
M.  M.  L.  McReynolds,  and  the  lease  to  Burnaugh  was 
not  recorded,  but  it  was  the  possession,  and  not  the 
record,  that  put  these  purchasers  upon  inquiry.  Ander- 
son was  not,  therefore,  an  innocent  purchaser  without 
notice,  but  a  purchaser  with  constructive  notice  of  the 
dower  interest.  He  did  not  acquire  that  interest  by 
the  conveyance,  and  certainly  could  not  convey  by 
mortgage  what  he  did  not  own.  Halferty  was  not  an 
innocent  purchaser  without  notice,  and,  therefore,  took 
subject  to  the  contingent  dower  interest  of  Eliza 
McReynolds.  It  follows  from  these  conclusions  that 
Halferty  would  not  be  entitled  to  a  foreclosure  of  the 
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mortgage  as  against  the  interest  in  the  land  now  owned 
by  the  intervenor. 

II.  Several  reasons  suggest  themselves  from  the 
record  why  this  plaintiff  is  not  entitled  to  foreclosure 

as  against  intervenor' s  interest.    It  is  not 

*  of  mortwigo:      apparent  why  he  should  be  entitled  to  any 

purohwen        greater  relief  than  would  be  due  to  his 

assignor.  His  assignor  could  not  transfer 
to  him  that  which  he  did  not  own.  We  have  seen  that 
Halferty  did  not  acquire  a  lien  by  his  mortgage  as 
against  the  interest  owned  by  the  intervenor,  and,  hence, 
could  not  assign  the  same. 

It  is  claimed  that  the  plaintiflf  had  actual  notice  of 
the  pendency  of  the  action  of  Eliza  McReynolds  against 
Andrew  Anderson  at  th^  time  he  took  the  assignment 
of  the  note  and  mortgage.  We  think  the  testimony 
fails  to  sustain  this  claim,  but  does  show  that  that 
action  was  pending  at  the  time  the  plaintiff  took  the 
assignment.  The  plaintiff  claims  that  by  the  assign- 
ment he  acquired  an  interest  in  the  real  estate  claimed 
by  the  intervenor.  As  that  assignment  was  taken  pend- 
ing the  action  to  establish  the  dower  interest,  and  was 
against  that  title,  the  plaintiff  was  charged  with  notice 
of  the  action,  and  barred  from  acquiring  any  interest  as 
against  the  plaintiff's  title,  by  the  provisions  of  section 
2628  of  thp  Code. 

The  appellee  contends  that  he  is  indorsee  of  the 
note  in  good  faith  before  maturity,  for  value  and  without 
notice  of  any  defense  thereto,  and,  therefore,  holds  the 
same  free  from  infirmities  that  might  have  been  urged 
against  it  in  the  hands  of  the  indorser.  The  fault  of 
this  position  is  in  assuming  that  he  took  it  without  notice 
of  the  defense  that  is  now  being  urged,  for,  as  we  have 
seen,  he  was  charged  with  notice  of  the  pendency  of 
the  action  against  Anderson.  The  appellee  also  insists 
that  as  there  is  no  defense  to  the  note,  and  the  mort- 
gage is  a  mere  incident,  though  inseparable,  and  follows 
the  note,  no  defense  can  be  urged  as  against  the  mort- 
gage that  does  not  go  to  the  note.  A  single  illustration 
will  show  the  fallacy  of  this  position :    A  executes  his 
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note  to  B  for  a  valuable  consideration,  and  gives  a  mort- 
gage on  lands  belonging  to  C.  B  indorses  the  note  and 
mortgage,  and  the  indorsee  brings  suit  for  judgment 
and  foreclosure  against  A,  who  has  no  defense  whatever 
to  the  note.  Can  it  be  said  that  C  may  not  protect  his 
title  to  the  mortgaged  premises  by  showing  that  A  had 
no  title  or  authority  to  mortgage  the  same  simply 
because  he  has  no  reason  to  urge  why  judgment  should 
not  be  entered  on  the  note  against  A  ? 

III.  Numerous  objections  to  evidence  were  made 
by  each  party,  all  of  which  involved  more  or  less 
directly  the  questions  already  considered,  and,  therefore, 
need  riot  be  noticed  more  in  detail.  The  foregoing  dis- 
cussion leads  us  to  the  conclusion  that  the  decree  of 
the  district  court  should  be  reversed  in  so  far  as  it  holds 
plaintiflE  's  mortgage  superior  to  the  title  and  interest  of 
the  intervenor.    Reversed. 
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W.   B.    CupPY,    Administrator,   Appelliiit,   v.   i,.  W. 

CoFFMAN,  Appellee. 


1.  Administrators:  capacitt  to  sue:  bonu.  S^iuak  after  i'lt 
commencement  ol  an  action  by  one  in  his  capacity  as  adiUimvora- 
tor,  his  bondsmen  were  upon  request  released,  and  no  acceptable 
bond  being  filed,  his  letters  of  administration  were  revoked,  held, 
tliat  the  action  was,  upon  the  application  of  the  defendant, 
properly  dismissed. 

2.     :  ACTION  :  COSTS.    In  such  a  case  the  administrator  should 

not  be  held  personally  liable  for  costs  accruing  in  the  action  prior 
to  his  removal. 


Appeal  from   Pottawattamie   District    Court, — Hon. 

N.  W.  Macy,  Judge. 

FniDAY,  Februaky  6, 1891. 

Thi8  action  was  commenced  on  the  twenty-eighth 
day  of  August,  1886.    The   plaintiff  seeks  to  recover 
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damages  of  the  defendant  for  causing  the  death  of  one 
Maine  by  shooting  him  with  a  revolver.  The  plaintiff, 
at  the  commencement  of  the  suit,  was  administrator  of 
the  estate  of  Maine.  The  cause  was  continued  from 
term  to  term,  and  on  the  twenty-third  day  of  February,* 
1889,  John  Cool,  who  was  a  surety  on  the  plaintiff's 
administration  bond,  made  application  to  the  court  to 
be  released  from  the  bond.  The  court  sustained  the 
motion,  and  ordered  that  the  plaintiflf  file  a  new  and 
additional  bond  in  thirty  days,  to  be  approved  by  the 
clerk  of  the  court.  The  order  was  not  complied  with, 
and  upon  an  amended  answer  setting  up  the  want  of 
capacity  of  the  plaintiff  to  further  maintain  the  action, 
the  court  upon  the  hearing  dismissed  the  action,  at  the 
plaintiff's  cost,  and  he  appeals, — Modified  and  affirmed. 

Mynster^  Lindt  &  Sedbrook^  for  appellant. 

Turner^  Smith  &  Oulluon^  for  appellee. 

RoTHROCK,  J. — I.    The  new  and  additional  bond 
was  deposited  with  the  clerk  after  the  thirty  days  in  the 
1.  admihistra-      order,  and  he  did  not  approve  it  for  that 
?ty*to8uef*^     reason.     There  was   another  most  cogent 
^^^'  reason   why    it    should    not   have   been 

approved.  This  reason  is  that  the  surety  therein  was 
one  of  the  attorneys  of  record  of  the  plaintiff.  Section 
2931,  of  the  Code,  provides  that  "no  attorney  or 
other  officer  of  the  coart  shall  be  received  as  security  in 
any  proceeding  in  the  court."  The  district  court  did  not 
err  in  refusing  to  accept  and  treat  said  bond  as  a  valid 
instrument,  and  we  think  that,  under  all  the  circum- 
stances, the  cause  was  properly  dismissed  at  the  plain- 
tiff's  cost.  But  it  is  not  necessary  to  definitely 
determine  that  question.  Further  proceedings  were 
had  in  the  court  below,  whereby  the  plaintiff  was 
removed  as  administrator,  and  his  letters  of  administra- 
tion revoked.  It  does  not  appear  that  any  appeal  has 
been  taken  from  this  order,  and  the  plaintiff  is  in  no 
position  to  further  appear  for  the  estate.    It  is  true 
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that  he  claims  he  has  since  been  reappointed  adminis- 
trator of  the  estate,  but,  even  if  his  new  relation  would 
entitle  him  to  represent  the  estate,  he  has  not  appealed 
from  the  order  of  removal,  arid  that  must  be  regarded  as 
.having  been  made  for  sufficient  cause.  While  it  is  true, 
as  claimed  by  counsel  for  the  appellant,  courts  ought, 
in  ordinary  cases,  to  continue  causes  where  bonds  are 
necessary  to  be  executed,  and  administrators  appointed, 
and  the  like,  yet  it  is  well  to  remember  that  attorneys 
cannot  be  allowed  to  promote  litigation  by  becoming 
surety  when  it  is  required  to  prosecute  an  action. 

II.    When  the  action   was  dismissed,  a  personal 
judgment  was  rendered  against  the  appellant  for  the 

3  .  ^g^jQ^.      costs  which  had  accrued.    This  ruling  of 

costs.  tj^Q   court   is   the  subject  of   complaint. 

Ordinarily  an  administrator  is  not  personally  liable  for 
costs  incurred  in  the  settlement  of  the  estate.  We  dis- 
cover no  just  ground  in  the  record  in  this  case  for 
taxing  such  of  the  costs  as  accrued  before  the  order 
removing  the  appellant  against  him  personally.  The 
judgment  for  costs  should  have  provided  that  such  costs 
as  accrued  before  the  removal  should  be  paid  by  the 
estate. 

The  judgment  will  be  so  modified.    Modified  and 

AFFIBMED« 
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|»a8  739      W.    H.   Seaman,   Appellant,    \.    Alonzo    Baughman 

et  aL,  Directors,  etc..  Appellees. 

1.  School  Districts :  township  electors  :  voting.  Section  1717 
of  the  Code  authorizing  the  electors  of  a  district  township,  when 
legally  assembled  at  an  annual  meeting,  to  "  vote  a  tax  "  for  the 
construction  of  schoolhouses,  etc.,  is  not  to  be  construed  as 
requiring  such  vote  to  be  taken  by  ballot. 

2.     : : :  constitution.    Section  6,  of  article  3,  of 

the  constitution  of  this  state,  providing  that  "  all  elections  by  the 
people  shall  be  by  ballot,"  has  no  appUcation  to  such  election  as  is 
provided  for  by  the  above  statute. 
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8.     :  ADDITIONAL    BC5HOOLHOUSB :  NECESSITY.    Where  a  school 

district,  two  miles  wide  from  east  to  west,  had  one  schoolhouse 
situated  one-half  a  mile  east  of  the  center,  which  was  about  thirty 
years  old,  but  in  reasonably  good  condition,  yet  was  too  remote  for 
some  of  the  children  of  the  district  to  attend  school,  Jield  that  the 
electors  of  the  district  were  warranted  in  voting  a  tax  for  the  erec- 
tion of  a  new  schoolhouse  at  the  center  of  the  district. 

4.  : :  SELECTION  OP  SITE.  The  electors  of  a  school  dis- 
trict may  vote  a  tax  for  the  erection  of  a  new  schoolhouse  before 
any  site  therefor  has  been  selected. 

Appeal  from    Scott    District     Court. — Hon.    C.    M. 

Waterman,  Judge. 

Feiday,  Februaky  6,  1891. 

Thi8  is  an  action  in  equity  to  restrain  the  collection 
of  a  tax  voted  by  the  electors  of  a  district  township  for 
the  purpose  of  erecting  a  schoolhouse.  After  a  hearing 
upon  the  merits  the  petition  of  the  plaintiff  was  dis- 
missed, and  judgment  was  rendered  in  favor  of  the 
defendants  for  costs.    The  plaintiff  appeals. — Affirmed. 

C,  A.  FicTce^  for  appellant. 

Ambrose  P.  MdOuirTc  and  Heinz  &  Hirschl^  for 
appellees. 

Robinson,  J. — At  the  annual  meeting  of  the  elec- 
tors of  the  district  township  of  Sheridan  in  the  county 
of  Scott,  held  on  the  second  Monday  in  March  in  the 
year  1889,  a  tax  of  fifteen  hundred  dollars  was  voted 
upon  the  property  of  the  district  for  the  construction  of 
a  schoolhouse  in  subdistrict  number  9.  The  plaintiff  is 
a  resident  and  taxi)ayer  of  the  district,  and  the  defend- 
ants are  its  officers.  The  plaintiff  claims  that  the  tax 
specified  is  illegal,  and  asks  that  the  defendants  be 
restrained  from  certifying  it  to  the  board  of  supervisors 
of  Scott  county,  and  that  it  be  declared  illegal  and  void. 

I.  The  first  objection  made  to  the  validity  of  the 
tax  is  that  the  vote  by  which  the  electors  attempted  to 


1 
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1.  School  dii-  authoiize  it  WBS  not  taken  by  ballot.  It  is 
ihiptie^uS':  ^o*  clear  how  the  vote  was  taken;  some 
voung.  ^j^^  ^^j.^  present  testifying  that  it  was  by 

a  showing  of  hands,  and  others  that  each  voter  mani- 
fested his  wishes  by  rising.    But  it  is  agreed  that  the 
vote  was  not  taken  by  ballot.     Section  1717  of  the  Code 
authorizes  the  electors  of  a    district  township,   when 
legally  assembled  at  an  annual  meeting,  to  appoint  a 
chairman  and  a  secretary,  in  the  absence  of  the  regular 
officers,  to  direct  the  sale  or  other  disposition  of  any 
schoolhouse,  or  the  site  thereof,  and  of  other  property 
and  to  direct  the  manner  in  which  the  proceeds  arising 
from  such  property  shall  be  applied ;  to  determine  what 
additional  branches  shall  be  taught  in  the  schools  of 
the  district,  or  to  delegate  any  of  those  powers  to  the 
board  of  directors ;  to  authorize  the  obtaining  of  high- 
ways necessary  for  proper  access  to  the  schoolhouse  of 
the  district ;  to  vote  a  tax  on  the  taxable  property  of 
the  district  for  the  purchase  of  grounds,  and  the  con- 
struction of  schoolhouses,  the  payment  of  schoolhouse 
debts ;  to  procure  libraries  and  to  pay  for  highways. 
Also  to  instruct  the  board  of  directors  to  transfer  any 
surplus  in  the  schoolhouse  fund  not  appropriated  to 
either  the  contingent  or    teacher's   fund.     The    word 
"vote"  is  used  only  in  connection  with  the  provision 
in  regard  to  a  tax,  but  it  is  manifest  that  the  usual  and 
necessary  method  of  exercising  the  powers  specified  is 
by  voting.     The  elector  in  some  manner  makes  known 
his  wishes  in  regard  to  pending  measures,  in  order  that 
he  may  be  counted  for  or  against  them.     He  thus  votes, 
whether  his  wishes  are  expressed  verbally,  by  ballot  or 
by  other  means.     Usually  votes  are  given  by  ballot  or 
viva  voce,  but  it  is  sufficient,  iri  the  absence  of  a  require- 
ment to  the  contrary,  to  give  them  in  any  recognized 
manner.    Therefore,  the  fact  that  the  word  '^vote"  is 
used  in  connection  with  the  provision  for  a  tax  is  not 
entitled  to  any  special  significance.     There  is  nothing  in 
the  statute  which  in  terms  directs  the  method  of  taking 
the  vote. 
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Section  1789  of  the  Code  provides  that  '*no  dis- 
trict township  or  subdistrict  meeting  shall  organize 
earlier  than  nine  o'clock  a.  m.,  nor  adjourn  before 
twelve  o'clock  m."  And  it  is  argued  from  this  that  the 
general  assembly  designs  that  the  votes  authorized  by 
section  1717  shall  be  taken  by  ballot,  to  the  end  that 
electors  may  appear  at  any  time  before  noon,  and  vote 
upon  measures  before  the  meeting.  It  is  true,  the  elec- 
tors of  a  district  may  meet  at  nine  o'clock,  and  at  once 
transact  the  business  of  the  meeting,  and  be  pre- 
pared to  adjourn.  But  it  does  not  follow  that  they 
are  required  to  remain  in  session  until  noon  for 
the  purpose  suggested.  The  statute  may  have  been 
designed  to  prevent  undue  haste  and  collusive  action 
on  tiie  part  of  a  few  to  defeat  the  will  of  the  major- 
ity. Section  1807  of  the  Code,  as  it  was  enacted  in 
1873,  provided  for  the  voting  of  a  tax  by  the  electors 
of  independent  districts  for  the  purchase  of  grounds, 
the  construction  of  schoolhouses,  the  payment  of 
schoolhouse  debts,  and  procuring  libraries  and  appa- 
ratus, but  was  silent  as  to  the  manner  in  which  the 
voting  should  be  done.  The  law  in  regard  to  voting 
a  tax  for  the  purposes  specified  was  thus  substantially 
the  same  in  district  townships  and  independent  dis- 
tricts until  the  year  1880.  At  that  time  the  general 
assembly  enacted  a  statute  which  requires  the  boards  of 
directors  of  independent  districts  to  provide  for  the 
submission  of  all  questions  reserved  to  the  electors 
by  section  1807  of  the  Code,  and  expressly  required 
such  questions  to  be  decided  by  ballot.  Act«,  18th 
Gen.  Assem.,  ch.  8,  sec.  2.  If  the  theory  of  the 
appellant  be  correct,  the  provision  in  regard  to  decid- 
ing questions  by  ballot  is  without  force,  as  enacting  a 
law  which  already  existed.  It  is  our  duty,  however, 
to  give  effect,  where  practicable,  to  all  statutory  pro- 
visions, and  in  this  case  it  can  be  done  only  by  adopt- 
ing the  legislative  interpretation,  and  holding  that,  in 
the  absence  of  the  specific  requirement,  the  voting  need 
not  be  by  ballot.     It  is  not  our  duty  to  point  out  a  good 
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reason  for  the  distinction  which  the  law  makes  between 
district  townships  and  independent  districts.  It  is 
sufficient  for  us  to  know  that  the  distinction  exists. 

II.  It  is  said  that  the  constitution  of  Iowa  requires 
that  votes  like  that  in  controversy  be  by  baUot.  Sec- 
j  . . .   tion  6  of  article  2  of  that  constitution  is  as 

oonstitutioii.  •  follows:  '' Sec.  6.  All  elections  by  the 
people  shall  be  by  ballot."  The  word  "election,"  in 
its  broadest  sense,  signifies  a  choice ;  the  act  of  choos- 
ing ;  the  act  of  selecting  one  or  more  from  others ;  but 
in  the  sense  in  which  it  is  used  in  the  constitution  it 
means  a  choice  'of  persons  for  public  offices,  made  by 
the  people.  Bouvard  Law  Diet.,  tit.  "Election;"  6 
Amer.  &  Eng.  Ency.  Law,  260;  Commissioners  «.; 
Louisville^  3  Bush  (Ky.)  597.  Moreover,  there  is  noth-j 
ing  in  the  statute  which  authorizes  the  conclusion  that 
the  meetings  of  the  district  townships  are  designed  to 
be  elections  within  the  meaning  of  the  popular  use  of 
that  term.  Judges  of  election  are  not  provided  for,  as 
they  are  for  the  meetings  of  subdistricts  and  independ- 
ent districts,  but  the  meeting  comtemplated  seems  to  be 
more  in  the  nature  of  a  deliberative  assembly,  which 
may  debate  and  dispose  of  measures  before  it  as  they 
are  reached  in  a  summary  manner,  if  it  is  deemed  best 
BO  to  do. 

III.  It  is  next  insisted  that  the  tax  is  illegal 
because  the  schoolhouse  for  which  it  was  designed  is 
3  ___.  ^^jjj.        not  necessary.     Subdistrict  number  9  is  two 

houae^^eSS}'    "^^^^  wide  f  rom  east  to  west,  and  a  school- 
■*^y-  house  built  thirty  years  ago  is  now  located 

on  a  site  half  mile  east  of  the  center.  It  has  been  repaired 
frequently,  is  in  a  reasonably  good  state  of  preservation, 
and  is  large  enough  for  the  needs  of  the  subdistrict. 
Some  of  the  children  in  the  subdistrict  live  too  far  from 
the  present  site  to  attend  the  school,  and  the  people 
of  the  subdistrict  would  be  better  accommodated  by 
having  the  schoolhouse  located  at  the  center.  Although 
it  seems  that  the  old  house  may  be  used  on  the  old  site 
for  a  number  of  years,  yet  it  does  not  appear  that  it  can 
be  advantageously  moved ;  and  its  age  and  condition  are 
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such  that  it  might  be  wrecked  in  the  attempt.  To 
move  it  would  necessarily  cause  some  damage  to  the 
building  and  considerable  expense  to  the  district.  If 
moved  it  could  be  used  but  a  few  years  on  the  new  site. 
We  think  that  under  these  circumstances  the  electors 
were  warranted  in  taking  the  action  they  <did.  Certainly 
no  abuse  of  the  power  vested  in  them  is  shown. 

IV.  Objection  to  the  tax  is  made  on  the  ground 
that  a  new  site  had  not  been    secured    when  it   was 

4, . :         voted.     We  do  not  think  that  is  a  serious 

•jeieitionof  objcctiou.  The  power  to  procure  a  site 
when  the  tax  shall  become  available  is  ample,  and  it 
is  not  shown  nor  claimed  that  a  site  cannot  be  obtained. 
We  conclude  that  the  plaintiff  has  failed  to  show  him- 
self entitled  to  any  relief. 

The  judgment  of  the  district  court  is,  therefore, 

AFFIBMED. 


C.  W.  Fabb,  Appellee,  v.  B.  W.  Seawabd,  Je.,  ct  al.^ 

Appellants. 

1.  Liquor  Nuisance :  injunction  :  attobnuy  fees  :  county  attor- 
ney, a  county  attorney  who  commences  and  proeecutes  to  judg- 
ment proceedings  for  an  injunction  against  one  charged  with 
keeping  a  nuisance,  as  provided  by  section  1543  of  the  Code,  is 
entitled  to  receive  the  attorney  fee  taxed  in  such  cause  under  the 
provisions  of  section  1  of  chapter  66  of  Acts  of  the  Twenty-first 
General  Assembly. 

2.     : : : :  salary.    The  allowance  of  such 

fees  to  the  county  attorney  is  nof  inconsistent  with  the  provisions; 
of  chapter  73  of  the  Acts  of  the  Twenty-first  General  Assembly 
prohibiting  the  county  attorney  from  receiving  any  fee  or  reward 
for  services  rendered  in  any  prosecution  to  which  it  is  his  official 
duty  to  attend. 

8.     :   :   .    Upon  the  receipt  of  such  fees  by  the 

clerk  they  become  payable  to  the  person  entitled  thereto  without 
the  order  of  the  board  of  supervisors. 

Appeal  from  Jackson  District   Court— VLo^.    C.    M. 

Watebman,  Judge. 
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Friday,  February  6,  1891 

This  is  an  action  at  law  against  B.  W.  Seaward,  Jr., 
clerk  of  the  district  court  of  Jackson  county,  and 
against  the  county  and  its  board  of  supervisors  and 
treasurer,  to  recover  judgment  for  certain  attorneys' 
fees  which  the  plaintiff  claims  belong  to  him,  and  which 
it  is  alleged  the  said  Seaward  wrongfully  paid  over  to 
the  treasurer  on  the  order  of  said  board.  There  was  a 
motion  filed  for  a  more  specific  statement  of  the  cause 
of  action,  which  was  overruled.  Afterwards  demurrers 
to  the  petition  were  filed.  The  demurrers  were  over- 
ruled, and  defendants  electing  to  stand  on  their  demur- 
rers, a  judgment  was  rendered  against  said  B.  W. 
Seaward,  Jr.,  and  against  Jackson  county,  from  which 
they  appeal. — Affirmed. 

(?.  L,  Johnson  and  J.  Hilsinger^  for  appellants. 

L,  A.  Ellis  and  Murray  <fe  Farr^  for  appellee. 

RoTHROCK,  J. — I.    It  appears  from  the  averments 
of  the  petition  that  the  plaintiff  was  county  attorney  of 
1.  LiQooB  nui-       Jackson  county,   and  that  he  commenced 
iS?iSSction:       8,nd  prosecuted   to   decree   a  number   of 
5I>'uityittor"    injunction    suits    against    the  keepers  of 
°®^*  saloons.     The  court,  in  entering  the  decree, 

taxed  an  attorney's  fee  of  forty  dollars  in  each  case. 
These  fees  were  paid  by  the  defendants  to  B.  W.  Sea- 
ward, Jr.,  clerk,  the  same  as  the  other  costs.  The  plain- 
tiff demanded  the  payment  of  the  attorneys'  fees  by  the 
clerk  to  him.  Seaward  refused  to  make  payment.  The 
board  of  supervisors  ordered  Seaward  to  pay  the  attor- 
neys' fees  to  the  treasurer  of  the  county,  and  he  obeyed 
that  order. 

The  only  real  question  presented  by  the  petition 
and  the  demurrers  is,  was  the  plaintiff  entitled  to  the 
attorneys'  fees?  It  was  held  in  the  case  of  State  t). 
DouglaSy  75  Iowa,  432,  that  under  section  1  of  chapter 
66  of  the  Acts  of  1886,  an  attorney's  fee  is  taxable  in 
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all  of  this  class  of  actions,  whether  the  same  be  insti- 
tuted and  carried  on  by  the  county  attorney  in  the  name 
of  the  state  or  by  a  private  individual.  •  We  have 
no  disposition  to  disturb  the  ruling  in  that  case.  The 
statute  will  bear  no  other  construction.  It  was  held  in 
Root  V.  Seil,  78  Iowa,  436,  that  a  payment  of  the  attor- 
ney's  fee  to  the  attorney  of  the  plaintiff  was  equivalent 
to  a  payments  to  the  plaintiff.  There  is  some  of  the 
reasoning  of  that  opinion  which  would  seem  to  hold  that 
the  attorney's  fee  is  an  allowance  to  the  plaintiff  in  the 
action  individually,  but  it  is  not  therein  determined 
that  the  fee  is  not  for  the  benefit  of  the  attorney.  It  is 
plain  that  the  attorney  is  the  real  party  in  interest  so 
far  as  the  light  to  the  fee  is  involved.  All  that  was 
decided  in  the  last-cited  case  was  that,  if  the  attorney 
draws  the  fees,  it  has  the  same  effect,  so  far  as  the  right 
to  maintain  an  appeal  is  involved;  as  though  the  fee 
were  paid  to  the  plaintiff. 

II.     It  is  urged  that  a  county  attorney  cannot  be 
allowed  fees,  because  his  compensation  for  services  as 

g  . .         county  attorney  is  limited  and  fixed  by  other 

— ^N        provisions  of  the  statute.    It  would  be  an 

anomalous  proceeding  to  allow  attorneys' 
fees  in  an  action,  and  at  the  same  time  deny  the  attorney 
the  right  to  receive  the  fees  when  paid  to  the  clerk. 
The  claim  is  that  the  section  of  the  statute  is  limited 
and  controlled  by  chapter  73  of  the  Acts  of  1886.  It  is 
provided  in  section  6  of  that  act  that  "no  county  attor- 
ney shall  receive  any  fee  or  reward  from  or  on  behalf  of 
any  prosecutor  or  other  individual  for  services  in  any 
prosecution  or  business  to  which  it  shall  be  his  official 
duty  to  attend,  nor  be  concerned  as  an  attorney  or  coun- 
sel for  a  party  other  than  for  the  state  or  county  in  any 
civil  or  criminal  action  pending  or  arising  in  his  county 
upon  the  same  facts  upon  which  any  criminal  action  or 
civil  action  wherein  the  state  or  county  was  a  party  has 
been  by  such  attorney  commenced  or  prosecuted."  This 
section  does  not  create  a  limitation  upon  the  compensa- 
tion to  be  paid  county  attorneys.  It  is  a  provision  by 
which  he  is  prohibited  from  receiving  fees  from  private 
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persons  as  an  inducement  to  do  his  duty  in  the  prosecu- 
tion of  criminal  cases  or  other  duties  pertaining  to  his 
office.  Section  11  of  that  act  requires  the  board  of  super- 
visors to  fix  the  salary  of  the  county  attorney  to  be  paid 
by  the  county.  This  act  was  passed  at  the  same  session 
of  the  general  assembly  as  the  act  allowing  attorneys' 
fees  in  liquor  injunction  suits,  and  they  must  be  con- 
strued together,  and,  when  so  construed,  we  discover 
no  reason  why  the  attorneys'  fees  cannot  be  legally 
taxed  and  collected.  There  is  no  real  repugnancy 
between  the  acts. 

III.  It  is  said  i;hat  the  demurrer  of  the  county 
should  have  been  sustained  because  the  plaintiff  did  not 

present  his  claim  to  the  board  of  supervi- 

'  '  '  sors  before  commencing  the  action,  as 
required  by  section  2610  of  the  Code.  That  section 
requires  unliquidated  demands  to  be  presented  to  the 
supervisors  of  the  county.  In  this  case  the  demand  was 
not  unliquidated.  It  was  a  certain  sum  of  money  which 
the  clerk  of  the  district  court  paid  to  the  county  wrong- 
fully. He  should  have  paid  it  to  the  plaintiflf.  There  is 
no  provision  of  law  requiring  him  to  pay  it  to  the  county. 
It  was  not  unclaimed  fees,  and  there  was  no  auditing  or 
ascertainment  of  amounts  necessary  on  the  part  of  the 
board  of  supervisors. 

The  judgment  of  the  district  court  is  affibmed. 


Abbam  S.  Hewitt,  Appellant,   v.   James  C.  Tounq, 

Appellee. 

1.  Principal  and  Agent:  fr^lUd:  uabilitt  of  agbnt.  The 
defendant  having  procured  an  option  upon  certain  lands  giving 
him  the  privilege  of  buying  or  of  procuring  a  purchaser  therefor  at 
a  price  stated,  and  providing  that  he  should  receive  a  certain  com- 
mission in  the  event  of  a  sale,  entered  into  an  agreement  with 
the  plaintiff  to  purchase  for  him  and  procure  a  conveyance  of  said 
lands  at  a  price  largely  in  advance  of  the  price  which  the  owner 
had  agreed  to  accept  under  said  option,  hut  which  the  plaintiff  was 
lead  to  believe  was  the  price  demanded  by  the  owner.  The  latter 
contract  further  provided  that  the  defendant  should  act  as  the 
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plaintiff  'b  agent  in  the  management  and  resale  of  the  property, 
without  compensation  other  than  one-half  of  the  profits  realized 
after  the  plaintiff  had  been  reimbursed  for  the  full  amount  of  the 
purchase  price  with  interest  The  sale  having  been  consummated 
upon  these  terms,  and  the  defendant  having  converted  to  his  own 
use  the  difference  between  the  amount  received  from  the  plaintiff 
and  the  price  actually  paid  for  the  land,  held,  that  the  plaintiff 
was  entitled  to  recover  the  amount  of  such  difference  from  the 
defendant. 

2.  Action :  pabties  in  interest  :  evidence.  In  a  letter  written  to 
the  defendant  prior  to  the  execution  of  the  above  contract  the 
plaintiff  stated  that  the  purchase  contemplated  was  for  his 
wife,  but  by  the  contract  as  closed  the  purchase  was  to  be  made 
for  the  benefit  of  the  plaintiff.  Held,  that  under  the  evidence  the 
plaintiff  and  not  his  wife  was  the  real  party  in  interest. 

Aj^eal  from  Cedar   Rapids  Superior  Court — ^Hoif. 

John  T.  Stoneman,  Judge. 

Friday,  February  6,  1891. 

The  plaintiff  is  a  resident  of  the  city  of  New  York, 
and  the  defendant  of  Cedar  Kapids,  Iowa.  On  the 
ninth  day  of  April,  1886,  W.  S.  Rickard  executed  to 
the  plaintiff  a  deed  for  fifty-eight  and  three-fourths 
acres  of  land,  situated  near  the  city  of  Cedar  Eapids, 
Iowa,  and  received  as  a  consideration  therefor  the  sum 
of  thirteen  thousand,  four  hundred  and  eighteen  dollars 
and  seventy-five  centa.  In  the  negotiations  which 
resulted  in  making  the  conveyance,  the  plaintiff  was 
unknown  to  Rickard,  the  business  being  entirely  trans- 
acted between  Rickard  and  the  defendant ;  the  defend- 
ant alone  being  in  correspondence  with  the  plaintiff, 
and  receiving  and  paying  over  the  purchase  price  of  the 
land.  For  the  purchase  of  the  land  the  plaintiff  trans- 
mitted to  the  defendant  nineteen  thousand,  five  hundred 
and  thirty-four  dollars  and  thirty-seven  cents,  and,  as 
only  thirteen  thousand,  four  hundred  and  eighteen 
dollars  and  seventy -five  cents  was  paid  by  the  defend- 
ant for  the  land,  this  action  is  brought  to  recover  back 
the  difference  between  the  amount  remitted  to  the 
defendant  and  the  amount  paid  out  by  him,  namely, 
sixty-one  hundred  and   fifteen   dollars  and  sixty-two 
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cents.  The  point  of  contention  is  as  to  the  capacity 
in  which  the  defendant  acted  in  making  the  purchase ; 
that  is,  whether  he  had  so  act^d  that  the  plaintiflE  was 
entitled  to  the  land  for  the  actual  purchase  price  thereof 
from  Rickard,  or  so  that  the  defendant  should  be 
treated  as  the  plaintiff's  vendor,  and  entitled  to  the 
8ixty-one  hundred  and  fifteen  dollars  and  sixty-two 
cents,  as  profits  on  his  purchase  and  sale  of  the  land. 
The  written  contracts  to  aid  us  are  as  follows : 

"  Cedar  Rapids,  Iowa,  December  15,  1885. 
*'For  a  valuable  consideration  of  James  0.  Young's 
services,  I  hereby  agree  to  deed,  by  a  good  and  sufficient 
warranty  deed,  the  fifty-five  acres,  more  or  less,  being 
all  my  land  in  Rapids  township  except  the  southeast 
comer,  containing  five  acres,  including  fence  and  bam, 
being  twenty-four  acres  in  southwest  quarter  (1-4)  of 
^orthwest  quarter  (1-4)  and  thirty-five  acres  in  north- 
west quarter  ( 1-4 )  of  the  southwest  quarter  ( 1-4 ),  section 
33,  township  83,  range  7,  for  the  sum  of  three  hundred 
dollars  ( $300 )  an  acre  for  land  in  the  southwest  quarter 
( 1-4 )  of  the  northwest  quarter  ( 1-4 ),  and  two  hundred 
dollars  ( $200)  an  acre  for  land  in  northwest  quarter  ( 1-4 ) 
of  southwest  quarter  ( 1-4 ) ;  and  I  agree  to  pay  James  C. 
Young  five-per-cent.  commission  for  effecting  this  sale, 
and  deed  upon  receipt  of  cash  for  the  above  property, 
providing  this  contract  shall  remain  in  force  only  until 
January  15,  1886.  W.  S.  Rickard." 

"  Cedar  Rapids,  Iowa,  January  14,  1886. 

"For  value  received  I  hereby  extend  for  twenty 
days  from  and  after  January  16,  1886,  the  option  given 
to  James  C.  Young,  December  16,  1885,  for  sale  of  my 
land.  W.  S.  Rickard." 

**  Cedar  Rapids,  Iowa,  February  3,  1886. 
"In  consideration  of  two  hundred  dollars  to  me  in 
hand  paid  (the  receipt  of  which  is  hereby  acknowl- 
edged ),  I  hereby  extend  the  option  given  to  James  C. 
Young  for  sale  of  my  land  to  April  6, 1886.  This  option 
was  given  December  16,  1886.  That  in  case  said  Young 
should  buy  said  land,  or  find  a  purchaser  for  same  at 
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the  expiration  of  this  extension,  said  sum  of  two  hun- 
dred dollars  shall  be  applied  as  part  payment  on  said 
land.  W.  S..R10KARD." 

The   following   is   between   the   plaintiff  ajad  the 
defendant : 

*' Agreement  made  this  seventeenth  day  of  April, 
in  the  year  1886,  by  and  between  Abram  S.  Hewitt  of 
the  first  part,  and  James  C.  Young  of  the  second  part, 
witnesseth :  That  in  consideration  of  the  mutual  agree- 
ments hereof,  and  of  one  dollar  by  each  party  to  the 
other  in  hand  paid,  the  receipt  whereof  is  hereby 
acknowledged,  the  parties  hereto  have  covenanted  and 
agreed,  and  that  they  do  hereby  covenant  and  agree, 
as  follows :  First  Mr.  Young,  that  he  will  procure 
the  purchase  for  and  conveyance  to  Mr.  Hewitt  of  the 
following  described  premises  *  *  *;  making  a 
total  of  fifty-eight  and  three-fourths  acres  more  or  less, 
all  situated  in  Rapids  township,  Linn  county,  Iowa,  at 
the  price  of  three  hundred  and  fifty  dollars  per  acre, 
which  Mr.  Hewitt  agrees  to  pay  therefor.  Second. 
Mr.  Young  agrees  to  act  as  agent  for  Mr.  Hewitt  in  the 
management  and  sale  of  the  property.  Third.  All 
proceeds  of  the  sale  should  be  applied  to  the  reimburse- 
ment of  the  cost,  with  interest  at  the  rate  of  five  per 
<5ent.  per  annum,  payable  at  the  end  of  each  calendar 
year,  and  of  all  taxes  and  other  .necessary  charges  and 
expenses  of  the  property.  Fourth.  If  any  surplus 
shall  remain,  Mr.  Young  shall  be  entitled  to  one-half 
for  his  services.  Fifth.  If  Mr.  Young  shall  die  after 
ft^ll  reimbursement  to  Mr.  Hewitt,  with  interest,  he 
shall  be  entitled  to  his  compensation,  notwithstanding 
that  there  shall  remain  a  residue  of  the  proi)erty  which 
shall  not  have  been  sold.  If  he  shall  die  previously, 
nothing  shall  be  due  Mr.  Young  or  to  his  estate  for  any 
services  which  he  may  have  rendered.  Sixth.  Mr. 
Young  is  to  prepare  all  necessary  papers  without 
expense  to  Mr.  Hewitt,  and  is  not  to  charge  commis- 
sions, or,to  make  any  charge  other  than  that  herein  piro- 
vided  for.  If  other  agents  are  employed  by  him,  it  must 
be  at  his  expense.    Seventh.    Unless  Mr.  Hewitt  shall  be 
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fully  reimbursed  with  interest '  within  five  years,  this 
agreement  shall  terminate,  and  without  any  liability  by 
Mr.  Hewitt  for  Mr,  Young's  services. 

"James  C.  Young, 
"Abram  S.  Hewitt." 
By  a  stipulation  the  cause  was  to  be  tried  in  the 
superior  court,  and  on  appeal,  as  an  equitable  proceed- 
ing. Testimony  was  taken,  and  the  cause  submitted  to 
the  superior  court,  and  judgment  entered  for  the  defend- 
ant, from  which  the  plaintiff  appealed. — Meversed.' 

J.  W.  Bully  for  appellant. 

Chas.  A.  Clark  and  Rickel  &  Crocker ^  for  appellee. 

Granger,  J. — I.    Let  us  first  look  to  the  situation 
of  the  parties  under  the  written  contracts,  and  then 
1  pbiwcipal  and    11^0.^1^0  if  it  is  changed  by  the  other  evi- 
SSiMty*^? **     dence,  and,  if  so,  to  what  extent.     Under 
a««nt.  the  contract  the  defendant  with  Rickard 

first  made,  there  is  nothing  to  indicate  that  either  party 
to  the  contract  then  thought  of  the  defendant's  becom- 
ing the  purchaser ;  for  by  it  he  was  to  render  *'  services,'' 
and  was  to  receive  a  "commission"  for  effecting. a  sale. 
It  is  likely  true  that  it  would  have  been  immaterial  to 
Rickard  whether  the.  defendant  furnished  the  money 
and  took  the  title  to  himself,  or  procured  a  purchaser, 
and  the  purpose  of  the  present  inquiry  is  only  to  show 
the  then  intention  of  the  defendant.  When  the  time  was 
extended,  February  3,  1887,  it  seems  to  have  been  con- 
templated that  the  defendant  might  do  one  of  two 
things, — ^purchase  the  land  himself,  or  ''find  a  pur- 
chaser." Looking  next  to  the  contract  between  the 
plaintiff  and  the  defendant,  we  find  that  Mr.  Young  has 
there  agreed  "  that  he  will  procure  the  purchase  for  and 
the  conveyance  to  Mr.  Hewitt  of  the  premises  in  ques- 
tion." The  language  to  us  is  quite  unmistakable,  that 
the  defendant  then  undertook  an  exercise  of  his  right 
under  his  agreement  with  Bickard  to  procure  a  pur- 
chaser, and  that  then  he  was  not  then  attempting  to 
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sell  any  right  he  possessed  in  the  land.  His  only  right 
was  that  of  procuring  a  purchaser  or  buying  himself. 
The  latter  he  did  not  attempt.  He  agreed  with  the 
defendant  to  purqjiase  the  land  for  him  at  an  agreed 
price,  which,  without  explanation,  would  be  understood 
as  the  price  to  be  paid  to  Rickard.  There  is  nothing  in 
the  written  contract  to  indicate  that  the  land  was  pur- 
chased from  the  defendant,  or  that  any  part  of  the 
purchase  price  was  to  go  to  him. 

The  appellee  attaches  importance,  in  this  connec- 
tion, to  the  fact  that  two  hundred  dollars  was  paid  by 
him  to  Rickard  when  the  time  was  extended,  February 
3,  1886,  and  treats  it  as  a  payment  of  a  part  of  the  pur- 
chase price  of  the  land.  Looking  to  the  language  of  the 
agreement  under  which  the  two  hundred  dollars  was 
paid,  we  find  that  it  is  not  a  payment  on  a  purchase  by 
the  defendant,  but,  "  in  case  said  Young  shall  buy  said 
land  or  find  a  purchaser,"  it  shall  be  applied  as  part  pay- 
ment. Of  course,  if  he  found  a  purchaser,  he  would  be 
entitled  to  a  return  of  the  money  in  closing  the  trans- 
action. The  two  hundred  dollars  were  paid  by  the 
deffendant  to  secure  more  time  in  which  to  purchase  or 
find  a  purchaser,  with  the  right,  if  he  succeeded,  to 
have  it  applied  for  his  benefit.  Upon  the  face  of  the 
contracts  in  writing  the  question  is  not  a  doubtful  one. 
Looking,  then,  to  other  evidence  to  aid  in  a  correct 
interpretation  of  them,  and  we  find  very  little,  if  any- 
thing, to  aid  appellee's  theory  of  the  transaction. 
Importance  is  attached  to  some  detached  statements  in 
the  correspondence  had  before  the  written  contract  was 
made,  as  that  the  defendant  offered  to  sell  the  plaintiff 
the  land,  but  the  correspondence  shows  the  offer  or 
statement  to  have  been  such  as  is  made  by  agents  gen- 
erally selling  land  for  the  owner,  and  means  nothing 
more  than  that  they  are  intrusted  with  or  have  the  sale 
of  the  land.  Barring  some  such  expressions,  and  the 
substance  of  the  correspondence  preceding  the  contract 
is  in  support  of  our  view  of  the  written  contract. 

It  is  strenuously  urged  that  the  defendant  was  not 
the  agent  or  partner  of  the  plaintiff  in  the  purchase  of 


230  Hewitt  v.  Young.  [82  Iowa 

the  land,  but'that  the  partnership,  by  the  terms  of  the 
contract,  was  to  commence  after  the  purchase,  and,  for 
the  purpose  of  the  case,  we  may  assume  that  to  be  true 
in  its  technical  sense  (though  we  must  not  be  under- 
stood as  so  holding ),  and  what  is  the  situation  of  the 
case  on  the  face  of  the  contract  ?  It  is  this :  The  plain- 
tiff and  the  defendant  have  agreed  upon  a  partnership 
in  the  division  and  sale  of  the  premises.  The  premises- 
are  to  be  purchased  for  that  purpose,  and  owned  by 
the  plaintiff;  and  the  defendant  is  to  make  the  pur- 
chase for  him  for  a  stipulated  price.  The  appellee's 
purpose  in  denying  the  agency  and  partnership  is  to 
make  way  for  a  right  to  claim  this  difference  in  the 
price  actually  paid  for  the  land  and  that  which  plain- 
tiff supposed  he  was  paying.  Is  there  any  legal  name 
or  signiiicance  to  be  attached  to  the  apparent  position 
or  capacity  in  which  the  defendant  acted  to  justify  such 
a  right?  None,  unless  in  legal  contemplation  the 
defendant  was  the  vendor ;  and  to  so  hold  is  to  violate 
the  letter  and  spirit  of  the  contract.  To  our  minds,  the 
actual  facts  controlling  the  action  of  the  parties  in  the 
purchase  of  the  land  £Cre  these :  The  defendant  did  not 
design  to  purchase  the  land^  He  sought  the  plaintiff 
as  a  purchaser.  He  represented  the  value  of  the  land 
to  be  twenty  thousand,  five  hundred  and  sixty-two  dol- 
lars and  fifty  cents,  when  he  knew  it  was  on  the  market 
for  thirteen  thousand,  four  hundred  and  eighteen  doUara 
and  thirty-seven  cents.  He  conceived  the  purpose  to 
speculate  to  the  extent  of  this  difference,  less  a  com- 
mission of  five  per  cent. ,  which  he  offered  the  plaintiff 
as  an  inducement  to  make  the  purchase.  The  purpose 
was  secretly  reserved  from  the  plaintiff  and  Rickard. 
Hewitt  purchased  the  land  for  what  he  supposed  it  to 
be  offered  for  in  the  market,  and  the  defendant,  'as  the 
result  of  his  secret  reservation,  profited  to  the  extent  of 
sixty-one  hundred  and  fifteen  dollars  and  sixty-two 
cents.  It  needs  no  argument  to  show  that  such  a  trans- 
a<;tion  is  fraudulent,  and  a  court  of  equity  cannot  look 
with  complacence  upon  it. 
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II.  It  is  lirged  that  the  plaintiff  is  not  the  real 
party  in  interest.     In  a  letter  from  the  plaintiflf  to  the 

defendant,  written  March  23,  1886,  it  is 
*  in^iterest:  evi-  said !     "Inasmuch  as  the  purchase  is  to  be 

made  for  the  account  of  Mrs.  Hewitt,  the 
title  had  better  be  made  in  my  name,  and  not  in  that  of 
Mr.  Cooper."  The  letter  was  written  before  the  con- 
tract was  completed.  The  petition  represents  the  plain- 
tiff as  the  party  in  interest,  and  the  proofs  show  the 
fact.  The  contract  on  which  recovery  is  to  be  had  is 
made  in  the  name  of  the  plaintiflf,  and  nothing  in  the 
case,  barring  the  letter  referred  to,  indicates  that  the 
plaintiff  is  not  the  real  party  in  interest. 

The  plaintiff  should  have  judgment  for  the  amount 
of  his  claim,  and  the  cause  will  be  remanded  to  the 
superior  court  for  that  purpose.    Reversed. 


In  the  Matter  of  the  Assignment  of  John  Rea  ;  Eliza- 

reth  Rea,  Claimant  and  Appellee,  v.  E.  8. 

Jaffray  &  Co.,  Objectors  and  Appellants. 

1.  Eyidence:  deeds:  public  records.  The  official  record  of  a 
conveyance  is  competent  evidence  of  the  fact  of  such  transfer, 
where  it  is  shown  that  the  original  instrument  was  never  in  the 
possession,  nor  under  the  control,  of  the  person  seeking  to  establish 
such  fact. 

3^    :  fraud  :  mJSBAND  and  wife  :  cross-examination.    In  an 

action  involving  the  validity  of  the  claim  of  a  wife  against  the 
insolvent  estate  of  her  husband,  the  latter  having  testified,  under 
examination  in  behalf  of  the  creditors,  that  a  false  property  state- 
ment sent  to  his  creditors,  from  which  the  indebtedness  to  his  wife 
was  omitted,  was  made  "upon  the  advice  of  a  friend,"  held,  that 
it  was  proper  to  show  by  the  husband  on  cross-examination  who 
was  the  friend  referred  to,  and  when,  to  his  best  knowledge,  was 
the  first  time  that  the  sending  of  such  false  statements  was  known 
to  his  wife. 
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8,     : : .    In  such  an  action  it  is  competent  for  the 

wife  to  prove  by  the  husband  the  fact  of  his  indebtedness  to  her, 
the  history  of  the  transaction  wherein  such  indebtedness  arose, 
the  nature  of  the  contract  between  them,  and  the  reason  why  a 
note  received  from  the  husband  had  been  antedated. 

4.    : : .    Proof  of  a  discrepancy  between  the  price 

for  which  the  husband's  property  sold  at  an  assignee's  sale,  and 
the  value  thereof  as  represented  by  the  husband  to  his  creditors,  is 
Bot  competent  as  proof  of  the  fraudulent  character  of  the  claim  of 
the  wife  in  such  action. 

6.     General  Assignment  for  the  Benefit  of  Creditors :  sube- 

TIES  ENTITLED  TO  FBOTECTION  OUT  OF  TRUST  FUND.      One  Standing  in 

the  relation  of  surety  for  an  insolvent,  who  has  made  a  general 
assignment  for  the  benefit  of  creditors,  is  a  creditor  within  the 
meaning  of  the  provisions  of  chapter  7  of  titie  14  of  the  Code  of 
1873,  and  is  entitied  to  file  proof  of  such  claim  against  the  estate  of 
the  insolvent,  whether  the  common  creditor  has  asserted  any  claim 
against  such  estate  or  not,  and  to  have  a  distributive  share  of  the 
proceeds  of  the  estate  applied  to  the  debt  upon  which  he  is  thus 
bound. 


Appeal  from  Jasper  District  Court. — Hon.  D.  Ryan, 

Judge. 

Saturday,  FEBBr/ARY  7,  1891. 

On  February  14,  1889,  Elizabeth  Rea  filed  her  claim 
against  the  estate  of  John  Rea,  claiming  for  money 
loaned  January  1,  1881,  fifteen  hundred  dollars,  and 
for  money  loaned  February  10,  1888,  two  thousand 
dollars,  with  interest  at  ten  per  cent,  on  said  sums, 
amounting  to  five  hundred  dollars ;  also,  February  1, 
1889,  to  payment  of  C.  Grriebeling's  note,  four  hundred 
and  seventy  dollars, — ^making  in  all  forty-four  hun- 
dred and  seventy  dollars.  She  attaches  two  notes  exe- 
cuted by  John  Rea  to  her  for  the  money  loaned,  and 
the  note  of  John  Rea  &  Co.  to  C.  Griebeling,  and  states 
as  to  the  latter,  that  she  and  John  Rea  composed  the 
firm  of  John  Rea  &  Co.  ;  that  said  note  to  Griebeling 
was  for  a  firm  debt ;  that  the  partnership  was  dissolved 
January  28,  1886,  John  Rea  agreeing  to  pay  the  debts 
of  the  firm  ;  and  that,  he  failing  to  pay  said  note,  she 
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was  compelled  to  do  so,  less  certain  payments  previ- 
ously  made  thereon.  On  April  16,  1889,  Mrs.  Rea  filed 
a  second  claim,  which  is  a  reassertion  of  the  former 
claim  for  the  fifteen  hundred  dollars  and  the  two  thou- 
sand dollars  and  interest.  She  states  as  the  grounds  for 
said  claims  that  she  and  John  Rea  are  personally 
bound  upon  a  certain  promissory  note,  dated  February 
10,  1888,  for  two  thousand  dollars,  with  ten-per-cent. 
interest,  to  the  First  National  Bank  of  Newton,  Iowa; 
that  they  are  also  so  bound  upon  a  note,  dated  Janu- 
ary 1,  1881,  for  fifteen  hundred  dollars,  with  ten-per- 
cent, interest,  made  to  Jasper  County  Bank,  no  part  of 
the  principal  of  which  has  been  paid  by  either  party; 
that  both  of  said  notes  are  secured  by  real- estate  mort-' 
gage  upon  her  separate  property;  that  the  amount 
derived  from  said  notes  went  into  the  private  business 
and  to  the  sole  use  of  John  Rea,  and  that  no  other  than 
her  property  is  pledged  as  security ;  that  she  is  informed 
and  believes  that  said  fifteen-hundred-dollar  note  is 
now  the  property  of  John  L.  Swift,  a  non-resident  of 
the  state,  whose  address  and  whereabouts  are  unknown 
to  her ;  and  that  he  has  failed  to  file  a  claim  before  the 
assignee.  She  states  that  these  claims  are  identical 
with  the  two  notes  set  out  in  her  former  claim.  E.  S. 
Jaflfray  &  Co.,  having  a  claim  for  eleven  hundred  and 
forty  dollars  and  ninety  cents,  which  is  not  disputed, 
filed  certain  objections  and  exceptions  to  the  claim  of 
Elizabeth  Rea,  upon  the  hearing  of  which  judgment 
was  entered,  overruling  said  objections  and  exceptions 
a^nd  establishing  the  appellee's  claim.  From  this  judg- 
ment the  objectors,  E.  S.  Jaffray  &  Co.,  appeal,  assign- 
ing as  errors  certain  rulings  of  the  court  in  admitting 
and  rejecting  testimony,  and  in  allowing  and  estab- 
lishing the  claim  of  Elizabeth  Rea. — Modified  and 
uffifTried, 


Winslow  &  Varnum^  for  appellants. 


M.  J.  Salmon  and  Alanson  ClarTc^  for  appellee. 


/ 
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Given,  J. — I.  Upon  the  trial  the  records  from  the 
recorder's  office,  of  the   deeds  showing  the   chain  of 

title  to  Mrs.  Bea  in  the  mortgaged  lands, 
'  d^d8:''p^'biio    and  of  the  mortgages  made  to  the  banks, 

*^  were  admitted  in  evidence  over  the  appel- 

lants' objection  that  they  were  secondary.  Mrs.  Rea 
testified  quite  positively  and  satisfactorily  that  she 
never  had  any  of  the  deeds  in  her  possession  or  control, 
except  the  one  from  her  immediate  grantor,  and  that  it 
was  lost.  Her  testimony  as  to  the  deeds  was  sufficient 
to  admit  the  records  thereof  in  evidence.  As  to  the 
mortgages,  her  testimony  is  less  satisfactory,  and  shows 
an  absence  of  knowledge  or  want  of  memory  as  to  the 
whereabouts  of  the  mortgages.  Mrs.  Rea  admits  that 
she  is  short  of  memory,  and  her  statements  are  so  con- 
fused and  contradictory  as  to  leave  it  uncertain  whether 
either  of  the  mortgages  was  then  in  her  possession  or 
control.  Mr.  Lyday,  president  of  the  First  National 
Bank,  produced  the  note  and  mortgage  to  that  bank, 
and  stated  that  it  had  been  in  the  possession  of  the 
bank  ever  since  its  acknowledgment.  The  confusion  in 
Mrs.  Rea's  testimony  may  be  accounted  for  by  the  fact 
that  a  second  mortgage  was  given  to  the  First  National 
Bani^  as  a  renewal  or  correction  of  a  former  one.  The 
records  seem  to  have  been  offered  subject  to  objection, 
and  this  testimony  afterwards  taken.  The  testimony 
of  Mr.  Lyday  shows  that  the  mortgage  to  the  First 
National  Bank  was  not  in  the  possession  of  the  claim- 
ant ;  and,  hence,  the  record  was  properly  admitted.  As 
the  production  of  the  mortgage  put  it  within  the  power 
of  eitner  party  to  offer  it  in  lieu  of  the  record,  there  was 
no  prejudicial  error  in  allowing  the  record  to  remain  in 
evidence,  in  the  absence  of  such'  an  offer.  It  appears 
that  the  mortgage  to  the  Jasper  County  Bank,  held  by 
Swift,  was  unsatisfied,  and  would  not,  therefore,  be  in 
the  possession  of  claimant.  Taking  that  fact  in  con- 
nection with  her  statements,  we  think  the  couii;  might 
properly  hold  it  as  appearing  that  that  mortgage 
did  not  belong  to,  and  was  not  in  the  control  of,  the 
claimani. 
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IL  We  do  not  discover  any  error  in  the  rulings  of 
the  court  in  admitting  testimony  over  the  objections  of 
J  .  ^^j.       appellant.    The  appellant  called  John  Rea, 

JJife'SroM-*      *^®  insolvent,  and  proved  by  him  that  he 
examiDation.     ^j^^  fQj.  the  purpose  of  obtaining  credit, 

send  a  property  statement  to  the  appellant,  in  which  he 
omitted  to  state  any  indebtedness  to  his  wife,  the 
claimant  herein.  He  admitted  that  the  statement  was 
false,  and  answered  in  chief  that  he  made  it  upon  the 
advice  of  a  friend.  On  cross-examination  the  appellee 
was  permitted  to  ask  upon  whose  advice.  It  was  cer- 
tainly permissible  for  the  appellee  to  rebut  any  pre- 
sumption that  might  arise  from  the  statement  that  she 
was  the  adviser ;  and,  while  this  might  have  been  done 
by  a  more  direct  question,  it  was  no  prejudice  to  the 
appellant  that,  in  thus  showing  that  she  was  not  con- 
spiring in  the  fraud  charged  against  her,  the  name  of 
his  adviser  was  given.  The  appellee,  having  called 
John  Rea,  was  permitted  to  ask:  ''When,  to  your 
best  knowledge,  was  the  first  time  your  wife  knew  of 
any  such  statements  you  have  sent  out  or  made? ''  The 
appellant  contends  that  this  was  calling  for  a  mere 
opinion.  It  was  certainly  proper  for  the  appellee  to 
show  any  fact  that  would  tend  to  disprove  the  charge 
that  she  had  participated  in  the  fraud  of  John  Rea  in 
sending  out  the  fraudulent  statements ;  and  this  ques- 
tion called  for  such  a  fact,— the  time  she  first  knew  of 
the  false  statements  being  sent.  Numerous  other  objec- 
tions made  by  the  appellant  during  the  examination  of 
John  Rea  were  overruled  that  need  not  be  noticed  in 
detail. 

III.     John  Rea  was  called  for  the  purpose  of  estab- 
lishing  the   appellee's    claim;    and  it    was    certainly 

competent  for  him  to  say  whether  he  had 
''  '^'  '"*  '  borrowed  money  from  his  wife.  If  he  had 
answered  that  he  had  not,  that  would  have  been  the  end  of 
inquiry;  bat,  aaswering  that  he  did,  it  was  for  further 
examination  to  develop  the  transaction,  and  see  whether 
it  constituted  a  borrowing  of  money.  Having  stated 
that  he  gave  htr  his  note  as  against  the  indebtednesa 
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to  the  Jasper  County  Bank,  and  that  the  note  had 
been  dated  back,  it  was  competent  for  him  to  state 
that  the  reason  for  dating  it  back  was  to  make  it  cor- 
respond with  the  date  to  which  he  had  paid  the  interest 
to  the  bank.  Conversations  between  the  appellee  and 
her  husband,  tending  to  sho  w  the  contracts  under  which 
the  claimed  indebtedness  existed,  were  competent. 

IV.  On  the  cross-examination  of  John  Rea,  the 
appellant  was  asked  what  the  stock  of  goods  brought 

at  the  assignee's  sale.    The  purpose  of  this 

'  '  '  '  inquiry  was  to  show  fraud  upon  the  part  of 
John  Rea  in  making  the  property  statement  that  he  did 
to  the  appellant.  There  is  no  question  made  but  that 
his  statement  was  false  and  fraudulent.  Other  reasons 
why  there  was  no  prejudicial  error  in  sustaining  the 
appellee's  objection  to  the  question  are  that  such  sales 
are  seldom  made  for  the  real  value  of  the  property,  and 
that  the  stock  had  been  on  sale  for  a  reasonable  time 
between  the  making  of  the  statement  and  the  sale  by  the 
assignee. 

The  appellant  asked  Mr.  Lyday,  on  cross-examina- 
tion, what  the  two-thousand-dollar  note  was  given  for, 
to  which  the  appellee  objected  as  not  cross-examination. 
It  is  questionable  whether  it  was  strictly  proper  cross- 
examination;  but  as  the  appellant  afterwards  called 
Mr.  Lyday,  and  he  stated  fully  for  what  the  note  was 
given,  appellant  was  not  prejudiced  by  the  ruling. 

V.  Following  the  order  of  the  discussion,  our  next 
inquiry  is  whether  the  appellee  is  shown  to  be  a  credi- 
fi  GBWERALas-     *^^  ^'  *^®  estate,  within  the  meaning*  of 

fhe"b^n"  flt**5f    chapter  7,  title  14,  of  the  Code,  relating  to 

tiMentiMed"*^*"  "  assigumeuts  for  creditors. '^    The  appel- 

witoftrMS'*     1^^'s  claim  consists  of  three  items, — one 

'""^-  of  fifteen    hundred  dollars,   one   of   two 

thousand  dollars,  and  one  of  four  hundred  and  seventy 

dollars, — ^with  interest  on  each.    The  appellee  and  her 

husband,  John  Rea,  contracted  a  copartnership  under 

the  firm-name  of  John  Rea  &  Co.,  January  7, 1881,  which 

continued  until  February  1,  1886,  when  the  appellee 


Jan.  1891  ]         Iw  re  Assignment  of  Re  a.  237 


retired,   John  Rea   assuming  the  indebtedness  of  the 
firm,  and  a  Mr.  Vaughan  becoming  a  partner  with  John 
Rea  under  the  firm-name  of  Rea  &  Vaughan,   which 
continued  for  about  two  years,  when  Vaughan  retired, 
John  Rea  continuing  the  business  in  his  own  name. 
John  and  Elizabeth  Rea  executed  their  joint  mortgage 
upon  her  separate  real  estate  to  the  -^tna  Life  Insurance 
Company  for  a  loan  of  fifteen  hundred  dollars,  which 
went  into  the  business  of  John  Rea,  and  which  debt 
became  due  January   1,  1881.    January  1,  1881,  they 
executed  their  joint  note,  and  a  mortgage  upon  the 
same  real  estate,  to  the  Jasper  County  Bank,  for  a  loan 
of  fifteen  hundred  dollars,  the  proceeds  of  which  were 
applied  in  satisfaction  of  the  debt  to  the  ^Etna  Insur- 
ance Company.    February  15,  1889,  they  executed  their 
note  for  two  thousand  dollars  to  the  First  National  Bank 
of  Newton,  Iowa,  and  a  mortgage  upon  the  same  real 
estate  to  secure  the  same,  this  mortgage  being  given  to 
correct  a  misdescription  in  a  mortgage  executed  Feb- 
ruary 10,  1888,  to  secure  the  same  debt.    The  proceeds 
of  this  loan  went  into  the  business  of  John  Rea  &  Co. 
February  20,  1882,  John  Rea  &  Co.  executed  a  note  to 
C.  Griebeling  for  four  hundred  dollars,  which  remained 
unpaid  at  the  time  of  the  dissolution  of  the  partnership 
of  John  Rea  &  Co.,  except  as  to  cert^^in  credits  thereon, 
which  note  the  appellee  has  since  paid  in  full  by  the 
execution  of  her  own  individual  note  to  said  Griebeling. 
The  note  for  fifteen  hundred  dollars   executed  to  the 
Jasper  County  Bank  is  now  owned  by  John  L.  Swift^  a 
non-resident  of  the  state.    Mr.  Swift  has  not  filed  any 
claim  thereon  with  the  assignee.    The  note  for  two  thou- 
sand dollars  to  the  First  National  Bank  of  Newton  has 
been  presented  by  that   bank  as  a  claim  against  the 
estate.    Under  date  of  January  1,  1887,  John  Rea  exe- 
cuted his  note  to  api)ellee  for  fifteen  hundred  dollars, 
and  under  date  of  February  10,  1888,  another  for  two , 
thousand    dollars,    each    with    ten-per-cent.    interest.; 
These  notes  were  not  executed  at   the  time   of  their 
dates,  but  shortly   before  the  making  of  the  general 
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assignment.  They  were  executed  on  a  basis  of  the 
liability  of  Mrs.  Rek  and  her  separate  property  on  the 
notes  held  by  Mr.  Swift  and  the  First  National  Bank. 
We  do  not  think  that  these  notes  change  the  relations 
of  the  parties,  but  that  the  rights  of  the  plaintiff  must 
be  determined  upon  the  facts  as  they  exist  independ- 
-ent  of  the  execution  of  these  notes.  Had  the  appellee 
paid  the  debts  on  account  of  which  they  were  given,  it 
would  be  different. 

The  appellant  contends  that  the  appellee  is  not  a 
creditor  of  the  estate ;  that  there  is  no  debt  due,  or  to 
become  due,  to  her  ;  that  each  item  of  her  claim  is  for  a 
mere  contingent  liability ;  that  the  relation  of  debtor 
and  creditor  does  not  exist ;  and  that  she  is  not,  there- 
fore, entitled  to  have  her  claim  allowed  under  the 
statute.  The  assignment  is  for  the  benefit  of  creditors, 
And  the  distribution  of  the  estate  is  to  the  creditors. 
"A  creditor  is  he  who  has  a  right  to  require  fulfillment 
of  an  obligation  or  contract"  (Bouvier);  "one  who 
gives  credit  in  business  matters"  (Webster).  As  to 
the  Griebeling  note  the  appellee  is  unquestionably  a 
creditor  of  the  estate.  That  was  a  note  of  John  Rea  & 
Co.,  and,  by  their  agreement  of  dissolution,  which  was 
a  sufficient  consideration,  John  Rea  assumed  and 
agreed  to  pay  that  debt.  By  that  agreement,  as  between 
them,  he  made  the  debt  his  own,  though  she  remained 
bound  to  the  payee  as  before.  By  reason  of  Mr.  Rea's 
failure  to  pay  the  debt,  the  appellee,  in  performance 
■of  her  obligation  to  the  payee,  paid  the  note.  It 
seems  to  us  very  clear  that  thereby  John  Rea  became 
indebted  to  the  appellee  in  the  sum  paid  in  satisfaction 
of  that  note. 

We  may  be  in  error  in  saying  that  the  fifteen 
hundred  dollars  went  into  the  business  of  John  Rea. 
There  is  evidently  some  confusion  as  to  dates  in  the 
abstract,  but  it  is  immaterial  whether  that  amount 
went  into  his  business  or  the  business  of  John  Rea  & 
Co. ;  for,  if  the  latter,  then,  by  his  agreement  to  pay 
the  debts  of  the  firm,  he  made  it,  as  between  him  and 
the  appellee,  his  personal  obligation.    The  debt  of  two 
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thousand  dollars  was  a  contract  for  money  that  went 
into  the  business  of  the  firm.  Whether  these  were 
originally  the  personal  debts  of  John  Rea,  or  made  so 
by  his  agreement  to  pay  the  debts  of  the  firm,  Mrs.  Rea 
and  her  separate  property  are  liable  therefor. 

The  contention  is  that  her  liability  is  only  contin- 
gent ;  that  she  may  never  have  to  pay  these  debts  ;  and, 
therefore,  that  the  relation  of  debtor  and  creditor  does 
not  exist.  As  to  the  fifteen  hundred  dollars,  the  holder 
makes  no  demand  for  a  distributive  share  in  the  estate, 
and  is  content  to  pursue  the  separate  property  of  Mrs. 
Rea,  who  in  equity,  at  least  as  between  her  and  the 
^tate,  is  but  a  mere  surety.  She  is  a  creditor,  because 
she  "has  a  right  to  require  the  fulfillment  of  an  obliga- 
tion or  contract,"  because  she  gave  "  credit  in  business 
matters."  It  would,  in  our  opinion,  do  violence  to  the 
language  and  manifest  purpose  of  the  statute  to  say 
that  one  who  was  personally  liable  as  surety,  or  whose 
separate  property  stood  pledged  for  the  debt  of  him  who 
had  made  assignment  for  the  benefit  of  all  his  creditors, 
could  not  be  heard  to  demand  that  the  proper  distribu- 
tive share  should  be  applied  to  the  debts  for  which  he  or 
his  property  were  thus  bound.  That  the  appellee  did 
pay  the  debt  to  Griebeling,  and  that  she  and  her  sepa- 
rate property  are  bound  for  the  payment  of  the  other 
debts  as  stated,  is  not  questioned  in  the  testimony,  and 
we  have  no  doubt  of  her  right  to  be  protected  as  a  cred- 
itor, in  the  distribution  of  the  assets  of  the  estate,  by 
receiving  to  herself  the  share  that  is  due  to  her  on 
account  of  the  payment  of  the  Griebeling  note,  and 
requiring  that  the  proper  distributive  share  be  applied 
towards  the  satisfaction  of  the  fifteen  hundred  dollars 
and  the  two  thousand  dollars  indebtedness. 

The  judgment,  as  shown  in  the  abstract,  overrules 
the  appellant's  objections,  and  establishes  appellee's 
claim  in  the  sum  of  forty-five  hundred  and  seventy 
dollars  and  accruing  interest.  This  is  the  full  amount 
claimed,  and  was  probably  allowed  upon  the  basis  of 
the  Giiebeiing  note  and  the  two  notes  executed  by 
John  Rea  to  the  appellee.    As  to  the  Griebeling  note, 
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the  appellee  is  entitled  to  be  allowed  the  full  amount 
paid  by  her  thereon,  with  interest,  as  called  for  in  the 
note ;  but  as  to  the  other  two  notes,  she  not  having  paid 
the  same,  the  judgment  of  the  court  should  ascertain 
the  amount  thereof,  and  order  the  assignee  to  pay  to  the 
holders  the  distributive  share  to  which  they  would 
be  entitled,  the  same  as  if  they  each  had  preferred  the 
claim  for  allowance.  The  appellee's  interest  in  said 
claims  is  such  as  to  entitle  her  to  present  them  for  allow- 
ance, as  she  has  done  in  this  application.  Some  ques- 
tion is  made  that  the  second  claim  filed  by  appellee  was 
too  late  to  be  entitled  to  consideration;  but  we  have 
seen  that  it  was  but  a  mere  restatement  of  the  basis  of 
the  former  claim,  and  was  not  the  filing  of  a  new  or 
additional  claim. 

The  judgment  of  the  district  court  will  be  modified 
and  aflBirmed  in  confoimity  with  this  opinion.  Modi- 
fied AND  AFFIRMED. 


J.  F.  Smith,  Appellee,  v.  W.  P.  Blackiston  et  aZ., 

Appellants. 

1.  Tax  Deed :  pescriftion  of  propebty.  Where  real  estate  sold  at 
tax  sale  was  described  in  the  tax  certificate,  notice  and  deed,  as 
the  "undivided  eighteen  acres"  of  a  section  named,  held,  that 
the  description  was  too  indefinite,  and  rendered  the  sale  void  for 
uncertainty. 

2.   :  von)  BALE  :  BECOVERY  op  taxes  PAH)  BY  PUBCHASEB.  A 

purchaser  at  tax  sale  under  a  description  so  indefinite  as  to  be  void 
for  uncertainty  acquires  no  interest  in  the  land  which  is  the  subject 
of  his  purchase,  and  hence  no  lien  for  the  taxes  paid,  and  is  not 
entitled  to  recover  the  same  of  the  owner  in  an  action  to  quiet  the 
title  to  the  property  as  against  such  tax  sale. 

Appeal  from  Outhrie  District   Court. — Hon.    J.  H. 

Henderson,  Judge. 

Satuhday,  February  7,  1891. 
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Action  in  equity  to  quiet  the  title  to  the  northwest 
quarter  of  section  33,  township  81,  range  32,  west,  fifth 
principal  meridian,  Guthrie  county,  Iowa.  There  was 
an  answer  claiming  an  undivided  interest  therein  under 
a  tax  sale  and  certificate.  A  decree  was  entered  for  the 
plaintiff,  from  which  the  defendants  appeal. — Affirmed. 

E.  W.  WeeJcSy  for  appellants. 

Chas.  S,  Fogg^  for  appellee. 

Given,  J. — ^The  plaintiff  became  the  owner  of  the 
land  described  April  11,  1882,  and  has  been  in  posses- 
sion thereof  by  his  tenant,  W.  C.  Palmer,  since  March 
17,  1887.  On  March  17,  1886,  he  filed  written  notice 
with  the  treasurer  of  Guthrie  county,  appointing  Charles 
S.  Fogg,  of  Stuart,  Guthrie  county,  Iowa,  as  agent, 
upon  whom  service  of  notice  of  expiration  of  tke  right 
of  redemption  from  tax  sale  of  the  land  in  controversy 
was  to  be  made.  The  taxes  for  the  year  1881  were 
unpaid  and  delinquent,  and  the  land  was  duly  adver- 
tised  and  offered  for  sale  on  October  2,  1882.  The 
certificate  under  which  the  defendant  claims  recites  that 
"the  whole  of  the  following  described  parcel  of  real 
property,  situated  in  the  county  and  state  aforesaid, 
was  sold  to  J.  M.  Brown  for  taxes  for  the  year  1881, 
which  was  the  least  quantity  bid  for,  and  the  full  pay- 
ment has  been  made  therefor  for  the  following  taxes, 
interest  and  costs  due  and  remaining  unpaid  upon  each 
parcel  of  land  as  herein  set  forth."  Following  this,  in 
the  proper  columns,  said  quarter  section  is  described,  and 
under  the  head  " number  of  acres  sold"  are  the  figures 
''18."  This  certificate  was  to  J.  M.  Brown,  who  there- 
after assigned  the  same  to  the  defendant  Blackiston. 
On  March  11,  1883,  defendant  Blackiston  paid  the  taxes 
on  eighteen-one-hundred-and-sixtieths  of  said  quarter 
section.  The  defendant  Blackiston  caused  notice  of  the 
expiration  of  the  right  of  redemption  from  said  sale  to 
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be  served  on  W.  Palmer,  "he  being  the  party  in  occupa- 
tion of  the  within-described  premises,'*  on  June  25, 
1888,  and  on  E.  R.  Sales,  in  whose  name  the  land  was 
assessed,  on  June  29,  1888.  This  notice  described  the 
lands  as  follows :  "  The  northwest  quarter  ( N.  W.  1-4) 
of  section  thirty- three  (33),  township  eighty-one  (81) 
north,  range  thirty-two  ( 32 ),  west  of  the  fifth  principal 
meridian,  Iowa,  was  sold  for  the  undivided  eighteen 
(18)  acres  thereof."  August  13,  1888,  the  plaintiff  filed 
his  petition  herein,  and  on  November  16,  1888,  the 
treasurer  of  Guthrie  county  executed  and  delivered  to 
the  defendant  a  tax  deed  based  upon  said  sale  and  cer- 
tificate. The  deed  recites  that  J.  M.  Brown,  *' having 
offered  to  pay  the  sum  of  twenty-four  dollars  and  eighty 
cents,  being  the  whole  amount  of  taxes,  interest  and 
costs  then  due  and  remaining  unpaid  on  the  northwest 
quarter  ( 1-4 ),  of  section  33,  in  township  81,  north,  of 
range  33,  west,  fifth  principal  meridian,  Iowa,  for  the 
undivided  eighteen  acres  of  said  tract,  which  was  the 
least  quantity  bid  for,  and  payment  of  the  said  sum  of 
money  having  been  by  him  made  to  the  said  treasurer, 
the  said  piece  of  property  was  stricken  off  to  him  at 
the  respective  price  aforesaid." 

I.    The  first  contention  to  be  noticed  is  whether  the 
description  of  the  lands  sold  to  the  defendant's  assignor 

is  sufliciently  definite.  It  is  conceded  that 
'  drscription  of  the  procecdiugs  were  regular  up  to  the  sale, 
prope  y.  ^^  ^^  certificate  we  see  that  the  sale  was 
of  eighteen  acres,  or,  as  expressed  in  the  notice  to 
redeem  and  in  the  deed,  was  "  for  the  undivided  eighteen 
acres."  In  Poindexter  t.  DooUttle^  54  lowa^  62,  the 
description  was  "fourteen  acres!'  of  a  tract  described. 
This  description  was  held  to  be  void  for  uncertainty. 
In  Orifflth  V,  Utley^  76  Iowa,  292,  the  sale  was  of 
"the  undivided  thirty-nine  and  one-half  acres"  of  a 
certain  forty  described.  This  was  held  to  be  void.  The 
description,  as  given  in  the  certificate,  notice  and  deed, 
is  no  more  definite  or  certain  than  those  in  the  cases  just 
cited,  and  they  are,  therefore,  held  to  be  void  for 
uncertainty. 
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11.  The  appellants  contend  that,  as  the  proceedings 
were  regular  up  to  the  sale,  and  a.  sale  made,  and  there 
2.  — :  Toid         was  no  redemption  therefrom,  he  is  entitled 

Bate*  ro- 

cov;rTof         to  recover  the  taxes  paid  under  the  sale. 

p^uixbaaer.  Their  right  to  recover  is  denied,  and  therein 
this  case  differs  from  PomcZ^ar^^t?.  Doolittle^  supra^  and 
Orijjith  V,  Utley^  sivpra^  wherein  the  parties  claiming 
adverse  to  the  tax  title  offered  to  redeem.  The  appel- 
lants are  not  entitled  to  recover  by  virtue  of  any  lien 
against  the  land,  for,  as  we  have  seen,  their  offer  was  so 
inclefinite  as  that  by  it  they  purchased  nothing,  and, 
hence,  have  nothing  upon  which  a  lien  can  attach.  The 
sale  being  void,  they  acquired  no  interest  in  the  land  by 
their  purchase.  The  appellee  never  was  personally  liable 
for  the  taxes  paid,  as  he  did  not  acquire  the  land  until 
after  that  tax  was  due ;  and  it  follows  that  the  appel- 
lants are  not  entitled  to  recover  the  amount  paid  from 
appellee.  As  these  conclusions  fully  dispose  of  the  case, 
we  need  not  notice  other  questions  discussed. 
The  decree  of  the  district  court  is  affirmed. 


E.  B.  Jessup,  Appellee,  v.  Chicago  &  Northwestern 

Railway  Company,  Appellant.  ' «?  384 

82    243 

1.  Practice:  verdict:  pollino  jury.    After  the  submiBsion  of  a        ^^^^\ 
cause  to  a  jury,  and  they  had  retired  for  deliberation,  the  court 

made  an  order  that  when  the  jury  had  agreed  they  should  seal 
their  verdict,  and  return  on  a  day  and  an  hour  named  to  be  polled. 
The  jury  returned  at  the  time  appointed,  and  upon  being  polled 
three  of  them  answered  that  tlie  verdict  returned  was  theirs,  pro- 
vided a  certain  credit  was  allowed  tlierein ;  whereupon  the  court 
discharged  the  jury,  and  upon  the  motion  of  the  successful  party 
rendered  judgment  upon  the  verdict  as  returned.  HeZcf,  that  the 
jury  should  have  been  required  to  retire  to  consider  further  of 
their  verdict ;  that  the  affidavits  of  the  assenting  jurors  were  not 
competent  to  show  that  the  verdict  had  been  agreed  to  by  all ;  and 
that  the  judgment  rendered  upon  such  verdict  was  erroneous. 

2.  Master  and  Servant:  contract  fob  employment:  pubuo 
POLICY.  A  contract  by  a  railroad  company  to  give  one  permanent 
employment  on  a  switch  engine  is  not  void  as  against  public 
policy,  as  binding  the  company  to  employ  such  person  after  he 
should  prove  unfit  for  the  seivice  required  under  said  contract. 
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Appeal  from  Hamilton  District  Court. — ^Hon.  J.  L. 

Stevens,  Judge. 

Saturday,  February  7,  1891. 

The  petition  declares  on  an  oral  agreement  to  give 
the  plaintiff  permanent  employment  as  a  fireman  on  a 
switch  engine,  at  Eagle  Grove,  at  forty  dollars  a  month, 
in  consideration  of  the  settlement  of  a  claim  held  by 
the  plaintiff  for  personal  injuries  while  in  the  employ- 
ment of  the  defendant.  There  was  a  judgment  upoi  a 
verdict  for  the  plaintiff,  from  which  the  defendant 
appeals.  — Reversed. 

J.  C.  Cook^  for  appellant. 

Chase  &  Chase^  for  appellee. 

Beck,  C.  J. — I.  By  the  denial  of  the  plaintiff  of 
the  correctness  of  the  defendant's  abstract,  and  by  the 
denial  of  defendant  of  the  amendments  and  the  abstract 
made  by  the  plaintiff,  we  are  sent  to  the  transcript  to 
discover  the  real  contents  of  the  record.  But,  as  much 
of  the  disputed  contents  of  the  record  are  involved  in 
points  which  ought  not  to  be  determined  upon  this 
appeal,  we  find  it  unnecessary  to  refer  to  the  transcript, 
except  upon  one  or  two  unimportant  points.  The  ques- 
tion in  the  case  which,  in  our  opinion,  is  controlling 
and  decisive  upon  this  appeal,  is  presented  upon  the 
following  facts,  which  are  disclosed  by  the  record.  The 
appellant's  record  correctly  states  the  major  part  of 
them  in  the  following  language,  which  is  substantially 
a  repetition  of  the  words  of  the  transcript : 

**  After  the  jury  had  retired,  and  while  they  were 
deliberating  upon  the  verdict,  the  court,  against  the 
objection  of  the  defendant,  ordered  that  when  they 
agreed  they  should  seal  their  verdict,  and  separate,  and 
return  to  court  on  Monday  at  two  o'clock  p.  m.,  to  be 
polled  [it  being  Saturday  at  the  time  of  the  making 
of  the  order],  to  which  order  the  defendant  objected. 
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and  then  and  there  duly  excepted.  And  on  Monday, 
October  8,  1888,  at  two  P.  m.,  the  jury  came  into  court 
with  a  sealed  verdict,  which,  being  opened  by  the  court, 
»Tead  as  follows : 

'' '  We,  the  jury,  find  for  the  plaintiff,  and  assess  his 
damages  at  sixteen  hundred  dollars. 

"*  Gill  Perry, 
"  'Foreman.' 

"Upon  the  opening  and  reading  of  which  the  jury 
was  polled,  and  the  jurors  ea<;h  severally  asked  by  the 
court  as  follows:  'Was  this  and  is  this  your  ver- 
dict ?'-7-to  which  nine  jurors  answered,  'Yes,'  and  to 
which  said  question  Juror  W.  A.  ShaflPer  answered: 
*  It  was  my  verdict,  providing  the  six  hundred  dollars 
is  deducted  as  the  amount  already  received,'  and 
Juror  Oliver  Weston  responded :  '  It  was  my  verdict, 
except  I  thought  the  six  hundred  dollars  was  to  come 
oflf,'  and  Juror  Geo.  E.  Sands  responded :  '  Yes,  pro- 
vided the  six  hundred  dollars  be  deducted  from  the 
sixteen  hundred  dollars,  for  who^t  plaintiff  has  already 
received.'  And  thereupon  the  defendant's  counsel 
objected  to  the  verdict  being  received  and  recorded,  or 
judgment  entered  thereon,. and  the  plaintiff's  counsel 
asked  that  the  three  jurors  be  required  to  answer  '  yes ' 
or  '  no '  to  the  questions  asked  by  the  court ;  and  the 
court  propounded  the  same  question  again  to  each  of  the 
said  jurors,  and  received  like  answers,  as  above  stated, 
to  which  the  plaintiff's  counsel  excepted.  The  jury 
was  then  discharged,  and  the  case  continued." 

The  record  shows  that  on  the  day  the  cause  was 
submitted  to  the  jury  exceptions  were  taken  to  instruc 
tions,  and  a  time  was  fixed  for  the  preparation  and 
filing  of  a  bill  of  exceptions.  After  the  jury  had 
retired  to  consider  their  verdict  the  following  proceed- 
ing was  had,  as  shown  in  the  following  language  of  the 
record :  "  The  parties  not  agreeing  to  a  sealed  verdict,  it 
is  ordered  by  the  court  that  the  jury,  if  a  verdict  is  agreed 
upon,  appear  on  Monday  at  two  o'clock  p.  m.,  and  that 
the  verdict  be  then  opened,  and  the  jury  polled ;  and 
the  defendant   objects   and   excepts."    The   foregoing 
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record  clearly  shows,  firsts  that  the  parties  did  not  agree 
upon  a  sealed '  verdict ;  second^  that  the  order  of  the 
court  allowed  the  jury  to  separate  after  they  had  agreed 
upon  a  verdict,  and  required  them  to  appear  at  an  hour 
named  on  Monday  to  return  the  verdict  and  to  be 
'  polled ;  thirds  that  upon  polling  the  jury  three  jurors 
declared  that  they  did  not  agree  to  the  verdict  as  ren- 
dered by  their  foreman.  The  record  further  shows  that, 
after  the  jury  was  polled,  they  were  discharged,  and 
the  cause  was  continued.  It  also  appears  that  a  motion 
was  made  by  the  plaintiff  for  a  judgment  on  the  verdict, 
which  at  the  next  term  of  court  came  on  for  hearing, 
and  by  stipulation  of  the  parties  it  was  set  down  for 
hearing  at  a  subsequent  term  in  another  county,  and 
judgment  was  to  be  entered  as  of  the  term  when  the 
order  was  made.  Each  party  was  authorized  to  file 
affidavits  as  they  might  deem  proper.  The  decision  and 
order  of  the  judge  were  filed  in  vacation,  directing  judg- 
ment on  the  verdict.  Affidavits  made  by  jurors — those 
who  had  not  objected  to  the  verdict — tending  to  show 
that  the  verdict  had  been  agreed  to  by  the  jury  were 
filed  by  the  plaintiff. 

II.  Under  the  statute  of  this  state  a  verdict  can- 
not be   accepted  unless  agreed  to  by  all  the  jurors. 

If  any  juror  disagrees,  the  jury  must  be 
*  ▼fidu t.  pou-     sent  out  again  for  further  consideration  of 

log  jury. 

the  case.  Code,  sec.  2803.  The  following 
sections  of  the  Code  are  applicable  to  the  question 
before  us. 

''  Sec.  2804.  When  the  verdict  is  announced,  either 
party  may  require  the  jury  to  be  polled,  which  shall  be 
done  by  the  court  or  clerk  asking  each  juror  if  it  is  his 
verdict.  If  anyone  answer  in  the  negative  the  jury 
must  be  sent  out  for  further  deliberation. 

"Sec.  2805.  When,  by  consent  of  the  parties  and 
the  court,  the  jury  have  been  permitted  to  seal  their 
veidict,  and  separate  before  it  is  rendered,  such  sealing 
is  equivalent  to  a  rendition  and  a  recording  thereof  in 
open  court ;  nor  shall  such  jury  be  polled  nor  permitted 
to  disagree  thereto  unless  such  a  course  has  been  agreed 
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upon  between  the  parties  in  open  court,  and  entered  on 
the  record.^' 

III.  The  facta  clearly  show  that  a  sealed  ^serdict 
was  not  consented  to  by  the  parties,  and,  therefore, 
under  Code,  section  2805,  was  not  authorized.  It  fur- 
ther clearly  appears  that  the  court  below,  by  its  order, 
did  not  intend  that  the  jury  should  render  a  sealed 
verdict,  as  contemplated  by  Code,  section  2805,  upon 
which  the  jury  could  not  be  polled,  and  to  which  they 
could  not  disagree  ;  but  in  fact  intended,  and  so  ordered, 
that  upon  the  coming  of  the  jury  at  the  time  fixed  with 
their  verdict  they  should  be  polled.  In  pursuance  of 
this  order  the  jury  was  polled,  and  there  were  found 
three  who  did  not  agree  to  the  verdict.  Upon  this  fact 
appearing,  it  was  clearly  the  duty  of  the  court  to  send 
the  jury  out  for  a  further  consideration  of  the  case. 
Such  is  the  plain  and  imperative  requirement  of  the 
statute.  We  know  of  no  rule  which  will  permit  the 
court,  after  it  is  found  upon  a  polling  that  a  part  of 
the  jury  do  not  agree  to  the  verdict,  thereupon  to 
receive  affidavits  of  the  other  jarors  to  the  eflEect  that 
the  verdict  was  agreed  to  by  all  the  jurors.  They  were 
under  the  law,  in  response  to  the  polling,  authorized  to 
express  their  dissent ;  and  their  fellows  should  not  be 
permitted  to  testify  that  they  did  not  assent.  The 
statute  plainly  declares  that,  upon  a  disagreement 
appearing  upon  the  polling  of  the  jury,  the  case  shall 
be  again  given  them  for  consideration.  Code,  sec.  2803. 
We  know  of  no  authority  to  annul  this  statute.  We 
shall  not  be  expected  to  cite  authorities  or  assign  rea- 
sons in  order  to  support  our  conclusion  that  obedience 
to  this  statute  must  be  required.  In  our  opinion,  the 
district  court  erred  in  rendering  judgment  upon  the 
verdict. 

IV.  The  contract  declared  on  which  the  evidence 
tends  to  establish  was  to  the  effect  that  the  defendant 
8  mastsk  and      ^l^o^ld  givc  the  plaintiff  permanent  employ- 

trioi  for  em'     ^^^^  upou  a  switch  engine  at  Eagle  Grove. 

tjioympnt:  pub-  The  defendant  insists  that  this  contract  is 

contrary  to  public  policy,  and  void,  for  the 


248  Jessup  v.  C.  &  N.  W.  Ry.  Co.        [82  Iowa 


reason  that  it  does  or  may  bind  the  defendant  to  employ 
the  plaintiff  when  in  fact  he  was  not  so  skilful  and 
otherwise  capable  as  to  be  fit  for  service,  thus  obligating 
the  defendant  to  employ  the  plaintiff  when  its  duty  and 
obligation  to  the  public  forbids  it.  The  contract  will 
hot  admit  of  a  construction  which  will  require  the 
defendant  to  keep  the  plaintiff  at  work  as  an  employe 
when  at  any  time  he  is  not  capable  of  doing  such  work. 
The  contmct  would  not  compel  the  defendant  to  permit 
the  plaintiff  to  take  charge  of  an  engine  if  he  is  or 
should  be  incapable  of  running  it.  The  defendant  is, 
therefore,  not  required  by  the  contract  to  violate  its 
duty  to  the  public.  We  do  not  determine  whether  the 
plaintiff  may  recover  compensation  when  he  is  unfit  to 
run  the  engine.  If  the  defendant  should  be  at  such 
times  liable  to  the  plaintiff,  it  would  not  be  required  to 
give  the  plaintiff  work  if  he  should  not  be  fit  for  any 
reason  to  do  it.  If  the  contract  so  provides,  or  may  be 
so  interpreted,  the  defendant  would  be  liable  to  plaintiff 
for  wages  when  he  may  be  unfit  to  work  as  an  engineer. 
The  instructions  asked  by  the  defendant  in  conflict  with 
these  views  were  rightly  refused.  In  view  of  the  fact 
that  the  question  may  arise  upon  another  trial,  we  have 
passed  upon  it. 

V.  The  other  questions  in  the  case,  involving  the 
sufficiency  of  the  bill  of  exceptions,  the  certification  of 
the  evidence  and  the  like,  cannot  arise  upon  another 
trial.  And  questions  arising  upon  rulings  in  the  admis- 
sion of  evidence  and  upon  instructions  may  not  again 
arise.  None  of  these  questions,  therefore,  ought  to  be 
or  need  be  decided  upon  this  appeal. 

The  judgment  of  the  district  court,  in  our  opinion, 

ought  to  be  BEVERSED. 
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David  Magee,  Appellee,  v.  Chicago  &  Nonxn- 
WESTEBN  Railway  Company,  Appellant. « 

• 

1.  Negligence:  personal  injury.  A  brakeman,  who  had  been 
employed  in  the  line  of  duty  in  a  caboose,  while  the  same,  attached 
to  a  switch  engine,  was  standing  at  a  railroad  depot,  in  attempt- 
ing to  step  from  the  caboose  onto  the  depot  platform,  as  the 
engine  and  the  caboose  started  to  leave  the  same,  and  were  moving 
at  the  rate  of  two  or  three  miles  an  hour,  stepped  toward  the  east, 
under  the  impression  that  the  car  was  moving  in  that  direction, 
and  was  thrown  to  the  ground  and  injured.  The  r7idence  showed 
that  the  same  engine  and  caboose  were  usually  moved  westward 
to  the  depot  to  deposit  passengers,  and  then  moved  to  the  east  to 
sidetrack  the  caboose,  but  when  the  business  required  they  were 
moved  westWw.rd,  and  on  this  occasion  were  so  moved  to  leave 
some  stock  cars  at  a  chute,  and  to  take  coal.  No  notice  was  given 
the  brakeman  of  the  intention  to  move  west,  but  it  was  shown 
that,  although  the  night  was  dark,  the  direction  in  which  the  car 
was  moving  was  readily  discernible,  and  that  the  brakeman  hur- 
riedly stepped  from  the  car  toward  the  east  in  the  belief  that  it  was 
moving  east  as  usual,  without  looking  to  see  which  direction  it 
was  moving,  and  in  so  doing  fell  and  was  injured.  Held,  that, 
as  by  locking  the  brakeman  could  have  readily  determined  which 
way  the  car  was  moving,  the  railroad  company  was  not  negligent 
in  not  giving  him  notice  of  the  direction  in  which  the  car  was  to 
be  moved. 

2.     — '■ — :  :   CONTRIBUTORY   NEGLioBNCE.    As  the  brakeman 

knew  that  the  car  was  moving  at  the  rate  of  two  or  three  miles 
an  hour,  and  that  it  was  dangerous  to  step  therefrom  in  the  oppo- 
site direction  from  that  in  which  it  was  moving,  and  as  he  could 
by  looking  have  known  the  direction  in  which  it  was  moving, 
held,  that  his  failure  to  look  before  stepping  from  the  car  was  neg- 
ligence. 

8.  Practice:  withdrawing  case  from  jury.  Where  there  is  no 
evidence  on  behalf  of  the  jmrty  having  the  burden  of  proof  as  to 
a  cause  of  action  or  defense,  or  when  facts  are  established  without 
con^ct,  which,  as  a  matter  of  law,  wiU  defeat  the  right  of  recov- 
ery or  defense,  the  court  should,  on  motion,  takei  the  case  from 
the  jury. 
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Appeal  from  Mahaska  District  Court. — Hon.  J.  K. 

Johnson,  Judge. 
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Saturday,  Pebruaey  7, 1891. 

The  plaintifiF  brings  this  action  as  assignee  of  a 
claim  from  T.  G.  Klepper,  Jr.,  for  damages  sustained 
by  Klepper  because  of  personal  injuries  received  while 
in  the  employ  of  the  defendant,  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant,  and  without 
fault  or  negligence  on  the  part  of  said  Klepper.  The 
defendant  answered,  denying  generally,  and  the  case 
was  tried  to  a  jury,  and  a  verdict  and  judgment  ren- 
dered in  favor  of  the  plaintifif  for  ten  thousand  dollars. 
The  defendant  appeals. — Reversed. 

Hubbard  &  Dawley^  for  appellant. 

Lafferty  &  KissicJc  and  W.  H.  Seevers^  for  appellee. 

Given,  J. — I.  The  questions  presented  in  the 
record  may  be  resolved  into  the  inquiry  whether  the 

evidence  supports  the  verdict ;  or,  in  other 
'  T> 'r?I;I?ai  In- '  words,  whether  there  is  suflBcient  evidence 
'^^'  of  negligence  on  the  part  of  the  defendant, 

and  of  care  on  the  part  of  Klepper,  to  warrant  the  find- 
ing of  the  jury.  There  is  also  some  question  as  to  the 
measure  and  amount  of  damage.  The  following  will  be 
a  sufficient  statement  of  the  facts  for  a  correct  under- 
standing of  the  questions  discussed : 

On  and  for  two  months  prior  to  October  18,  1888, 
T.  G.  Klepper,  Jr.,  then  aged  twenty-two  years,  was 
in  the  employ  of  the  defendant  as  a  brakeman  on 
freight  trains,  which  service  was  the  extent  of  his 
experience  in  railroad  work.  For  about  two  months 
prior  to  October  18,  1888,  he  was  serving  as  front  brake- 
man  on  freight  trains  running  between  Belle  Plaine  east 
and  Boone  west,  having  run  into  Boone  on  train  number 
19  three  or  four  times.  On  that  date  he  arrived  at 
Boone  on  train  number  19,  from  the  east,  at  about 
ten  o'clock  at  night,  in  the  caboose  in  which  train  pas- 
sengers were  being  carried.  The  track  upon  which  the 
cabooses  stood  when  not  in  use  was  in  defendant's  yard 
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three-fourths  of  a  mile  east  of  the  station-housa. 
Freight  trains  from  the  east  stopped  in  this  yard,  and, 
if  passengers  were  being  carried,  it  was  the  duty  of  the 
crew  in  charge  of  the  switch  engine  to  attach  it  to  the 
rear  of  the  caboose  and  push  it  to  the  station-house,  to 
allow  the  passengers  to  alight;  but,  if  there  were  no 
passengers,  the  caboose  was  sidetracked  without  being 
taken  to  the  station.  After  the  passengers  were  landed 
the  caboose  was  always  moved  east  and  sidetracked, 
unless  the  work  required  that  it  should  first  be  moved 
west, — a  necessity  which  only  arose  occasionally.  On 
the  night  of  the  eighteenth  there  being  passengers  to 
land,  the  switch  engine,  with  one  or  two  common  open- 
work stock  cars  attached  in  the  rear,  was  coupled  to  the 
rear  of  the  caboose,  and  the  cars  thus  attached  pushed  to 
the  station.  After  the  passengers  had  landed,  the  engine 
bell  was  rung,  and  the  engine  and  cars  started  west  for 
the  purpose  of  taking  coal  at  a  place  west  of  the  station, 
and  of  leaving  the  stock  cars  at  the  chute  before  side- 
tracking the  caboose.  It  does  not  appear  whether  the 
chute  was  west  of  the  station  or  not.  Upon  arriving  in 
the  east  yard,  Klepper,  after  detaching  the  engine  from 
his  train,  and  setting  the  switch  to  the  roundhouse,  got 
upon  the  caboose  then  being  moved  to  the  depot.  While 
the  caboose  was  being  moved  to,  and  was  standing  at,  the 
depot  he  was  engaged  in  washing,  changing  some  of  his 
clothing,  and  ridding  up  the  car,  and  putting  out  the 
lights,  including  his  own  lantern,  which  he  properly 
left  in  the  car.  Some  question  is  made  in  the  testimony 
whether  Klepper 's  duties  did  not  end  at  the  yard,  but, 
as  no  such  claim  is  made  in  argument,  we  take  it  as 
unquestioned  that  he  was  in  the  line  of  his  duty  in 
remaining  on  the  car,  and  doing  what  he  did  in  it. 
Having  done  these  things,  he  proceeded  at  once  to  leave 
the  car.  He  went  onto  the  rear  or  west  platform, 
locked  the  door,  and  attempted  to  alight  upon  the  station 
platform  on  the  south  side  of  the  car.  After  locking 
the  door  he  turned  south,  took  hold  of  the  handle 
on  the  southwest  comer  of  the  car  with  his  left  hand, 
his  face  towards  the  east,  and  stepped  from  the  car 
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towards  the  east.     In  consequence  ol  the  car  then  mov- 
ing westward  he  fell  upon  the  platform,  striking  upon 
his  head  so  as  to  render  him  insensible,  rolled  between 
the  platform  and  the  cars,  r.nd  his  right  hand  was  so 
crushed  by  the  wheels  as  to  render  amputation  above 
the  wrist  necessary.     The  night  was  dark,  and  a  light 
rain  prevailed  at  the  time  of  the  accident.     At  that  time 
there  was  an  electric  light  burning  in  front  of  the  hotel 
in  the  building  about  one  hundred  feet  east  from  where 
Klepper  fell.     There  were  two  headlights  on  the  engine 
throwing  light  east  and  west.    A  switchman  was  stand- 
ing on  the  foot-board  on  the  south  side  of  the  engine, 
facing  west,  with  a  lighted  lantern  in  his  hand.     Two 
men  with  lighted  lanterns  were  upon  the  car  platform 
from  which  Klepper  stepped.     A  light  was  burning  at 
the  water-closet  west  of  the  depot  building,  and  several 
colored  switch-lights,    about  one  block  west,   were  in 
view  from  the  rear  of  the  car.     Each  witness  does  not 
testify  to  the  presence  of  all  these  lights  ;  some  testify 
to  the  presence  of  all  of  these  lights,  some  testify  to 
the  presence  of  part,  and  some  to  the  presence  of  others ; 
but  no  one  contradicts  another  as  to  the  presence  of 
any  of  them.     Klepper  says  the  depot  platform   waa 
the  same  as  to  the  arrangement  and  number  of  lights 
as  on  other  nights ;  that  there  might  have  been  a  light 
in  front  of   the  hotel  door ;  that  he  could   not   say 
whether  the  headlight  threw  light  enough  so  that  he 
could  distinguish  objects  well  enough  to  tell  which  way 
the  car  was  moving ;  and  that  he  did  not  stop  to  notice 
whether  the  headlight  was  throwing  light  enough  for 
him  to  see  it. 

The  only  charge  of  negligence  submitted  to  the  jury 
was  "the  alleged  ground  that  the  practice  or  custom  of 
the  defendant  had  been  to  start  the  car  on  which  Klep- 
per was  riding  cast  at  the  depot  at  Boone,  and  that  at 
the  time  of  the  alleged  injury  said  car  was,  without 
notice  or  warning  to  said  Klepper,  started  west  instead 
of  east."  The  testimony  shows  without  conflict  that 
ordinarily  there  was  no  occasion  for  moving  the  car 
west ;  that  it  was  usually  moved  east  and  placed  upon 
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the  proper  track  ;  but  there  is  no  evidence  of  a  rule  or 
custom  that  made  it  negligence  to  move  it  west  instead 
of  east.  Fox,  the  foreman  of  the  switch  crew,  testified 
without  contradiction  that,  when  the  business  required, 
he  moved  it  west,  and  that  on  this  occasion  he  moved 
west  to  take  coal,  and  to  leave  the  stock  cars  at  the 
chute  before  sidetracking  the  caboose.  The  charge  is 
not  that  it  was  negligent  to  move  the  car  west,  but  that, 
because  of  the  custom  of  moving  it  east,  it  was  negli- 
gence to  move  it  west  without  notifying  Klepper. 

It  seems  to  us  to  require  neither  discussion  nor 
citations  to  show  that  the  defendant  owed  no  duty  to 
Klepper  to  notify  him  of  dangers  which,  by  the  exer- 
cise of  ordinary  care,  he  could  have  known.  We  quote 
the  following  from  Beach  on  Contributory  Negligence 
(sees.  133,  138)  as  a  correct  statement  of  the  law: 
*'That  wherever  the  employe's  means  of  information 
are  equal  to  or  greater  than  those  of  his  employer,  the 
employer  will  be  excused  from  giving  warning,  and  will 
not  be  liable  in  case  of  injury  from  a  defect  of 
that  sort."  "As  we  have  seen  it  to  be  the  duty 
of  the  master  to  point  out  such  dangers  as  are  not 
patent,  so  it  is  the  duty  of  the  employe  to  go 
about  this  work  with  his  eyes  open.  He  may  not 
wait  to  be  told,  but  must  act  affirmatively.  He 
must  take  ordinary  care  to  learn  the  dangers  which 
are  likely  to  beset  him  in  the  service.  *  *  *  He 
must  not  go  blindly  and  heedlessly  to  his  work  when 
there  is  danger."  liussell  v.  Tillotson,  140  Mass.  201 ; 
4  N.  E.  Rep.  231 ;  Taylor  v.  Mfg.  Co.,  140  Mass. 
150 ;  3  N.  E.  Rep.  21 ;  IlatJiaway  v.  JRailroad,  61  Mich. 
253  ;  16  N.  W.  Rep.  034.  If  the  fact  that  the  car  was 
being  moved  west  instead  of  east  could  have  been 
known  to  Mr.  Klepper  by  the  exercise  of  ordinary  care, 
then  the  defendant  was  under  no  duty  to  notify  him. 
That  by  looking  he  ,could  readily  have  known  which 
way  the  car  was  moving,  is  shown  by  the  testimony 
without  conflict.  Two  persons,  who  with  lighted 
lanterns  stood  upon  the  car  platform  from  which  Mr. 
Klepper  stepped,  agreed  in  saying  that  the  direction  in 
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which  the  car  was  moving  was  readily  discernible ;  and 
in  this  they  are  corroborated  by  the  number,  character 
and  location  of  the  lights.  No  one,  not  even  Mr.  Klep- 
per  himself,  testified  that  he  could  not  have  seen  which 
way  the  car  was  moving.  True,  he  says:  "Whfen  I 
got  off  I  could  not  see  any  object  in  front  of  me,  or  any 
object  there ; "  and  again:  .  "There  were  no  obstructiors 
on  the  platform  of  the  depot  that  I  know  of.  I  believe 
there  was  nothing  between  me  and  the  engine  excejt 
the  car  and  the  caboose ; "  and,  as  already  stated,  that 
he  stepped  right  off  and  did  not  stand  on  the  steps  and 
look  around  any.  These  statements  refer  to  obstruc- 
tions on  the  platform,  and,  instead  of  showing  that  he 
could  not  see,  tend  to  show  the  contrary ;  for  otherwise 
he  would  not  be  able  to  state  whether  there  were 
obstructions  on  the  platform  or  not.  His  testimony 
shows  beyond  question  that,  acting  upon  the  belief  that 
the  car  was  moving  east,  he  hurriedly  stepped  from  it 
to  the  east,  without  looking  to  see  in  which  direction  it 
was  going.  As,  by  looking,  he  could  have  readily 
determined  which  way  the  car  was  moving,  he  had  no 
right  to  act  upon  the  assumption  that  it  was  being  moved 
east.  Granting,  however,  that  in  the  absence  of  notice 
he  had  the  right  to  assume  from  the  common  practice 
that  the  car  was  moving  east,  still  if  by  looking  he 
could  have  known  which  way  it  was  moving  it  was  his 
duty  to  look,  and  to  act  upon  the  fact,  and  not  upon 
the  assumption.  Under  such  a  state  of  facts,  there 
was  no  duty  resting  upon  the  defendant  to  notify  Mr. 
Klepper  that  the  car  would  be  or  was  being  moved  west, 
and,  consequently,  no  negligence  in  not  giving  him  such 
notice.  The  facts  and  questions  presented  in  Smith  v. 
Hailroady  78  Iowa,  583,  are  quite  different  from  tho 
facts  and  questions  in  this  case. 

II.    There  is  not  only  an  entire  absence  of  testi- 
mony showing   care   on   Mr.   Klepper' s   part,    but   it 

appears  aflBrmatively  that  he  was  guilty  of 

'  coin'Hbutnry     uegligeuce    directly    contributing    to    Lis 
"**        '       injury.    As  we  have  seen,  by  looking  he 
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could  have  known  which  way  the  car  was  moving,  and 
yet,  knowing  that  the  car  was  moving  at  the  rate  of  two 
and  a  half  to  three  miles  an  hour,  and  that  it  was 
dangerous  to  step  from  it  in  the  opposite  direction,  he 
hurriedly  proceeded  to  so  step  from  it  upon  a  mere 
assumption  that  it  was  moving  east,  without  looking  to 
know  in  what  direction  it  was  moving.  Surely  no  ordi- 
narily careful  and  prudent  man  would  have  acted  upon 
the  assumption  that  the  car  was  going  east  because  it 
had  always  done  so  before,  when  by  looking  he  could 
have  known  the  fact  and  avoided  danger.  There  can 
be  no  doubt  but  that  he  believed  the  car  was  moving 
east.  While  that  belief  explains  his  act,  it  does  not 
render  the  act  any  less  one  of  negligence.  His  duty  was 
to  look,  and  not  to  look  was  negligence ;  and  that  he 
did  not  look  because  of  a  mistaken  belief,  does  not 
change  the  fact.    Muldowney  v.  Railroad^  36  Iowa,  462. 

III.  The  appellee  contends  that  these  questions  of 
negligence  were  for  the  jury  to  determine,  and  that  the 
court  could  not  say,  as  a  matter  of  law,  that  the  defend- 
ant was  not  negligent  as  charged,  nor  that  Mr.  Klepper 
had  not  used  ordinary  care.  It  has  been  uniformly  held 
by  this  court  that  where  there  is  no  evidence  on  behalf 
of  a  party  having  the  burden  of  proof  as  to  the  issues, 
or  where  essential  or  integral  elements  of  his  cause  of 
action  or  defense  are  wholly  without  proof,  or  when  the 
facts  are  established  without  conflict,  which  as  a  matter 
of  law  will  defeat  the  right  to  recover,  the  court  should, 
upon  motion,  take  the  case  from  the  jury.  Conner s  z?. 
Railroad^  74  Iowa,  383 ;  Powers  7?.  Railroad^  45  Iowa, 
652 ;  Murphy  v.  Railroad^  45  Iowa,  661,  and  cases  cited 
therein.  We  think  there  was  no  testimony  to  sustain 
the  charge  of  negligence  against  the  defendant ;  nor  to 
show  care  on  the  part  of  the  injured  party.  As  these 
views  f uUy  dispose  of  the  case,  we  need  not  notice  the 
question  made  as  to  the  amount  of  the  verdict. 

The  judgment  of  the  district  court  is  reveeskd 
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g  »»l       Thos.  J.  Van  Aken  et  al.^  Appellants,  v.  E.  Clabk 

et  al.^  Appellees. 

1.  Estates  of  Decedents:  contracts  for  oonvetancb  of  bsal 
estate:  performance  bt  executor,  a  member  of  a  copartner- 
ship verbally  agreed  to  sell  his  interest  in  the  partnership  property 
consisting  of  certain  real  estate  to  his  copartners  for  two  thousand 
dollars,  and  the  assumption  by  the  other  partners  of  the  indebted- 
ness of  the  firm ;  under  this  agreement  he  received  the  sum  named, 
and  was  released  by  his  copartners  from  all  liability  upon  the 
indebtedness  of  the  firm,  and  from  that  time  ceased  to  have  any 
interest  in  the  property  in  question,  but  up  to  the  time  of  his 
death,  several  years  after  the  above  transaction,  no  conveyance 
of  his  interest  had  been  made,  nor  any  formal  settlement  of  the 
partnership  affairs.  Held,  that,  upon  a  report  of  the  above  facts 
by  a  special  administrator  of  such  partner's  estate,  that  the  court 
was  authorized  in  ordering  that  a  proper  release  of  such  partner*s 
apparent  interest  in  said  real  estate  be  mad6  to  his  copartners. 

2.     :  :  :  RIGHTS  op  heirs:   notice.    Proceedings 

to  compel  a  conveyance  under  such  circumstances  are  governed  by 
sections  2487  and  2488  of  the  Code  of  1878,  and  the  heirs  are  not 
necessary  parties  thereto.  The  above  provisions  of  the  Code  are 
not  unconstitutional  as  permitting  one  to  be  deprived  of  his  property 
without  due  process  of  law. 

8.     :   partnership  real  estate  :   disposed  op  as  personal 

PROPERTY.  Real  estate  held  by  a  copartnership  is  treated  as  per- 
sonal property,  and,  in  the  event  of  the  death  of  one  of  the  part- 
ners, his  interest  in  such  real  estate  does  not  vest  in  his  heirs,  but 
is  subject  to  the  control  and  disposition  made  thereof  by  the  sur- 
viving partners  the  same  as  personal  property  in  the  settlement  of 
the  partnership  affairs,  and  the  heirs  are  not  necessary  parties  to 
proceedings  instituted  by  the  executor  for  the  disposition  of  the 
deceased  partner's  interest  in  such  real  estate  to  tlie  surviving 
members  of  ttie  firm ;  and  if  they  permit  the  executor  to  be 
discharged  without  contesting  the  validity  of  his  action,  they 
cannot  afterwards,  in  the  absence  of  fraud  or  mistake,  attack  the 
settlement  in  a  collateral  proceeding. 

Appeal   from  Johnson   District    Court — Hon.  S.  H. 

Faiuall,  Judge. 

Saturday,  Fi:biiuary  7,  1891. 

Action  in  equity  to  set  aside  a  conveyance  of  real 
estate  and  the  order  of  couit  by  viitiie  of  which  it  is 
made.    A  demurrer  to  the  jDetition  was  sustained,  and, 
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the  plaintiflEs  refusing  to  further  plead,  judgment  was 
rendered  in  favor  of  the  defendants  for  costs.  The 
plaintiffs  appeal. — Affirmed. 

Ranch  &  Wade^  for  appellants. 

A.  E.  Swisher  and  Joe  A.  Edwards^  for  appellees. 

Robinson,  J. — The  material  facts  shown  by  the 
pleadings  are  substantially  as  follows :  Thomas  Hill 
died  testate  in  the  year  1885.  By  his  will  he  devised 
and  bequeathed  all  his  property  to  his  wife,  Eliza  D. 
Hill.  Mrs.  Hill  died  int.estate  in  the  year  1886,  leaving 
the  plaintiffs  and  others  as  heirs.  John  N.  Coldren 
qualified  as  executor  of  the  estate  of  Thomas  Hill,  and 
entered  upon  the  discharge  of  the  duties  of  the  office 
about  the  eighteenth  day  of  February,  1888.  On  the 
third  day  of  the  next  month  he  filed  an  application 
for  the  appointment  of  a  special  administrator.  The 
grounds  alleged  for  the  application  were  that  during 
the  lifetime  of  the  testator  he  was  a  member  of  a 
copartnership  composed  of  himself,  Ezekiel  Clark  and 
the  applicant  Coldren;  that  the  copartnership  was 
known  as  the  Iowa  City  Bank,  and  commenced  busi- 
ness in  1875 ;  that  Clark  owned  one-half  of  the  bank^ 
and  each  of  the  other  partners  one-fourth ;  that  the 
assets  of  the  bank  consisted  of  moneys  and  credits  and 
certain  real  estate  in  Iowa  City,  for  which  the  firm  was 
indebted  in  a  large  amount;  that  in  December,  1882, 
Hill  checked  out  all  his  money  in  the  business  of  the 
firm,  and  withdrew  from  the  firm,  relinquishing  all  his 
interest  in  its  property,  the  remaining  partners  agreeing 
to  pay  all  its  outstanding  obligations ;  that  no  formal 
settlement  or  release  in  writing  was  made  by  the  par- 
ties ;  that  to  prevent  claims  being  made  by  persons  not 
acquainted  with  the  facts,  and  to  close  the  business  of 
the  copartnership  in  due  form,  and  save  the  expense  of 
litigation,  the  appointment  of  a  special  administrator 
was  asked  to  investigate,  settle  and  close  all  unsettled 
matters,  if  any,  of  the  Iowa  City  Bank ;  and  such  orders 
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as  should  be  necessary  for  the  protection  of  the  estate 
of  Thomas  Hill  were  also  asked.  The  application  was 
granted,  and  G.  W.  Koontz  was  appointed  and  qualified 
as  special  administrator. 

In  May,  1888,  Koontz  filed  a  report  which  showed 
the  following:  Originally  the  partnership  existed 
between  E.  Clark  and  Thomas  Hill  only.  They  acquired 
the  title  to  lot  4,  block  82,  in  Iowa  City,  at  different 
times,  and  of  different  parties,  a  part  of  the  title  being 
in  the  name  of  Thomas  Hill  and  a  part  in  the  name  of 
E.  Clark  and  Thomas  Hill.  The  original  consideration 
paid  for  all  the  property  was  eighteen  thousand,  six 
hundred  and  ninety-two  dollars.  Of  that  amount  Clark 
paid  fourteen  thousand,  eight  hundred  and  ninety- 
two  dollars  and  Hill  eighteen  hundred  dollars.  In 
1875  the  Iowa  City  Bank,  a  copartnership, .  was  organ- 
ized. The  capital  stock  of  the  bank  was  twenty 
thousand  dollars,  of  which  Clark  paid  one-half.  Hill 
one-fourth  and  Coldren  one-fourth ;  and  the  interest  of 
each  partner  was  in  proportion  to  the  amount  he  so 
paid.  The  bank  ceased  to  do  business  in  1882.  In 
1880,  Clark  and  Hill  conveyed  the  title  to  the  lot  afore- 
said to  the  copartnership,  the  Iowa  City  Bank.  At  that 
time  there  was  an  indebtedness  created  in  erecting  build- 
ings on  the  lot  to  the  amount  of  fifty-two  thousand, 
five  hundred  and  forty  dollars.  The  entire  expense  of 
the  buildings  known  as  the  "Opera-House  block" 
had  been  advanced  by  the  bank.  None  of  the  personal 
funds  of  the  partners  were  used  in  constructing  the 
block.  In  1882  the  Iowa  City  Bank  closed  its  business, 
and  the  Iowa  City  National  Bank  was  organized.  Hill 
withdrew  his  interest  from  the  Iowa  City  Bank,  and 
invested  it  in  stock  in  the  Iowa  City  National  Banlc 
The  old  bank  transferred  to  the  new  a  part  of  the 
Opera-House  block,  the  safes,  fixtures  and  good  will 
of  the  old  bank,  for  thirty-five  thousand  dollars.  That 
amount  was  applied  upon  the  indebtedness  existing  for 
constructing  the  building,  leaving  still  due  an  indebted- 
ness of  twenty-eight  thousand,  nine  hundred  and  eighty 
dollars,  which  included  the  remainder  of  the  cost  of 
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construction,  and  all  additional  improvements  to  that 
^te.  Immediately  after  these  transactions  occurred, 
Hill,  for  the  purpose  of  taking  additional  stock  in  the 
national  bank,  proposed  to  Clark  and  Coldren  to  sell  all 
his  interest  in  lot  4,  block  82,  to  them  for  the  sum  of 
two  thousand  dollars,  on  condition  that  they  should 
assume  the  indebtedness  aforesaid.  The  proposition 
was  accepted,  and  the  price  asked  was  paid.  The 
indebtedness  was  assumed  by  Clark  and  Coldren.  Hill 
Tfas  released  from  liability  therefor,  and  from  that  time 
ceased  to  have  any  interest  in  the  property  described. 
The  agreements  between  Hill,  Clark  and  Coldren  were, 
verbal.  When  Hill  died  the  debt  which  Clark  and 
Coldren  had  assumed  amounted  to  thirty  thousand,  six 
hundred  and  bix  dollars.  The  special  administrator 
recommended  that  the  agreements  of  Hill,  Clark  and 
•Coldren  be  ratified,  and  that  a  release  to  Clark  and 
•Coldren,  which  should  recognize  the  assumption  by 
them  of  the  construction  debt,  be  executed  for  the 
apparent  interest  which  Hill  had  in  the  property  of  the 
copartnership  at  the  time  of  his  death.  The  report  was 
approved,  and  a  release  was  ordered  and  made  by  the 
special  administrator,  as  he  had  recommended.  The 
property  described  in  the  release  was  all  the  assets  of 
the  Iowa  City  Bank,  and  all  the  interest  Thomas  Hill 
had  in  lot  4,  in  block  82,  Iowa  City.  Coldren  made  his 
final  report  as  executor  in  June,  1888. 

The  petition  in  this  case  alleges  that  the  application 
of  the  executor  for  the  appointment  of  a  special  admin- 
istrator, its  approval,  the  order  for  and  execution  of  the 
release,  were  all  made  without  notice  to  or  the  knowl- 
edge of  the  plaintiffs ;  that  there  never  was  in  fact  any 
sale  made  of  the  property  of  Thomas  Hill,  nor  of  his 
interest  in  the  property  of  the  Iowa  City  Bank ;  that 
there  was  never  any  transfer  or  release  of  title  from 
Hill  to  Clark  and  Coldren  ;  that  it  was  not  necessary  to 
sell  the  interest  of  Hill  in  the  property  described  to  pay 
the  debts  of  the  partnership,  nor  to  pay  the  debts  of  Hill; 
that  the  value  of  the  interest  of  Hill  in  said  property 
^reaii^  exceeded  the  amount  alleged  to  have  been  paid 
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therefor.  The  petition  also  alleges  as  a  separate  cause 
of  action  that  Thomas  Hill  owned  an  interest  in  the 
Iowa  City  Bank ;  that  said  bank  was  the  grantee  and 
owner  of  lot  4,  In  block  82,  Iowa  City ;  that  a  portion 
of  said  property  was  sold  to  the  Iowa  City  National 
Bank,  but  that  the  part  retained  is  yielding  a  large 
revenue;  that  it  is  in  the  possession  of  Clark  and 
Coldren,  who  have  made  no  accounting  for  the  rents 
and  profits  received.  The  plaintiflfs  allege  that,  as  heirs 
of  Eliza  D.  Hill,  they  have  an  interest  in  the  property 
in  controversy,  and  in  the  profits  thereof ;  that  the  pro- 
ceedings for  the  release  of  the  interest  of  Hill  were 
illegal  for  want  of  notice  to  them.  They  ask  that  the 
order  approving  the  report  of  the  special  administrator 
and  directing  the  execution  of  the  release,  and  the 
release  as  executed,  be  set  aside ;  that  the  partnership 
matters  of  Hill  and  defendants  be  closed  and  settled ; 
that  an  accounting  be  had,  the  interest  of  Hill  ascer- 
tained, and  the  property  of  the  copartnership  distrib- 
uted. By  an  amendment  to  the  petition  C.  S.  Welch, 
administrator  of  the  estate  of  Eliza  D.  Hill,  was  made 
a  party  plaintiff.  The  defendants  are  E.  Clark  and 
J.  N.  Coldren.  The  grounds  of  the  demurrer  are  that 
the  facts  stated  in  the  petition  do  not  entitle  the  plain- 
tiflfs to  the  relief  demanded. 

I.    The  averments  of  the  petition  in  regard  to  the 
condition  of  the  Iowa  City  Bank  and  the  interest  of 

Hill  therein  at  the  time  of  his  death  are  not 

1     BSTATSS  of 

'  decedents:        verv  full  and  clcar,  but  we  think  it  may 

contracts  for        -.,,.-  i-  i       ^  ,  . 

conyeynnce  of    fairly  bc  inferred  from  the  language  that  it 
r^wtScutw      ^  *^®  claim  of  plaintiflfs  that  at  the  time  of 

the  death  of  Hill  there  had  been  no  dissolu- 
tion  of  the  firm  known  as  the  "Iowa  City  Bank,'*  as 
originally  organized,  and  no  sale  of  the  interest  of  Hill 
to  his  copartners,  no  division  of  assets  or  assumption  of 
liabilities,  and  no  final  settlement;  that  the  interest  of 
Hill  in  the  Opera-House  block,  subject  only  to  the  sale 
of  a  portion  thereof  to  the  Iowa  City  National  Bank, 
was  held  by  Hill  at  the  time  of  his  death ;  that  it  was 
not  necessary  to  sell  that  interest  to  pay  the  partnership 
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debts,  nor  to  pay  the  debts  of   Hill ;    that  the   title 

thereto  vested  in  Eliza  D.  Hill,  by  virtue  of  the  will  of 

her  husband,  and,  upon  her  death,  became  vested  in  * 

her  heirs,  subject  only  to  the  right  of  the  defendants 

to  subject  it  so  far  as  necessary  to  pay  the  partnership 

debts,  and  the  rights  of  the  executor  of  the  estate  of 

Hill  and  the  administrator  of  the  estate  of  his  devisee  to 

subject  it  to  the  payment  of  debts  against  those  estates. 

In  other  words,  the  plaintiffs  claim  that  on  the  death  of 

Mrs.   Hill  the  title  to  an  interest  in  the  Opera-House 

block  became  vested  in  them,  subject  to  being  divested 

for  the  purposes  stated,  and  that  such  title  could  not 

be  divested  by   proceedings  to  which  they  were  not 

parties.  ' 

The  pleadings  show  that  the  district  court,  on  the 
report  of  the  special  administrator,  found  that  Hill  had, 
in  fact,  sold  his  interest  in  the  property  of  the  firm  to 
the  defendants,  and  that  they  had  assumed  to  pay  cer- 
tain indebtedness,  but  that  the  agreements  of  sale  and 
to  assume  the  indebtedness  were  verbal.  Conceding 
that  the  facts  were  as  found,  the  court  had  ample 
power  to  direct  the  execution  of  a  release,  and  to 
authorize  the  execution  of  such  papers  as  would  show 
that  the  affairs  of  the  copartnership  were  fully  settled, 
and  that  the  estate  of  Hill  was  not  liable  for  any  of  the 
partnership  debts.  Such  an  exercise  of  judicial  power 
was  demanded  by  the  interests  of  the  estate  of  Hill  and 
of  the  defendants. 

IL  But  it  is  said  that  appellants  had  an  apparent, 
if  not  a  real,  interest  in  the  Opera-House  block,  and 

that  the  court  could  not  legally  determine 
*■  rijphu^heirii:   what  their  interest  was  in  a  proceeding  to 
nouoe.  which  they  were  not  parties.     If  the  finding 

of  the  court  were  correct,  the  order  it  made  in  effect 
directed  the  special  administrator  to  fully  perform  an 
agreement  made  by  Hill  to  sell  and  convey  real  estate. 
He  had  received  the  consideration  of  the  conveyance 
and  had  surrendered  possession  of  the  real  estate,  but 
had  not  executed  the  conveyance  which  defendants 
had  a  right  to  demand.    The    case  is   thus    brought 
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within  the  provisions  of  sections  2487  and  2488  of  the 
Code,  which  are  as^ follows: 

"  Sec.  2487.  When  a  person  nnder  such  obligation 
to  convey  real  estate  as  might  have  been  enforced  against 
him,  if  living,  dies  before  making  such  conveyance^ 
the  court  may  enforce  a  specific  performance  of  such 
contract  by  the  executor,  and  require  him  to  execute  the 
conveyance  accordingly. 

"Sec.  2488.  It  is  not  necessary  to  make  any  other 
than  the  executor  party  defendant  to  such  proceedings 
in  the  first  instance ;  but  the  court,  in  its  discretion,  may 
direct  other  persons  interested  to  be  made  parties,  and 
may  cause  them  to  be  notified  thereof  in  such  manner 
as  the  court  may  deem  expedient.  Heirs  and  devisees 
may,  on  their  own  motion,  at  any  time  be  made  defend- 
ants." 

It  is  said  that,  so  far  as  these  sections  authorize  the 
conveyance  of  property  without  notice  to  the  heirs  of 
an  intestate,  they  are  unconstitutional,  as  seeking  to 
deprive  a  person  of  his  property  without  due  process  of 
law.  It  is  true,  as  a  general  rule,  that  the  title  to  the 
real  property  of  one  who  dies  intestate  vests  immedi- 
ately in  his  heirs,  and  not  in  the  administrator  of  his 
estate.  But  the  descent  of  real  property  is  regulated 
by  statute ;  and  it  is  competent  for  the  legislative  power 
to  impose  upon  property  inherited  such  conditions  as  it 
shall  deein  proper  to  enact.  In  this  case  the  secticni* 
of  the  Code  under  consideration  were  in  force  when  Hill 
died.  The  alleged  interests  of  plaintiffs  were  acquired 
subject  to  their  provisions.  They  provided  a  method 
for  securing  a  conveyance,  which  the  defendants  were 
entitled  to  adopt.  The  plaintiffs  were  not  deprived  of 
their  right  to  appear  and  contest  the  claims  of  the 
defendants,  but  were  required  to  take  notice  of  the  pro- 
ceedings, and  appear  and  contest  such  claims  and  the 
right  of  the  executor  to  execute  a  conveyance,  or  there- 
after remain  silent.  We  are  of  the  opinion  that  the 
sections  in  question  are  not  unconstitutional,  as  applied 
to  the  facts  in  this  case.  Mining  Ass^n  v.  Reed^  80 
Pa.  St.  38.    No  fraud  on  the  part  of  anyone  is  suggested, 
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and  no  sufficient  excuse  for  the  failure  of  the  plaintiflfs 
to  appear  in  the  proceedings  instituted  by  the  executor 
of  Ilill  is  shown. 

III.    The  petition  alleges  that  there  never  was  in 
fact  any  sale  made  by  Hill  of  the  property  in  contro- 
versy, and  the  demurrer  admits  that  alle- 
'  BiiipreiiieHiate:  gatiou  to  be  true.     If  there  had  been  no 
piHSwiai  prop-    agreement  to  sell,  and  if  there  was  no  obli- 
gation  to    convey,  the  property,  sections 
2187  and  2488  of  the  Code  did  not  apply.     Assuming 
that  such  was  the  case,  and  that  so  far  as  the  proceed- 
ings in  question  depend  upon  the  provisions  of  those 
sections,  they  are  without  validity,  what  are  the  rights 
of  the  plaintiffs  t 

As  already  stated,  the  petition,  fairly  interpreted, 
shows  that  the  firm  of  which  Hill  was  a  member  had  not 
been  dissolved  at  the  time  of  his  death  ;  its  aflaira  had 
not  been  settled  ;  its  debts  were  unpaid,  and  its  assets 
had  not  been  distributed.  The  real  estate,  which  is  the 
chief  subject  of  controversy,  was  procured  with  partner- 
ship assets  for  the  use  of  the  firm  in  the  prosecution  of 
its  business.  It  was  held  and  used  for  that  purpose, 
and  was  in  all  respects  treated  as  partnership  stock. 
That  such  was  the  intention  of  the  firm  in  procuring  it 
is  shown  in  part  by  the  fact  that  the  title  thereto  was 
taken  in  the  firm-name.  It  is  the  general  rule, 
which  has  been  frequently  approved  by  this  court, 
that  in  equity  real  property  owned  by  a  partnership 
will  be  treated  as  personalty,  subject  to  the  rules  which 
usually  govern  that  species  of  property.  Paige  v. 
Paige^  71  Iowa,  318 ;  Hewitt  v.  RanTcin^  41  Iowa,  36 ; 
Evans  v.  JBawle?/,  35  Iowa,  83 ;  1  Lindley,  Part.,  star  p. 
831,  and  notes ;  Parsons,  Prin.  Part.,  sec.  109,  and  notes ; 
Parsons,  Part.  371. 

But  the  death  of  Hill  operated  to  dissolve  the  part- 
nership. What  effect  did  the  dissolution  have  upon 
the  title  to  the  real  estate  ?  It  was  impressed  with  the 
character  of  personalty  for  the  purposes  of  the  partner- 
ship, and  the  appellants  contend  that  it  ceased  to  have 
that  character  when  the  partnership  was  dissolved.    It 
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was  said  in  Allen  v.  WithroWj  110  U.  S.  119 ;  3  Sup. 
Ct.  Rep.  517,  that  '*real  property  owned  by  a  partner- 
ship  and  purchased  with  partnership  funds  is,  for  the 
purpose  of  settling  the  debts  of  the  partnership  and 
distributing  its  effects,  treated  in  equity  as  personal 
property."  In  IToyt  v.  Hoyt^  69  Iowa,  174,  it  was  said : 
"  Real  estate  which  belongs  to  a  partnership  is  subject 
to  all  the  incidents  of  personal  property.  *  *  « 
None  of  the  partners  can  be  said  to  have  any  interest 
or  right  in  it  while  the  partnership  continues.  The 
claim  of  the  partner  is  to  such  portion  of  the  residue  of 
the  property  as  shall  be  found  to  be  due  him  upon  the 
final  balance  of  the  accounts  of  the  firm  after  the  con- 
version  of  the  assets  and  the  liquidation  of  the  debts." 
In  Walling  v.  Burgess,  22  N.  E.  Rep.  (Ind.)  419,  the 
sale  of  partnership  real  estate  by  a  surviving  partner  to 
pay  debts  of  the  firm  was  sustained.  The  ground  of 
the  decision  seems  to  be  that  the  realty  of  a  partnership 
must  be  treated  as  personalty  so  long  as  it  is  required 
for  the  payment  of  partnership  debts.  That  doctrine 
was  approved  in  Leaf^s  Appeal,  105  Pa.  St.  505.  See, 
also,  Lang^s  Heirs  v.  Waring,  69  Amer.  Dec.  533; 
Huston  V.  Neil,  41  Ind.  504.  When  a  partnership  is 
dissolved  by  the  death  of  a  member  the  survivor  at  once 
becomes  invested  with  the  exclusive  right  to  the  posses- 
sion and  control  of  the  personal  property  of  the  firm. 
Starr  v.  Case,  59  Iowa,  491 ;  Parsons,  Part.  440 ;  1  Lind- 
ley,  Part.,  star  p.  342,  note  1.  He  has  that  right  for  the 
purpose  of  settling  and  closing  the  partnership  business. 
It  may  be  as  important  that  he  have  possession  of  the 
real  property  of  the  firm  also,  and  the  right  to  use  it 
for  the  same  purpose ;  and  we  do  not  think  that  heirs  of 
the  deceased  partner  should  be  permitted  to  interfere 
with  such  possession  and  use  where  such  interfer- 
ence would  not  be  authorized  in  the  case  of  per- 
sonal property.  In  other  words,  the  surviving  partner 
is  entitled  to  the  possession  of,  and  to  control  and 
use,  both  the  real  and  personal  property  of  the  firm 
so  long  as  it  is  required  to  settle  and  close  its  busi- 
ness ;  and  until  the  business  is  closed  the  realty  will  be 


Jan.  1891]  Van  Aken  v.  Clark.  265 

treated  in  equity  as  personal  property.  In  this  case,  if 
the  averments  of  the  petition  be  true,  the  business  of 
the  Iowa  City  Bank  was  unsettled  when  Hill  died,  and  it 
was  unsettled  when  the  proceedings  in  controversy  were 
instituted  and  carried  on.  The  defendants,  as  surviv- 
ing partners,  were  entitled  to  the  possession  of  the 
property  in  controversy.  Application  was  made  to  the 
<jourt  having  jurisdiction  of  such  matters  for  such  relief 
as  would  authorize  the  settlement  of  the  estate  of  Hill, 
and  to  accomplish  that  end  it  was  necessary  to  settle 
the  partnership  matters  in  which  the  estate  was  inter- 
ested. On  the  facts,  as  found  by  that  court,  the  relief 
^granted  was  authorized.  It  is  not  attacked  for  fraud 
or  mistake,  but  on  the  ground  that  the  findings  upon 
which  it  was  based  were  erroneous,  and  that  it  was 
granted  without  notice  to  the  heirs  of  Mrs.  Hill.  But 
until  the  estate  of  Thomas  Hill  is  settled  they  are  not 
entitled  to  any  of  the  personal  property  which  belonged 
to  it.  Until  that  time  the  executor  of  that  estate  is 
•entitled  to  it. 

It  appears  that  the  executor  has  made  his  final 
report,  but  it  is  not  shown  that  he  has  been  discharged. 
Before  he  was  entitled  to  a  discharge  he  was  required 
to  give  notice  of  his  application  for  that  purpose.  Yan 
Aken  7>.  Coldren^  80  Iowa,  254.  From  the  similarity  of 
names  and  facts  stated  in  the  case  cited  it  may  be 
inferred  that  the  report  of  the  executor  was  approved, 
and  that  he  was  discharged ;  but,  if  that  be  the  case, 
the  order  affirming  the  report  as  final,  under  the  facts 
stated  in  the  petition  in  this  case,  was  improperly 
granted,  and  parties  adversely  interested  should  have 
made  known  their  objections  at  the  time  and  in  the 
\manner  provided  by  statute.  See  Code,  sees.  2474, 
2475;  Van  Akin  v.  Welch^  80  Iowa,  114.  We  must 
presume,  in  the  absence  of  a  showing  to  thft  contrary, 
that  they  had  due  notice  of  the  application  of  the  execu- 
tor for  a  discharge.  But  it  appears  that  the  interest  of 
tip  estate  of  Thomas  Hill  in  the  partnership  business  of 
the  Iowa  City  Bank  was,  in  fact,  settled.  It  was  the 
^uty  of  the  executor  to  procure  a  settlement  of  thaV- 
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kind,  and  the  petition  shows  how  it  was  accomplished. 
It  resulted  in  absorbing  all  the  interest  of  the  estate 
in  the  realty  in  controversy.  Since  that  was  required 
as  to  the  estate  of  Hill,  it  retained  its  diameter  of  per- 
sonal property  to  the  end  that  the  estate  never  became 
entitled  to  it  as  realty,  and  that  the  title  thereto  was 
never  vested  in  the  heirs  of  Mrs.  Hill.  They  have 
failed  to  show  themselves  entitled  to  interfere  with  the 
settlement,  or  to  avoid  the  execution  of  the  release. 

The  conclusions  announced  dispose  of  all  questions 
in  the  case  which  we  are  required  to  consider.     The 
~  Le  district  court  is  affibmid. 


tKBB,   Appellant,   Y.  D.  H.  Soott  ei  at.,. 
Appellants. 


Iiien.:  cONXRAcrr :  pkhfoemaitce,  L.  ^contracted 
ie  erection  of  two  spires  upon  a  church  building, 
y  him  a  sum  named,  two-thirdg  of  which  was  to  ba 
i\j  uiBtallinents.  After  one  of  such  installments  was 
in  one  of  the  spires  wa«  nearly  •  completed,  it  was 
by  the  wind  through  the  negligence  of  S.  in  not 
icting  the  unfiniBhed  framework  of  the  structure, 
refused  to  proceed  with  the  work  unless  L.  agreed 
him  for  the  loss  sustained  bj  the  fall  of  the  spire, 
le  work  completed  by  another.  Held,  that  S.  was- 
>  a  mechanic's  lieu  upon  the  property,  either  for  the 
contract,  nor  for  the  Talus  of  the  work  performed 
eatroyed. 

[    !   BtOBTS  OF  8UBC0NTRACTOKS.     L.  having- 

dge  of  any  claims  for  liens  by  subcontractors  at  ths 
'ment  of  said  monthly  installment,  and  the  work  for 
01  was  paid  having  been  destroyed  without  the  fault 
hat  the  subcontractors  were  not  entitled  to  liens 
ing  for  the  value  of  the  work  perfcrmod  by  them  oil 
ir  the  employment  of  B. 
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3.  Contract :  non-pkrforhancs  :  damages.  L:  having  been  able  ixy 
get  the  spires  erected  for  suhstantially  the  same  price  agreed  to  be 
paid  to  S.,  and  the  building  not  being  injured  by  the  falling  spire, 
hdd,  that  L.  was  not  entitled  to  recover  damages  of  S.  for  the  non> 
performance  of  his  contract. 

Appeal  from  Clinton  District  Court. — Hon.    A. 

Ho  WATT,  Judge. 

Satxjbday,  Febbuaby  7,  1891. 

This  is  an  action  in  equity  by  the  plain  tiJBE  to  estab- 
lish  and  enforce  a  subcontractor' s  lien  upon  certain  real 
estate*  and  building.    There  were  cross-petitions  filed  by 
other  alleged  subcontractors,  and  by  D.   H.  Scott,  tlie- 
principal  contractor.     The  structure  against  which  tlie 
liens  were  claimed  was  two  spires  which  said  Scott  con- 
tracted to  erect  upon  a  church  building.      The  contract 
was  in  writing,  and  was  entered  into  by  Patrick  Leahy, 
the  officiating  priest  of  the  parish,  witb  said  Scott.    The 
cause  was  tried  upon   its  merits,   and  the  couit  found 
that  nothing  was  due  to  Scott,  the  principal  contractor, 
and  that  the  subcontractors  were  not  entitled  to  a  lien 
on  the  property.     Scott,  the  principal  contractor,  and 
the  subcontractors   appeal.     The   court   also  held  that 
Leahy,  the  priest   wbo  made  the   contract  with  Scott, 
was  not  entitled  to  recover  from  Scott,  the  contractor, 
for  his  alleged  failure  to  complete  the  spires  upon  the 
building,  arid  Leaby  appeals.— A^rmed. 

S.  C.  Scott  and  Rol^ert  T.    T.   Spcnce,  for  the  con- 
tractors,  appellants. 

E.  C.  Walsh  and  O.  W.  Chase,  for  the  cross-appe^ 
lants. 

ROTHROOK,    J.-I.     The  questions  necessary  tr>  ^ 
determined  to  settle  the  rights  of  the  parties  ^y^         \ 

us  to  be  few  and  easy  of  solution^  ji, T- 


V 


'  II. nf  o"i'ti4ot:  rtf  the  evidence  in  the  case.  It  iw  , ,  ^ 
es^^Tlet  out  the  pleadings  at  length.  „  ^^  ^ 
fieient  to  state    in    a    geneml  way   the   ^u^  '  ' 


^^llZXll    r  ♦ 
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respective  parties  ;  and  in  the  first  place  it  is  important 
to  state  the  subject-matter  of  the  controversy. 

It  appears  that  the  church  building  was  constructed 
of  stone,   and   completed,    except  that  wooden  spires 
were  to  be  erected.    The  walls  of  the  towers  were  built 
of  stone  up  to  where   the    spires  were  to  be  placed 
thereon,  and  left  in  that  condition  until  Scott  under- 
took to  erect  the  wooden  spires  in  question.    The  written 
contract  for  the  erection  of  the  spires  was  entered  into 
on  the  twenty-fourth  of  May,  1887,  by  which  Scott  bound 
himself  to  erect  two  spires  upon  the  church  according  to 
plans  and  specifications  made  by  one  Hyde,  an  arcjiitect. 
The  work  was  to  be  done  in  a  good  and  substantial 
manner,  to  the  satisfaction  and  under  the  direction  of 
one  Rice,  who  was  a  superintendent  v  of  construction. 
Scott  was  to  perform  all  the  labor,  and  furnish  all  the 
materials,  and  complete  the  work  on  or  before  September 
1^  1887.     It  was  agreed  that  Leahy  was  to  pay  to  Scott 
the  sum  of  eighteen  hundred  dollars  as  final  compensa- 
tion for  the  building  of  the  spires.     Sixty-six  per  cent, 
of  this  sum  was  to  be  paid  on  monthly  estimates  made 
by  the  superintendent,  and  thirty-three  per  cent,  was  to 
be  i^etained  by  Leahy  as  security  for  the  faithful  per- 
formance of  the  contract  by  Scott.    The  work  was  com- 
menced, and  on  the  ninth  day  of  June,  1887,  the  sum  of 
two  hundred  and  ninety  dollars  was  paid  by  Leahy  to 
Scott  upon  a  certificate  given  by  Rice,  the  superintendent. 
On  the  nineteenth  day  of  the  same  month,  when  the  whole 
work  was  somewhat  more  than  half  done,  the  larger  of 
the  two  spires  being  then  about  three-fourths  completed, 
nothing  having  been  done  on  the  smaller  one,  the  spire 
in,  course  of  cotistruction  was  blown  down  by  the  wind, 
and  practically  destroyed.     No  injury  or  damage  was 
done  to  the  building  by  this  disaster.    The  stone  walls 
•upon  which  the  spire  was  erected  were  left  just  as  they 
were  before   the  work  was  undertaken.    The  upright 
timbers   in   the    spire   were   broken,    and   the   whole 
atructure  was  a  mass  of  debris  upon  the  ground.    Nego- 
tiations were  had  between  the    parties,  looking  to  a 
resumption  of  the  work,  and  a  change  of  the  plan  of 
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the  spires  was  discussed,  but  no  conclusion  was  reached, 
and  Scott  did  nothing  further  in  the  way  of  completing 
his  contract.  After  the  time  had  expired  for  the  com- 
pletion of  the  contract,  Leahy  employed  another  con- 
tractor, and  the  spires  were  erected  upon  a  different 
plan  than  that  first  adopted,  and  at  a  cost  of  two  thou- 
sand dollars. 

The  testimony  of  the  witnesses  relating  to  the  acts 
and  declarations  of  the  parties  after  the  unfinished 
spire  was  blown  down,  and  as  to  whether  the  disaster 
waa  the  fault  of  the  plan,  or  of  Scott's  negligence,  is 
quite  voluminous.  We  are  not  accustomed  to  set  out 
the  testimony  of  the  witnesses  upon  questions  of  this 
kind.  It  is  enough  that  we  give  our  conclusions  as  to 
the  ultimate  facts  established  by  the  evidence.  It 
appears  quite  satisfactorily  from  the  evidence  that  the 
structure  was  not  blown  down  because  the  plans  of  the 
architect  were  defective.  On  the  contrary,  the  plans 
were  such  that  if  the  spire  had  been  completed  it  would 
have  been  sufficiently  strong  to  resist  the  ordinary 
wind  storms.  The  spire  was  destroyed  because  it  was 
not  sufficiently  braced  and  protected  against  the  wind. 
This  was  not  the  fault  of  the  superintendent,  nor  of  the 
plans  and  specifications.  It  was  caused  by  the  negli- 
gence of  Scott  in  not  properly  protecting  the  unfinished 
framework  of  the  structure  by  braces,  guy-ropes  or 
otherwise.  It  was  Scott's  duty,  under  the  written 
contract,  to  complete  the  spires;  and  if  he  met  with 
any  mishap  by  reason  of  his  own  negligence,  he  had  no 
right  to  demand  additional  compensation  by  reason  of 
the  loss  occasioned  thereby ;  and  Leahy  did  no  act  by 
which  Scott  was  prevented  from  resuming  the  work, 
and  completing  the  contract.  There  is  a  large  amount 
of  evidence  upon  this  question  ;  it  covers  all  of  the  nego- 
tiations above  mentioned  as  to  the  change  of  plans  ;  but, 
it  is  apparent  from  the  testimony  that,  from  first  to 
last,  Scott  was  unwilling  to  complete  the  contract  with- 
out some  compensation  for  the  loss  occasioned  by  the 
fall  of  the  spire.  He  did  not  offer  to  go  on  and  complete 
his  contract  as  he  made  it ;  and  neither  Leahy,  nor  no 
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one  of  his  agents,  nor  those  acting  for  him,  prevented 
Scott  from  resuming  the  work.  On  the  contrary,  after 
negotiations  had  ceased,  Scott  was  notified,  and  directed 
to  take  up  the  work,  and  complete  it  according  to  the 
original  plans  and  specifications. 

These  being  the  material  facts  as  we  find  them  from 
the  evidence,  it  is  very  evident  that  Scott  ought  not  to 
have  any  recovery  for  the  work  and  labor  and  materials 
used  in  the  construction  of  the  spire.  It  is  not  like 
ordinary  improvements  or  additions  put  upon  buildings, 
such  as  repairs  in  re-roofing,  plastering,  adding  porches 
or  the  like,  and  the  building  and  repairs  are  all  destroyed 
by  fire  before  the  repairs  are  completed.  It  is  true,  the 
43pires  were  an  addition  to  the  building,  and  yet  they 
were  just  as  much  independent  structures  as  if  the 
parties  had  contracted  for  the  construction  of  a  wooden 
or  frame  dwelling  upon  a  stone  foundation  provided  by 
the  owner  of  the  land.  If,  in  such  case,  the  contractor 
should  fail  to  properly  brace  and  stay  the  frame,  and 
<5ommenced  finishing  the  structure  from  the  top,  as  was 
done  in  the  case  at  bar,  and  it  should  be  blown  down, 
he  would  have  no  right  to  abandon  his  contract,  and 
maintain  an  action  against  the  owner ;  and  it  is  entirely 
immaterial  when,  or  in  what  installments,  the  work  is 
to  be  paid  for.  It  seems  to  us  that  the  principle  we 
have  announced  is  one  of  the  fundamental  rules  of  the 
law  of  contracts,  and  ought  not  to  demand  authority 
for  its  support ;  but  see  Fildew  v,  Besley^  42  Mich.  100 ; 
3  Amer.  &  Eng.  Enc.  Law,  900,  901,  and  cases  cited  in 
notes ;  Commercial  Fire  Ins.  Co.  v.  Ins.  Co.^  81  Ala. 
320 ;  42  Alb.  Law  J.  498. 

Counsel  for  Scott  claim  that  recovery  may  be  had 
for  the  value  of  the  work  and  labor  and  materials  upon 
the  ground  that  when  a  party  performs  a  contract  in 
part  he  may  recover  the  reasonable  value  of  his  work, 
with  the  right  of  the  employer  to  recoup  by  the  amount 
of  damages  sustained  by  reason  of  the  failure  of  the 
plaintiff  to  fully  perform.  This  has  been  the  law  of 
this  state,  as  announced  by  this  court,  for  many  years. 
J^ixler  V.  Nichols^  8  Iowa,  106,    But  the  principle  has 
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no  application  to  the  facts  in  this  case.  The  part  per- 
formance claimed  was  of  no  benefit  to  Leahy.  He  never 
accepted  the  unfinished  spire,  and,  as  it  lay  upon  the 
ground  in  ruins,  it  had  no  value  as  a  spire. 

II.  It  is  further  claimed  that  the  subcontractors 
are  entitled  to  have  their  claims  established  as  liens 
^ . . .   against  the  building.    It  is  sufficient  to  say, 

ttotow.*""     ^  answer  to  this  position,  that  the  subcon- 

tractors  must  be  held  in  some  sense  to  rely 
upon  the  good  faith  of  the  principal  contractor  in  going 
forward  with  the  work.  Leahy  paid  Scott  two  hundred 
and  ninety  dollars  on  the  ninth  day  of  June.  He  was 
bound  to  make  monthly  payments,  and  had  the  right 
to  pay  according  to  the  terms  of  his  contract.  At  the 
time  he  made  this  payment  he  had  no  knowledge  of 
any  claims  for  liens  by  subcontractors ;  and  the  subcon- 
tractors hafve  now  no  equitable  ground  upon  which  to 
establish  a  lien,  because  the  consideration  for  .the  pay- 
ment of  the  two  hundred  and  ninety  dollars  has  wholly 
failed.  As  the  result  of  the  failure  to  construct  the 
spires,  Leahy  never  became  liable  to  Scott ;  and,  if  there 
was  no  such  liability,  he  cannot  be  held  liable  to  the 
subcontractors  in  any  manner.  Where  a  subcontractor 
undertakes  to  enforce  a  lien  against  the  owner,  he 
should  show  such  indebtedness  on  the  part  of  the 
owner  to  the  contractor,  either  at  the  time  the  subcon- 
tractor's account  commenced,  or  later,  as  will  justify  a 
court  in  decreeing  a  lien.  Martin  v.  Morgan^  64  Iowa, 
270. 

III.  It  is  claimed  in  behalf  of  Leahy,  on  his  appeal, 
that  the  court  should  have  rendered  judgment  in  his 
a.  contbact:        favor  for  the  two  hundred  and  ninety  dol- 

aSSe?  diS"'     lars  paid  on  the  contract,  and  for  damages 
***^  for  the  failure  of  Scott  to  complete  his 

contract.  We  do  not  find  that  Leahy  really  sustained 
any  damages.  It  does  not  appear  that  the  spires  he 
afterwards  had  erected  were  not  more  valuable  than 
those  Scott  contracted  to  build.  It  is  true,  they  were 
more  expensive.  They  were  on  a  different  plan,  and  it 
is  fair  to  infer  they  were  more  valuable.    As  to  the  two 
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hundred-and-ninety-dollar  payment,  we  think,  in  view 
of  the  offers  made  to  Scott  while  negotiating  in  the 
matter  of  constructing  a  different  style  of  spires,  and 
the  delay  occasioned  thereby,  there  is  no  real  ground  for 
rendering  a  judgment  against  Scott  for  that  amount. 

It  does  not  appear  that  any  cost  was  made  because 
of  the  appeal  by  Leahy,  and  the  costs  in  this  court  will 
be  taxed  to  Scott  and  the  subcontractors.  The  decree  of 
the  district  court  will  be  affibmed. 


/ 


^ Leta    Mat    Lathbop,    Appellee,    v.    B.    H.    Doty, 

1 87  558  Appellant. 

1^;==^,         1.    Practice  in  Supreme  Court :  abstract  :  time  poe  fjung.    An 

I  82    2721  * 

126  6171  amended  abstract  will  not  be  stricken  from  the  record  in  the 

supreme  court  merely  because  it  was  not  filed  within  the  time 
allowed  by  the  rules  of  that  court. 

2.  Estoppel:  oonyeyancb  of  real  estate:  minors.  Where  an 
administrator  and  nunor  heir  joined  in  a  conveyance  of  real  estate 
sold  under  order  of  court,  and  such  minor,  after  attaining  her 
majority,  sued  for  a  part  of  the  consideration  for  said  oonveyanoe ; 
hddt  that  she  was  estopped  from  denying  the  authority  of  the 
court  to  order  said  sale,  or  from  attacking  the  validity  of  the  deed 
in  which  she  had  joined. 

Appeal  from   Calhoun  District  Court — Hon.   J.  P. 

CoNNEB,  Judge. 

Satubday,  Febbuaby  7,  1891. 

Chables  Wilhelm  died  intestate  on  the  ninth  day 
of  October,  1877,  seized  of  the  following  real  estate : 
The  north  half  of  the  northeast  quarter,  section  7,  town- 
ship 87,  north,  in  said  county, — and  left  surviving  him 
his  widow,  Samantha  E.  Wilhelm,  and  one  daughter, 
the  plaintiff,  the  latter  being  then  eight  years  of  age. 
In  1880  the  widow  was  appointed  administratrix  of  the 
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estate  of  her  husband  by  the  circuit  court  of  Calhoun 
county,  Iowa,  and  in  1881  she  made  application  to  said 
court  for  an  order  to  sell  the  real  estate  described  for 
the  payment  of  debts.  This  application  was  made  at 
the  March  term  of  the  circuit  court  of  said  county. 
April  9, 1881,  the  widow,  then  residing  in  Cedar  county, 
Iowa,  made  application  and  was  by  the  circuit  court  of 
that  county  appointed  guardian  of  the  plaintiff's  person 
and  estate.  At  the  March  term  of  the  circuit  court  of 
Calhoun  county  the  court  fixed  the  hearing  of  the  appli- 
cation for  the  sale  of  real  estate  at  Algona,  in  Kossuth 
county,  and  the  time,  April  25,  1881,  and  directed  due 
notice  to  be  given  thereof,  prescribing  what  it  should 
be.  At  the  time  and  place  designated  an  order  was 
made  for  the  sale  of  the  land,  and  in  pursuance  thereof 
a  sale  was  made,  and  a  deed  executed  to  the  defendant, 
who  took  possession  thereof,  and  still  occupies  it.  The 
consideration  for  the  deed  was  the  assignment  of  a 
legacy  in  another  estate  for  eight  hundred  dollars,  for 
which  seven  hundred  dollars  was  allowed,  and  the  three 
hundred  dollars  to  make  the  one  thousand  dollars  to  be 
paid  for  the  land,  it  may  be  said  was  in  cash,  though 
there  is  dispute  in  regard  to  it.  The  deed  of  the  admin- 
istratrix was  made  on  January  27, 1882.  On  the  same 
day  Samantha  E.  Wilhelm  and  plaintiff  joined  in  a  quit- 
claim deed  of  the  premises  to  the  defendant.  At  the 
time  of  making  this  quitclaim  deed  the  plaintiff  was  but 
thirteen  years  of  age.  She  attained  her  majority,  by 
marriage,  September  22,  1886,  at  the  age  of  sixteen 
years.  After  the  execution  of  the  deeds,  Samantha  E. 
Wilhelm  died,  and  the  plaintiff  is  her  heir.  This  action 
is  brought  to  set  aside  the  conveyance  to  the  defendant 
under  the  order  of  the  court  made  in  Kossuth  county, 
the  court  being  without  jurisdiction  to  make  the  order, 
and  because  no  notice  of  such  hearing  was  served  on  the 
plaintiff. 

As  to  the  quitclaim  deed  by  the  plaintiff,  it  is 
claimed  to  be  voidable  at  her  instance,  she  being  in  her 
minority  at  the   time  of  its  execution.    The  district 
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court  gave  judgment  declaring  the  deed  of  the  adminis- 
tratrix and  also  the  quitclaim  deed  of  the  plaintiff  to 
defendant  void,  and.  confirmed  the  title  to  the  undivided 
two-thirds  of  the  land  in  plaintiff,  on  condition  that  she 
assign  to  the  defendant  the  legacy  given  as  a  part  of 
the  consideration,  which  was  afterwards  done.  The 
district  court  also  gave  the  i)laintiff  the  judgment  for 
six  hundred  dollars  as  rent  and  profits.  Other  ques- 
tions urged  in  defense  may  be  noticed  in  the  opinion. 
From  the  judgment  rendered  the  defendant  appeals. 
Jieversed. 

M.  H.  McOrary  and  0.  J.  Jolley^  for  appellant 

/.  C.  Kerr  and  Treicliler  &  Huher^  for  appellee. 

Granger,  J. — I.    The  appellant  files  a  motion  to 

strike  the  appellee's  amended  abstract  from  the  record 

1.  praotici  In      because  not  filed  within  the  time  prescribed 

ibSrSSf:  u23'  ^y  *^®  ^^'^  ^'  ^^^s  court.    We  do  not  for 

for  filing.         that  reason  strike  abstracts  from  the  record. 

See  Cruver  v.  Railroad^  62  Iowa,  460. 

II.  At  the  time  of  the  assignment  of  the  legacy,  as 
a  part  consideration  for  the  land,  there  was  an  agree- 
-.  «  -^«  ment  that  the  defendant  should  pay  inter- 

8.  EiTOFPii.:  con-  *    ^ 

Teyanceof        ^st   thereou    for   a    certain   period.      In 
minors.  Novembcr,  1885,  the  plaintiff  commenced 

a  suit  against  the  defendant  to  recover  a  balance  of  the 
interest  due  of  eighty-six  dollars  and  forty  cents.  The 
suit  was  settled  on  the  twenty-sixth  of  November,  and 
the  plaintiff  and  her  husband  gave  to  the  defendant  a 
receipt,  as  follows : 

*'  RECEIPT  FOE  INTEREST  ON  LEGACY. 

"Rockwell  City,  Iowa,  November  24,  1885. 
"Received  of  B.  H.  and  L.  Addie  Doty  two  hun- 
dred and  eighteen  and  seventeen-hundredths  dollars  in 
full  of  all  iiiterest  to  this  date  on  legacy  left  by  John 
Wright  to  L.  Addie  Doty,  nee  Wright,  and  assigned  to 
Samantha  K  Wilhclm  [  interest  and  assignment  as  per 
contract  dated  January  27,  1882,  signed  by  B.  H.  and 
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L.  Addie  Doty],  said  interest  being  paid  in  amounts  and 
in  a  manner  f oUowing,  viz. : 

In  caah  Oct  12, 1885 $125  00 

Order  to  Dr.  Mansfield  on  B.  H.  Doty,  and  accepted  by  him, 

of  date  Not.  25,  1885 50  00 

In  cash  this  date 48  17 


said  total  of |218  17 

*  *  [  Signed  ]  Leta  May  Lath  rop, 

"C.  L.  Lathrop." 

On  the  written  assignment  of  the  legacy  are  indorse- 
ments as  follows :  "January  27,  1882,  interest  paid  in 
full  as  within  contract  to  August  2,  1882;"  "October 
12,  1885,  received  on  interest  one  hundred  and  twenty- 
five  dollars,  leaving  eighty-two  dollars  and  thirty-six 
cents  back." 

It  is  urged  that  inasmuch  as  the  legacy  was 
assigned  in  part  payment  for  the  land,  and  that  the 
plaintiflf  has  brought  suit  to  recover  the  interest,  and 
accepted  the  same,  she  is  estopped  to  deny  the  validity 
of  the  defendant's  title  because  of  the  facts  alleged  in 
her  petition.  The  appellee  insists  that  her  act  in  pros- 
ecuting the  suit  and  accepting  the  interest  was  without 
knowledge  of  the  fact  that  the  legacy  was  received  as  a 
part  consideration  for  the  land,  and  that,  if  she  acted 
without  knowledge  of  the  facts,  she  is  not  estopped,  and, 
further,  that  the  legacy  was  assigned  in  payment  for 
the  land  under  the  sale  by  order  of  the  court,  which  is 
void,  and  not  for  the  quitclaim  deed  made  by  the 
plaintiff.  The  payment  of  the  one  hundred  and  twenty- 
five  dollars,  October  12,  1885,  and  the  commencement 
and  settlement  of  the  suit  thereafter,  in  which  at  least 
forty-three  dollars  and  seventeen  cents  was  paid,  was 
after  the  plaintiff  attained  her  majority ;  and  we  are 
unable  to  believe  from  the  record  that  the  plaintiff  did 
not  then  know  how  she  became  possessed  of  the  legacy. 
Mr.  McCrary,  in  his  testimony,  says,  in  substance,  that 
soon  after  her  marriage  her  husband,  at  her  instance, 
called  at  his  place  of  business  for  him  to  go  to  the  house 
of  a  Mr.  Smith  to  talk  with  her,  and  that  he  went,  and 
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there  stated  to  her  the  facts  bs  to  her  signing  the  quit- 
claim deed,  and  the  assignment  of  the  legacy.  This 
conversation  she  does  not  deny,  except  that  in  general 
terms,  she  says  she  had  no  knowledge  of  signing  the 
deed,  or  how  she  obtained  the  legacy  when  she  brought 
suit  for  the  interest.  It  is  stated  by  the  appellee  in 
argument,  that  at  the  time  of  the  settlement  of  the  suit 
for  interest,  when  the  receipt  was  given,  the  defendant 
'^wanted  the  plaintiff  to  give  another  deed  for  said 
property,  which  she  refused  to  do."  This,  to  some 
extent,  indicates  that  the  title  to  the  land  was  talked  in 
connection  with  the  settlement,  and,  inferentially,  that 
it  bore  some  relation  to  it.  At  that  time,  she  accepted 
the  last  payment  of  interest,  and  gave  the  receipt  set 
out  above.  Added  to  this  are  the  probabilities  that  the 
plaintiff  after  obtaining  her  majority  by  marriage,  and 
her  husband,  who  she  says  transacted  her  business,  and 
who  seems  to  have  been  active  to  know  her  rights  as  to 
the  land,  would  have  been  informed  as  to  the  property 
of  the  estate,  and  how  the  proceeds  arising  from  the  sale 
of  the  land  had  been  disposed  of.  Her  naked  statement 
that  she  did  not  know  the  facts  is  insufficient  to  over- 
come the  other  testimony  in  the  case. 

There  is  no  force  in  the  claim  that  the  legacy  was 
not  taken  as  a  consideration  for  the  quitclaim  deed. 
The  unmistakable  object  of  the  deed  was  to  strengthen 
the  title  sought  to  be  conveyed  by  the  sale  under  the 
order  of  the  court,  and  both  instruments  were  induced 
by  the  same  consideration.  The  estoppel  is  to  be  main- 
tained on  the  theory  that  the  plaintiff,  with  knowledge 
of  defendant's  claim  of  title,  has  recognized  its  validity  , 
by  accepting  the  benefits  of  the  transaction  in  her  favor. 
Tlius  estopped,  the  validity  of  the  instruments  at  their 
inception  is  not  a  matter  for  present  consideration. 

The  prayer  of  the  plaintiff's  petition  is  denied,  and 
the  judgment  of  the  district  court  bevebsed. 
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Mabt  Cook,  Appellee,  v.  J.  M.  Gilchrist,  Appellee; 
A.  B.  Shorthill  et  al.j  Appellants. 

1.  Evidence:  depositions:  notice.  Where  depositions  are  to  be 
taken  upon  written  interrogatories  by  a  commissioner  appointed 
for  that  purpose,  five  days*  notice  of  the  suing  out  of  a  commifeion 
therefor  is  sufficient  if  served  upon  the  opposite  parly  within  the 
county  from  which  such  commission  is  to  issue. 

2.      : :  PRESENCE  OP  THIRD  PERSONS :  CERTIFICATE.     Where 

the  commissioner's  certificate  to  a  deposition  stated  that  the 
same  was  taken  before  him,  and  reduced  to  writing  in  his  pres- 
ence by  one  L.,  the  burden  is  upon  one  attacking  the  deposition 
because  of  such  statement,  to  show  that  L.  was  the  agent  or  attor- 
ney of  the  opposite  party. 

8.  Mortgage:  certainty  op  description:  validity.  A  mortgage 
conveying  "the  undivided  one-fom-th  of  lots  1,  2  and  8,  in  block 
25,  in  the  original  town  of  Marshall,  now  known,  with  its  additions, 
as  the  city  of  Marshalltown,  including  the  undivided  one-fourth 
of  all  buildings  and  machinery  therein,  and  all  fixtures,  and  the 
undivided  one-fourth  of  all  stock,  assets  and  material  of  the  firm 
of  B.  T.  Frederick  &  Co.,  being  the  said  John  M.  Gilchrist's  inter- 
est in  the  property  of  said  firm,  or  that  may  hereafter  be  acquired,*' 
and  further  describing  it  as  being  situated  in  the  county  of  Mar- 
sliall  and  state  of  Iowa,  is  sufficiently  certain  as  to  the  personal 
property  therein  described  as  against  one  who  has  purchased  the 
business  of  said  firm  with  notice  of  the  mortgage. 

4.  Deed:  description:  construction.  A  conveyance  of  an  undi- 
vided interest  in  certain  partnership  property,  after  describing 
certain  real  estate,  recited,  '*also  the  undivided  three-fourths  of 
all  the  machinery,  patterns,  tools  and  chattel  and  personal  prop- 
erty in  and  on  said  premises,  of  every  name  and  nature,  including 
the  book  accounts  and  promissory  notes  pertaining  to  or  growing 
out  of  said  foundry  or  the  foundry  business  heretofore  oi  B.  T. 
Frederick  &  Co."  Held,  that  the  description  was  sufficiently  broad 
to  cover  an  amount  due  said  firm  from  one  of  the  partners  for 
sums  drawn  out  by  him  in  excess  of  what  he  was  entitled  to 
receive. 

0.  Mortgage:  renewal  note:  uen.  The  extension  of  time  upon 
a  mortgage  indebtedness  by  the  acceptance  of  a  new  note  or  bond 
does  not  operate  as  a  release  of  the  mortgage  lien  in  the  absence 
of  evidence  that  such  was  the  intention  of  the  parties. 
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6.     :  BONA  FIDB  PURCHASER :  NOTICE.    F.  and  G.  being  engaged 

'in  business  as  copartners,  G.  obtained  a  loan  of  the  plaintiff  for 

\  which  he  gave  his  bond,  with  F.  as  surety,  and  further  secured  the 
same  by  a  mortgage  upon  his  undivided  one-fourth  interest  in  the 
partnerahip  property.  Two-thirds  of  the  loan  thus  obtained  was 
given  to  F.  on  account  of  G.*s  indebtedness  for  his  interest  in  the 
partnership  business.  Subsequently  8.  purchased  the  entire  part- 
nership property  with  notice  of  the  plaintiff's  mortgage.  Held, 
that  the  lien  of  said  mortgage  was  superior  to  any  claim  of  F.  on 
account  of  any  debts  due  from  G.  to  tiie  firm,  and  S.  acquired  no 
higher  interest  by  the  jHirchase  of  F.*s  interest  in  the  partnership 
property, 

7.  Attorney  Fees:  affidavit  by  member  of  firm.  Where  the 
plaintiff  in  an  action  upon  a  bond  providing  for  attorney  fees  as 
represented  by  two  or  more  attorneys  in  copartnership,  the  affida- 
vit as  to  the  absence  of  any  agreement  for  a  division  of  the  fee  that 
may  be  allowed  may  be  made  by  one  of  such  attorneys  for  the  firm. 

Q.     :  EVIDENCE  AS  TO  WHAT  IS  REASONABLE.    In  an  action  upon 

a  note  or  bond,  the  amount  due  being  ascertained,  the  attorney's 
fee  may  be  fixed  by  the  court  without  proof  of  what  would  be 
reasonable  in  such  case. 

9.  Mortgage :  foreclosure  :  decree.  A  decree  in  foreclosure  of  a 
mortgage  upon  personal  property  consisting  of  the  machinery  and 
materials  of  a  copartnership  engaged  in  operating  a  foundry,  which 
describes  the  property  substantially  as  described  in  the  mortgage, 
and  directs  a  sale  of  so  much  thereof  as  was  owned  by  the  firm 
upon  a  date  named,  is  sufficiently  specific. 

Appeal  from  Marshall  District  Court — Hon.  D.  R. 

HiNDMAN,  Judge. 

Monday,  February  9,  1891. 

Action  in  equity  to  recover  the  amount  due  on  a 
mortgage  bond,  and  to  foreclose  the  mortgage.  There 
was  a  trial  by  the  court,  and  a  decree  in  favor  of  the 
plaintiff,  as  prayed.  The  defendants,  A.  E,  Shorthill 
and  wife,  appeal. — Affirmed. 

Boardman  &  Bradford  and  J.  L.  Carney^  for 
appellants. 

J.  F.  Meeker  and  Binford  <6  SnelUng^  for  appellee. 
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Robinson,  J.— Prom  the  year  1878  until  March, 
1888,  B.  T.  Frederick  and  John  M.  Gilchrist  were  asso- 
ciated together  as  partners  under  the  name  of  B.  T. 
Frederick  &  Co.  The  firm  carried  on  a  foundry  and 
machine  shop  in  Marshalltown.  Frederick  owned 
three-fourths  of  the  business,  and  the  property  with 
which  it  was  carried  on,  and  Gilchrist  owned  the 
remainder.  The  title  to  an  undivided  three-fourths  of 
the  real  estate  used  in  the  business  was  vested  in  Fred- 
erick, and  the  title  to  the  remainder  was  vested  in 
Gilchrist.  On  the  tenth  day  of  October,  1881,  Gilchrist 
made  to  plaintiff  a  mortgage  bond  for  the  sum  of  three 
thousand  dollars,  which  was  si^ed  by  Frederick  as 
surety.  To  secure  its  payment  Gilchrist  and  wife  exe- 
cuted to  the  plaintiff  a  mortgage  on  his  share  of  the  part- 
nership property,  including  his  interest  in  the  real  estate 
used  by  the  firm.  Of  the  money  procured  by  means  of 
the  bond  and  mortgage,  two  thousand  dollars  were  paid 
to  Frederick  on  account  of  a  debt  due  him  from  Gil- 
christ for  the  purchase  price  of  his  interest  in  the  prop- 
erty used  by  the  firm.  On  the  tenth  day  of  October, 
1884,  the  bond  being  due  and  unpaid,  Gilchrist  and 
Frederick,  for  the  purpose  of  extending  the  loan,  made 
a  new  bond  to  the  plaintiff,  and  the  old  one  was  surren- 
dered. In  March,  1888,  Frederick  concluded  a  sale  to 
the  defendant,  A.  E.  Shorthill,  of  all  his  interest  in  the 
property  and  business  of  B.  T.  Frederick  &  Co.,  includ- 
ing his  title  to  the  real  estate  used  by  it.  In  November, 
1888,  Gilchrist  sold  and  conveyed  to  Shorthill  his  inter- 
est in  the  business  of  the  firm,  and  in  the  property  used 
by  it.  This  action  is  brought  to  recover  the  amount  due 
on  the  second  bond,  and  to  foreclose  the  mortgage  given 
to  secure  the  indebtedness  represented  by  the  first  bond, 
and  for  an  attorney's  fee. 

The  appellant  Shorthill  claims  that,  at  the  time  of 
his  purchase  from  Frederick,  Gilchrist  had  overdrawn 
his  share  of  the  assets  of  the  firm,  and  was  owing  on 
that  account  more  than  three  thousand  dollars ;  that  by 
virtue  of  the  assignment  from  Frederick  the  appellant 
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became  entitled  to  recover  that  amount  from  Gilchrist, 
and  that  he  acquired  that  right  without  knowledge  or 
notice  of  the  claims  of  the  plaintiff ;  that  he  is  entitled 
to  a  lien  upon  Gilchrist' s  share  of  the  property  of  the 
firm,  as  it  existed  in  March,  1888,  and  thereafter  until 
it  was  sold  to  Shorthill ;  that  all  the  property  which  the 
plaintiff  claims  is  included  in  her  mortgage  is  partner- 
ship property,  and,  therefore,  that  his  lien  is  paramount 
to  the  lien  of  the  mortgage.  The  district  court  found 
that  Frederick  did  not  sell  to  ShorthiU  the  claim  upon 
which  he  demands  relief,  and  rendered  judgment  in 
favor  of  the  plaintiff  for  thirty-five  hundred  and  six 
dollars  and  seventy-five  cents,  an  attorney's  fee  of 
seventy-five  dollars  and  costs,  and  decreed  the  foreclos- 
ure of  the  mortgage  as  to  the  real  property  therein 
described,  and  as  to  an  undivided  one-fourth  of  all 
stock,  assets  and  material  of  the  firm  of  B.  T.  Freder- 
ick &  Co.,  as  they  existed  on  the  fifteenth  day  of 
February,  1888. 

I.    A  commission  was  issued  on  the  application  of 
the  plaintiff  to  take  the  deposition  of  Frederick  and  his 

wife  in  San  Diego,  California.    But  five 

1.  Etidenov:  *^    '       . 

deposuions:  days  uotice  of  the  suing  out  of  the  com- 
mission was  given  to  the  defendants,  and 
they  did  not  appear  in  response  to  the  notice,  nor  file 
cross-interrogatories.  The  depositions  were  taken  as 
directed  by  the  commission,  and  returned  to  the  clerk 
of  the  district  court.  The  defendant  filed  a  motion  to 
suppress  the  deposition,  which  was  overruled,  and  that 
ruling  is  presented  for  review.  Reasonable  notice  of 
the  suing  out  of  a  commission  to  take  depositions  must 
be  given  to  the  adverse  party.  Code,  sec.  3727.  Such 
notice  "is  at  least  when  seized  on  the  attorney  ten 
days,  and  when  served  on  the  party  within  the  county 
five  days."  Code,  sec.  3730.  The  notice  in  this  case 
was  served  on  the  defendants  in  the  county  of  Marshall, 
The  appellants  contend  that '*  the  county"  referred  to 
in  the  statute  is  the  county  within  which  the  depositions 
are  to  be  taken,  and  cite  Kennedy  v.  Rosier^  71  Iowa, 
671,  as  supporting  that  claim.    That  was  a  case  where 


Jan.  1891  ]  Cook  v.  Gilchkist.  281 

depositions  were  taken  on  notice  only,  and  not  on  com- 
mission. It  is  the  practice  in  such  cases  for  parties  in 
interest  to  attend  the  examination  of  witnesses  person- 
ally or  by  attorney,  and  it  is  their  right  so  to  do.  But 
when  depositions  are  t-aken  on  commission,  with  inter- 
rogatories attached,  neither  party  can  attend  in  person, 
nor  by  attorney,  unless  the  adverse  party  is  present  or 
is  represented.  Code,  sec.  3738.  It  is  not  the  intent  of 
the  statute  to  allow  the  person  on  whom  the  notice  is 
served  in  such  cases  time  in  which  to  reach  the  place 
where  the  depositions  are  to  be  taken,  before  the  com- 
mission issues,  nor  is  it  designed  to  allow  time  for  him 
to  communicate  with  the  witness  before  filing  his  cross- 
interrogatories.  11  he  is  surprised  by  the  testimony 
given,  he  may  have  the  right  to  a  continuance,  but  he  is 
entitled  only  to  the  time  given  by  the  statute  for  filing 
his  Cross-interrogatories.  That,  in  our  opinion,  when 
notice  of  suing  out  the  commission  is  served  on  a  party 
within  the  county  from  which  the  commission  is  to  issue, 
is  five  days. 

II.  The  certificate  of  the  notary  who  took  the  depo- 
sitions states  that  they  were  taken  before  him,  and 
, . .p,^  reduced   to  writing   in   his  presence,   by 

piiMi^cL"?      *'  Delia  Lewis."    It  is  not  shown  that  she 
tiflcate.  ^as  not   the   agent   or   attorney   of   the 

plaintiff,  and  the  appellant  contends  that  the  deposi- 
tions should  have  been  suppressed  for  that  reason.  But 
it  is  not  shown  that  she  was  such  agent  or  attorney,  and 
under  the  rule  announced  in  Turner  v.  JBardiriy  80 
Iowa,  691,  the  objection  made  is  not  well  founded. 

III.  The  property  upon  which  the  mortgage  of  the 
plaintiff  was  given  is  described  as  follows:  "The 
8  MoHTOA»»:       undivided  one-fourth  (1-4)  of  lots,  number 

dSiion:       ^^^y  *wo  and  three  (1,  2  and  3 ),  in  block 
▼aiidiiy.  number  twenty-five  (25),   in  the  original 

town  of  Marshall,  now  known,  with  its  additions,  as  the 
city  of  Marshalltown,  including  the  undivided  one-fourth 
(1-4)  of  all  buildings  and  machinery  therein,  and  all 
fixtures,  and  the  undivided  one-fourth  of  all  stock, 
assets  and  material  of  the  firm  of  B.  T.  Frederick  & 
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Co.,  being  the  said  John  M.  Gilchrist's  interest  in  the 
property  of  said  firm,  or  that  may  hereafter  be  acquired." 
It  is  also  described  as  situate  in  the  county  of  Marshall, 
in  the  state  of  Iowa. 

The  appellants  claim  that  the  description,  so  far  as 
it  relates  to  personal  property,  is  void  for  uncertainty. 
We  do  not  think  the  claim  is  well  founded.  A  person 
reading  it,  and  seeking  to  know  what  it  included,  would 
be  apprised  in  the  beginning  that  the  property  was  in 
Marshall  county,  and  that  it  formed  a  part  of  the  assets 
of  the  firm  of  B.  T.  Frederick  &  Co.  It  is  not  suggested 
that  there  was  more  than  one  firm  bearing  that  name  in 
that  county.  By  making  inquiries  which  the  description 
naturally  suggests,  he  would  learn  that  the  firm  named 
was  doing  business  on  the  real  property  described  in  the 
mortgage.  There  would  be  no  more  difficulty  in  ascer- 
taining what  property  the  mortgage  was  designed  to 
include  than  there  would  had  the  place  of  business  of 
the  firm  been  described.  The  articles  constituting  the 
*'  stock,  assets  and  material "  of  the  firm  were  not  spec- 
ified, it  i  ^  true,  but  we  do  not  think  that  was  necessary. 
From  the  description  given  it  was  capable  of  identifica- 
tion. Mhutasel  v.  Stephens y  68  Iowa,  627;  Wells  v. 
WilcoXy  68  Iowa,  708 ;  McGarry  v.  McDonnell^  posty 
p.  732.  The  word  "  or,"  in  the  last  phrase  of  the  descrip- 
tion,  was  evidently  designed  to  have  the  force  of  ''  and," 
and  may  be  so  read.  Eisfeld  i).  Kenworihy  50  Iowa, 
889 ;  Dumont  v.  United  States^  98  U.  S.  142.  The 
description  is  sufficient,  as  between  the  parties  to  the 
instrument,  and  as  to  all  parties  having  notice  of  it. 

IV.    The  property  conveyed  by  Frederick  to  Short- 
hill  was  described  in  the  instrument  of  conveyance  as 

follows :  **  The  undivided  three-fourths  of 
*'  tumfbouSuruo^   lots  1,  2  and  3,  in  block  25,  in  the  town  of 

Marshall,  as  per  recorded  plat,  being  the 
property  known  as  the  '  Foundry ;'  also  the  undivided 
three-fourths  of  all  the  machinery,  patterns,  tools  and 
chattel  and  personal  property  in  and  on  said  premises, 
of  every  name  and  nature,  including  the  book-accounts 
and  promissory  notes  pertaining  to  or  growing  out  of 
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said  *  Foundry,'  or  the  foundry  business  heretofore,  of 
B.  T.  Frederick  &  Co."  It  is  said  that  Frederick  did 
not  intend  to  convey  to  Shorthill  his  interest  in  the 
amount  Gilchrist  owed  for  sums  he  had  drawn  from  the 
firm  in  excess  of  what  he  was  entitled  to  receive. 
Frede.ick  and  his  wife  testify  that  it  was  not  the  intent 
to  assign  that  claim,  but  that  it  was  expressly  reserved. 
Their  testimony  is  contradicted  by  Shorthill.  When 
the  sale  was  made  to  Shorthill  the  books  of  the  firm 
showed  a  balance  due  to  it  from  Frederick  of  twenty- 
eight  thousand,  three  hundred  and  eighty-five  dollars 
and  sixteen  cents,  and  from  Gilchrist  of  thirteen  thou- 
sand, six  hundred  and  thirty-five  dollars  and  twenty-six 
cents.  Shorthill  and  Gilchrist  divided  the  amount  of 
the  twq^  balances  by  four,  and  agreed  that  the  difference 
between  the  quotient  and  the  balance  due  from  Gilchrist 
represented  the  amount  he  owed  Shorthill  as  the 
assignee  of  Frederick.  That  difference  is  thirty-one 
hundred  and  thirty  dollars  and  sixteen  cents,  and  it  is 
for  that  sum  that  Shorthill  claims  a  lien*  on  the  mort- 
gaged property  senior  to  that  of  the  plaintiff.  When 
Frederick  made  the  assignment  to  Shorthill,  there  had 
been  no  settlement  of  the  partnership  matters.  The 
books  of  the  firm  showed  nominal  assets  in  the  form  of 
credits  to  the  partners.  The  value  of  those  credits,  as 
assets,  could  be  determined  only  by  a  settlement  of  the 
partnership  business.  Hence,  when  Frederick  conveyed 
to  Shorthill  the  "  undivided  three-fourths  of  all  *  *  * 
the  book  accounts  and  promissory  notes  pertaining  to 
or  growing  out  of"  the  firm  business,  he  in  fact  con- 
veyed any  claims  which  might  be  found  due  him  from 
his  partner  on  final  settlement  of  their  business.  That 
such  was  the  intent  of  Frederick  is  shown,  not  only  by 
the  very  comprehensive  language  used  in  the  instru- 
ment of  conveyance,  but  also  by  a  letter  he  wrote  after 
the  sale  had  been  agreed  upon,  but  before  it  was  com- 
pleted.  The  letter  was  written  to  his  agent  at  Marshall- 
town,  and  contains  a  reference  to  the  sale,  as  follows : 
**Well,  Glick,  All.  [meaning  Shorthill]  ha^  done  me 
up,  and  I  have  sold  him  the  shop,  ground,  stock,  books 
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and  the  whole  business."  That  statement  is  not  con- 
sistent with  the  claim  he  now  makes  in  regard  to  a 
reservation.  We  conclude  from  an  examination  of  the 
entire  record,  that  the  balance  found  to  be  due  from 
Gilchrist  was  included  in  the  assignment  to  Shorthill. 

V.  Shorthill  denies  that  the  mortgage  to  plaintiff 
is  of  any  validity,  and  denies  that  he  had  any  knowl- 
edge of  it  when  he  purchased  of  Frederick. 

'  reSSwaino'te:    The  Cancellation  and  surrender  of  the^rst 
*"'  mortgage  bond,  in  the  absence  of  an  agree- 

ment to  that  effect,  would  not  discharge  the  mortgage, 
but  it  continued  in  force  as  security  for  the  second 
bond,  given  as  it  was,  for  the  purpose  of  extending  the 
loan.  Swan  v.  Taple^  86  Iowa,  248 ;  Thorpe  v.  Bur- 
boUj  45  Iowa,  192 ;  Heively  v.  Matteson^  54  Iowa,  505 ; 
Fetes  V.  0^  LaughUn^  62  Iowa,  532.  The  preponderance 
of  the  evidence  is  to  the  effect  that  it  was  the  intention 
and  agreement  of  the  parties  that  the  mortgage  should 
stand  as  security  for  the  new  bond. 

VI.  The-  mortgage  was  not  recorded  in  the  chattel 
mortgage  records.  But  it  is  shown  that  Shorthill  knew 
^  .  ^^        qt  its  existence  when  he  purchased  the 

?hS«ef ^"         •  uiterest  of  Frederick.     He  admits  that  he 
nouc«.  jja^  heard  of  it  at  that  time,  and  by  letter 

and  conversation  he  has  shown  that  he  considered  the 
interest  he  acquired  in  the  property  in  controversy  sub- 
ject to  the  mortgage.  The  conveyance  from  Gilchrist 
to  him  provided  that  it  was  "  subject  to  a  mortgage  of 
three  thousand  dollars  to  Mary  Cook,  which  J.  M. 
Gilchrist  agrees  to  pay."  Frederick  consented  to  the 
mortgage  when  it  was  given,  and  agreed  that  it  should 
be  continued  as  security  for  the  bond  in  suit.  That  he 
had  a  right  to  do  so,  is  beyond  question.  What  he  did 
had  the  effect  to  make  the  mortgage  paramount  to  any 
claim  or  right  he  may  have  had  to  subject  the  property 
upon  which  it  was  given  to  the  payment  of  the  debts 
of  Gilchrist  to  the  firm,  or  to  him  on  firm  account. 
Shorthill  acquired  no  rights  from  Frederick  which  he 
did  not  possess.    As  he  states,  he  simply  stepped  into 
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Frederick's  shoes,  and  he  is  entitled  to  no  relief  against 
the  plaintiff  which  Frederick  could  not  have  obtained. 

VII.  The  appellants  complain  of  the  allowance  of 
an  attorney's  fee  of  seventy-five  dollars.  The  bond  and 
7.  ATTORifiT        mortgage  provide  for  the  payment  of   a 

b7me*mtS^^f    reasonable  attorney's  fee  in  case  of  suit. 

^™'  The  attorneys  who  commenced  the  action 

were  Binford  &  Snelling.  An  affidavit  of  the  junior 
member  of  the  firm  was  filed,  which  states,  in  effect, 
that  neither  the  firm  nor  either  member  thereof  had 
made  any  agreement  with  plaintiff,  nor  with  anyone 
else  for  a  division  of  the  attorney's  fees  in  the  case, 
and  that  the  fees  had  not  been  paid.  We  do  not  think 
it  was  necessary  for  both  members  of  the  firm  to  make 
the  affidavit  required  by  statute.  In  the  absence  of  a 
showing  to  the  contrary,  each  will  be  assumed  to  know 
what  the  agreements  of  the  firm  are.  The  affidavit 
does  not  recite  that  there  is  no  agreement,  ''express  or 
implied,"  but  the  language  used  necessarily  included 
all  agreements,  and  is  sufficient. 

VIII.  No  evidence  as  to  what  is  a  reasonable  fee 
jWas  submitted,  but  none  was  required.    The  amount 

due  on  the  bond  was  ascertained,  and  the 

.  '  aTTo  whut  to      attorney' s  fee  authorized  may  be  fixed  by 

reasou    e.       ^^^  court  without  Other  proof  of  what  is 

reasonable  than  that  contained  in  the  record.  Acts, 
18th  Gen.  Assem.,  ch.  185.  The  cases  of  Bank  v. 
KrancCy  50  Iowa,  235,  and  Mclntyre  v.  Cagley^  37 
Iowa,  676,  did  not  arise  under  the  statute  cited. 

IX.  The   decree  directed  the  foreclosure    of   the' 
mortgage  as  to  the  personal  property  owned  by  the  firm 

of  B.  T.  Frederick  &  Co.,  on  the  fifteenth 
••  ffnlliotSJi:      day  of   February,   1888.    The   appellants 
****"*'  complain  that  there  was  no  reason  for  fixing 

that  date,  and  that  the  decree  was  not  sufficiently 
specific  as  to  the  property  included  within  its  provis- 
ions. The  date  named  seems  to  have  been  selected  for 
the  reason  that  the  negotiations  between  Frederick  and 
Shorthill  seem  to  have  been  commenced  at  about  that 
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time.  But  whether  it  is  the  exact  date  of  the  purchase 
of  Shorthill  is  immaterial.  If  the  decree  applies  to 
property  which  he  did  not  purchase,  or  if  he  purchased 
property  which  the  decree  does  not  affect,  he  is  not 
injured.  The  decree  described  the  property  substan- 
tially in  the  terms  of  the  mortgage,  and  is  sufficient. 

X.  We  have  considered  the  controlling  questions 
in  the  case.  While  our  finding  as  to  what  passed  by 
the  sale  from  Frederick  to  Shorthill  is  not  the  same  as 
that  of  the  district  court,  yet  in  finding  that  the  lien  of  the 
plaintiff  is  paramount  to  the  interest  acquired  of  Short- 
hill in  the  mortgaged  property  we  reach  the  same 
result. 

The  decree  of  the  district  court  is  affirmed. 


I        A.   n.    Beck  et  al.^  Administrators,    Appellants,    v. 
- — -  FiRMENiCH  Manufacturing  Company, 

82    286  ' 

130  267  Appellee. 

Personal  Injury:  contributory  neouoence:  practice.  A  work- 
man who  was  employed  in  a  room  of  a  glucose  factory  where 
there  were  in  ox)eration  yarious  belts,  pulleys,  a  revolving  shaft 
and  other  machinery,  after  three  months*  service,  during  which 
time  he  had  had  an  opportunity  to  become  acquainted  with  the 
operation  of  the  machinery,  and  to  observe  its  dangerous  character, 
being  required  to  move  a  box,  with  the  aid  of  another  employe, 
took  up  one  end  of  the  box  and  walked  backwards  towards  tiie 
shaft,  and  in  so  doing  his  body  was  caught  by  the  shaft,  and  he  was 
killed.  Hdd,  tha^  whether  the  defendant  was  negligent  or  not  in 
failing  to  box  the  revolving  shaft,  the  deceased  was  guilty  of  con* 
tributory  negligence,  and  the  administrator  of  his  estate  was  not 
entitled  to  recover  damages  for  his  deatL 

Appeal  from  Marshall  District  Court— Hon,  S.  M. 

»  Weaver,  Judge. 

Monday,  Februaby  9,  1891. 

Action  to  recover  for  the  negligence  of  defendant  in 
causing  the  death  of  the  plaintiff's  intestate  while  in  th^ 
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employment  of  the  defendant  in  a  glaoose  factory. 
After  the  introdaction  of  the  evidence  the  district  court 
directed  a  verdict  for  the  defendant  on  the  ground  that 
the  undisputed  evidence  failed  to  support  the  plaintiffs' 
cause  of  action,  and  entered  a  judgment  accordingly. 
The  plaintiffs  appeal. — Affirmed. 

Brown  <fe  Miller ^  for  appellants. 

J.  L,  Carney^  for  appellee. 

Beck,  C.  J. — The  undisputed  evidence  in  the  case 
shows  that  the  plaintiffs'  intestate  was  employed  as  a 
workman  in  a  glucose  factory  operated  by  the  defend- 
ant He  had  been  so  employed  for  three  months  or 
more,  and  all  the  time  worked  in  a  room  where  there 
were  eighteen  "shaker-boxes,"  used  in  separating  the 
starch  from  the  com  from  which  the  glucose  is  extracted. 
The  boxes  were  three  feet,  four  inches  broad,  and  ten  feet, 
eight  inches  long.  In  the  same  room  there  were  belts, 
pulleys,  a  revolving  shaft,  tanks,  pillars  and  other  things 
occupying  much  space.  The  intestate  well  knew,  or 
had  an  opportunity  to  learn,  the  uses  of  the  machinery 
in  the  room.  He  knew  the  movements  of  the  belts 
and  pulleys,  and  that  the  shaft  revolved  with  consider- 
able velocity.  These  things  were  all  plainly  before  the 
eyes  of  all  working  in  the  room,  and  the  intestate  could 
not  have  failed  to  observe  them  during  his  three  months 
of  service  in  the  room.  Common  intelligence,  which 
enabled  him  to  perform  the  work  required  of  him  in  the 
room,  revealed  to  him  that  the  revolving  shaft  was  in 
no  way  dangerous  except  to  one  who  came  in  contact 
with  it.  In  this  respect  it  was  not  unlike  all  moving 
machinery.  The  shafts,  cranks,  pistons,  wheels,  etc., 
of  a  steam-engine  are  alone  dangerous  to  employes 
and  others  about  them  whose  bodies  come  in  contact 
with  them.  It  would  be  negligence  for  an  employe  to 
expose  his  body  to  their  power.  The  intestate  was 
required  to  move  a  "shaker-box,"  with  the  assistance 
of  a  fellow-employe,  away  for  repairs,  or  for  some  other 
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purpose.  The  intestate  took  the  end  of  the  box  nearer 
the  revolving  shafts  and  walked  backward,  with  the 
intent  of  moving  it  under  the  shaft.  His  body  came  in 
contact  with  the  shaft,  which  caught  his  clothing,  and 
he  was  almost  instantly  killed.  His  death  clearly 
resulted  from  his  own  negligence.  He  surely  did  not 
exercise  the  care  which  the  instincts  of  nature  demanded 
for  his  safety.  His  negligence  was  not  different  from 
the  reckless  disregard  of  personal  safety  which  would 
be  indicated  by  one  while  in  an  engine-room  walking 
against  a  fly-wheel,  shaft  or  crank  of  the  engine. 

It  may  be  that  the  defendant  was  negligent  in  fail- 
ing to  box  the  revolving  shafts  or  in  some  other  matter, 
but  certain  it  is  that  the  intestate  did  contribute  to  his 
death  by  his  own  negligence.  Under  the  familiar  rule 
prevailing  in  this  court  he  cannot  recover,  and  it  was 
the  duty  of  the  court  below,  upon  his  negligence  being 
established  by  undisputed  evidence,  to  direct  a  verdict 
for  the  defendant.  The  familiar  doctrines  upon  which 
these  conclusions  are  based  do  not  demand  in  their  sup- 
port the  citation  of  authorities. 

Other  questions  in  the  case  argued  by  counsel  need 
not  be  discussed.    Affibmed. 


1. 


2. 


Heueb   &    Bbooksohmidt,     Appellees,   v.    Louis 

Cabmiohael,  Appellant. 

Corporations :  organization  :  defectivb  abttcles  :  liability  or 
-  STOCKHOLDEBS.  Where  the  articles  of  incorporation  for  a  corpora- 
tion organized  for  pecuniary  profit  do  not  fix  the  highest  amount 
of  indebtedness  to  which  the  corporation  may  be  subjected,  there 
is  such  a  failure  to  substantially  comply  with  the  requirements  of 
the  statute  as  will  render  the  individual  property  of  the  stock- 
holders in  such  company,  under  section  1068  of  the  Code,  liable 
for  the  corporate  debts. 

:  :  NOTICE :  publication.    While  the  notice  of  incor- 

*  poration  required  to  be  published  by  section  1062  of  the  Code 
may  be  complied  with  by  the  publication  of  the  articles  of  incorpo- 
ration themselves,  when  in  proper  form,  yet  if  the  articles  pub- 
lished are  defective  in  any  material  point  such  notice  will,  likewise, 
be  defective. 
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3.    ^:   DEPEcnvB  artiglbs:  creditors:  estoppel,    a  creditor 

of  a  corporation  not  duly  organized  will  not  be  estopped  from 
asserting  his  claim  against  the  property  of  the  individual  stock- 
holders of  such  company,  as  provided  by  section  1068  of  the  Code, 
because  of  having  maintained  an  action  on  such  claim  against  the 
company. 

Appeal   from    Tama  District    Court.— 'Ro^.    G.  M. 

Gilchrist,  Judge. 

Monday,  February  9,  1891. 

Action  under  section  1068  of  the  Code,  to  charge 
the  defendant  with  a  judgment  due  to  the  plaintiffs 
from  the  Tama  Furniture  Company,  upon  the  ground 
that  the  defendant,  with  others,  organized  said  company 
as  a  corporation ;  that  in  doing  so  they  failed  to  com- 
ply substantially  with  the  requirements  of  the  Code  in 
relation  to  organization  and  publicity  in  certain  respects 
stated ;  that  the  company  has  no  property ;  and  that 
the  defendant  is  still  a  member  and  stockholder  thereof. 
The  defendant  denies  that  the  corporation  was  not 
organized  in  substantial  compliance  with  law,  and 
alleges  that  the  plaintiffs,  having  dealt  with  said  com- 
pany as  a  corporation,  and  brought  suit  and  recovered 
judgment  against  it  as  such,  they  are  estopped  from 
now  asserting  that  it  was  not  legally  organized.  The 
case  was  submitted  to  the  court,  and  judgment  ren- 
dered for  plaintiffs.    Defendant  appeals. — Affirmed. 

Struble  <fe  Stiger,  for  appellant. 

W.  H,  Stivers^  for  appellees. 

Given,  J. — I.  The  appellees  contend  that  the 
assignment  does  not  sufficiently  specify  the  very  errors 
objected  to.  In  our  view  of  the  pleadings  the  assign- 
ment  is  sufficiently  specific.  Though  the  petition  is  in 
two  counts,  the  sole  relief  asked  is  to  charge  the  defend- 
ant with  the  judgment  against  the  corporation. 

Vol.  8^—19 
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II.  Section  1068  of  the  Code,  under  which  it  is 
sought  to  charge  this  defendant,  contains  this  provis- 
1.  Corpora-         ^^^  *     " -^  failure  to  comply  Substantially 

Mtum:*''^^*"^'  with  the  foregoing  requisitions  in  relation 
ciw?Habiiit?'of  *^  organization  and  publicity  renders  the 
stockholder^,  individual  property  of  the  stockholders 
liable  for  the  corporate  debts.''  Section  1061  provides 
that  "  such  articles  of  incorporation  must  fix  the  highest 
amount  of  indebtedness  or  liability  to  which  the  corpo- 
ration is  at  any  time  to  be  subjected."  The  articles 
under  notice  do  not  fix  any  amount.  In  determining 
whether  this  is  a  substantial  failure,  we  must  ascertain 
the  purpose  of  this  requirement.  Those  dealing  with 
such  corporations  may  know,  in  a  general  way,  at 
least,  the  extent  of  their  assets,  but  cannot  know  the 
extent  of  their  liabilities.  If  a  limit  is  fixed  in  the 
articles,  then  the  creditors  may  not  only  know  the  extent 
of  the  assets,  but  also  the  extent  of  the  liabilities  that 
may  be  lawfully  contracted,  and  decide  therefrom  the 
amount  to  which  they  will  give  credit.  It  is  the  law 
that  a  creditor  may  recover,  even  though  his  debt  is  in 
excess  of  the  limit  fixed;  not,  however,  because  the 
fixing  of  a  limit  is  immaterial,  but  because  the  corpora- 
tion, having  received  value,  is  estopped  from  pleading 
its  own  failure  to  comply  with  the  law.  Langan  t). 
Constrv^tion  Co.j  49  Iowa,  317;  Humphrey  m.  Ass^n^ 
60  Iowa,  607;  Oarrett  v.  Plow  Co.^  70  Iowa,  697;  War- 
field  V.  Canning  Co.j  72  Iowa,  666. 

If  the  creditor  may  recover  when  the  debt  exceeds 
the  limit  fixed,  surely  he  may,  for  the  same  reasons, 
recover  when  there  has  been  a  failure  to  fix  any  limit. 
The  materiality  of  this  requirement  is  emphasized  by 
the  fact  that  "the  highest  amount  of  indebtedness  to 
which  the  corporation  is  at  any  time  to  subject  itself 
must  be  contained  in  the  notice  required  to  be  published. 
We  are  of  the  opinion  that  this  omission  was  a  failure  to 
comply  substantially  with  the  requirements  of  section 
1061. 

III.  Section  1062  requires  that  notice  containing 
certain  statements  must  be  published  "for  four  weeks 
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^' ii^T'-c^Tpubu-    ^^  succession  in  some  newspaper.'^    The 
cation.  only  publication  made  was  of  the  articles  of 

incorporation.  As  these  are  i-equired  to  contain  all  the 
matters  to  be  stated  in  the  notice,  the  publication  thereof 
instead  of  a  notice,  would  be  a  substantial  compliance 
with  the  law,  if  the  articles  contained  all  the  required 
statements.  We  have  seen  that  these  articles  did  not  Hx 
the  highest  amount  of  indebtedness ;  consequently,  their 
publication  did  not  give  notice  of  the  limit,  as  required 
by  section  1062. 

IV.     The  appellees  sold  goods  and  gave  credit  to 
the  Tama  Furniture  Company  as  a  corporation.     They 
8.  — :  defect-       brought  suit  against  it  for  the  goods  sold, 
SSuinlrof  •      alleging  that  it   was   a  corporation,   and 
entoppei.  obtained  judgment  and  execution  against  it 

as  such.    The  appellant  contends  that,  because  of  these 
facts,  the  appellees  are  estopped  from  now  asserting 
that  the  company  was  not  a  duly-organized  corpora- 
tion.   To  so  hold  would  be  to  deny  to  all  creditors  of 
corporations  a  right  to  charge  the  individual  property 
of   stockholders    under  section   1068.      To  charge  the 
stockholder  there  must  be  a  coi^pomte  debt  with  which 
to  charge  him.     There  can  be  no  corporate  debt  unless 
the  creditor  has  dealt  with  and  given  credit  to  the  cor- 
poration Bs  such.    The  basis  of  his  action  against  the 
stockholder  is  that  he  has  dealt  with  and  given  credit 
to  the  stockholders'  company  as  a  corporation.    If  to 
have  done  this  estops  the  creditor   from  asserfcino^  a 
substantial    failure,   in    "organization  and  publicity" 
then  the  section  affords  no  remedy  to  anyone.     It  is  not 
a  question  whether  the  company  has  a  legal  existence 
as  a  corporation,  but  whether  there  has  been  such  fail- 
ure  to  comply  with  the  requirements  of  the  statx  te  as 
makes  the  individual  property  of  stockholders  liable  for 
corporate  debts.    That  appellees  continue  to  treat  the 
company  as  a  corporation  in  their  action  against  it 
affords    no    additional    reason    why    they    should  be 
•estopped.    They  might  rightfully  treat  the  compaixy  as 
being   what  it   assumed  to  be,-?-a  corporation.  -andL 
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f  failing  to  make  their  debt  in  that  way,  invoke  the  aid  of 


section  1068.  The  doctrine  of  estoppel  has  no  applica- 
tion. The  cases  of  Pochelu  t>.  Kemper^  14  La.  Ann.  308 ; 
Yard  v.  Ins.  Co.,  ION.  J.  Eq.  480,  and JSstey  Mfg.  Co.  v. 
JRunnellSy  {>5  Mich.  130,  cited  by  the  appellant,  as  silp- 
porting  the  claimed  estoppel,  are  not  in  point,  for  the 
reason  that  in  neither  was  there  a  statute  like  onrs  to 
control.  The  plaintiflEs'  action  against  the  corporation 
was  not  an  election  of  remedies.  It  was  their  right, 
after  judgment  against  the  corporation,  to  pursue  this 
remedy  against  the  alleged  stockholders. 

Our  conclusion  is  that  the  judgment  of  the  district 
court  should  be  affirmed. 


A.  B.  WiLLBTT,  Appellant,  v.  S.  Young  ^  oZ., 

•  Appellees. 

1.  Written  Orders :  signatube  of  officiai^  :  personal  uabujtt. 
A  written  order  addressed  by  the  trustees  of  a  township  to  the 
township  clerk  for  the  payment  of  money  to  a  person  named 
therein,  and  signed  by  the  individual  names  of  the  trustees,  fol* 
lowed  by  the  word  trustees,  does  not  impose  upon  the  trustees  any 
personal  liability  if  such  order  is  not  paid  upon  presentation  to  the 
clerk. 

2.  Municipal  OflOloers:  ttltba  vibes:  personal  llilBujty.  The 
fact  that  the  township  trustees  knew  such  order  was  invalid  when 
given,  because  they  had  exceeded  their  authority  as  trustees  in 
making  the  purchase  which  it  represented,  would  not  render  them 
pcrsoiiaUy  liable  either  upon  the  order,  or  for  damages.    *" 

Appeal  from  Story  District  Court. — Hon.  S.  Al. 

Weaver,  Judge. 

Monday,  February  9,  1891. 

AonoN  upon  an  order  executed  by  the  defendants, 
who  were  trustees  of  Milf ord  township,  in  Story  county, 
and  directed  to  the  clerk  of  said  township  for  payment 


r 
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out  of  the  general  township  fund.  A  demurrer  to  the 
petition  was  sustained,  and  a  judgment  rendered  for  the 
defendants  for  costs.    The  plaintiff  appeals. — Affirmed. 

J.  TT.  Willett^  for  appellant. 

Funson  &  Oifford  and  F,  D.  TJiompson^  for 
appellees. 

RoTHROCK,  J. — I.  The  order  upon  which  the  suit 
was  brought  was  in  these  words : 

"  Office  of  the  Board  of  Trustees  of  the 
Township  of  Milford,  June  30,  1877. 
"  State  of  Iowa,  Story  County. 

"  To  the  Clerk  of  said  TbwnsMp : 

"  Pay  to  the  Waucrhope  Grader  Company,  or  bearer, 
three  hundred  and  seventy-five  dollars,  out  of  the  gen- 
eral township  fund,  at  the  office  of  the  county  treasurer. 
Payable  on  or  before  April  1,  1879,  with  interest  at  ten 
per  cent,  per  annum.    $375. 

•"  S.  Young  [  Trustees'  Order]. 
''P.  T.  MoLain, 
*' J.  T.  Carpenter, 
'^Trustees.'* 
The  petition  is  in  two  counts.    In  the  first  count 
it  is  averred  that  the  defendants  bound  themselves  to 
1.  waiTTEH         pay  the  order  if  the  clerk  of  the  township 
tare  cif  offlofaUf:  should  fail  to  pay  the  same,  and  that  when 
bttity.  the  instrument  became  due  it  was  presented 

to  said  clerk  for  payment,  and  payment  waa  refused. 
It  is  not  claimed  that  the  order  is  a  negotiable  instru- 
ment. If  the  plaintiff  intended  to  make  such  a  claim 
he  woxQd  have  averred  not  only  a  demand  and  refusal 
to  pay,  but  a  notice  of  the  demand  and  refusal  to  the 
defendants.  The  cause  is  argued  upon  the  theory  that, 
upon  the  face  of  the  instrument,  the  defendants  under- 
took to  and  did  bind  themselves  personally  to  make 
payment  if  the  clerk  did  not  pay.  The  instrument  will 
bear  no  such  construction.  By  its  terms  it  plainly 
imports  that  the  defendants  made  the  order  as  trustees 
of  the  township,  and  attempted  to  bind  the  township 
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thereby.  Counsel  for  the  appellant  cite  the  cases  of 
Wing  X.  OUcJc^  56  Iowa,  473 ;  Mevolving'Scraper  Co.  -o. 
Tattle,  61  Iowa,  423,  aiid  Heffner  v.  BrowneU,  70  Iow% 
691,  as  authority  for  holding  that  the  order  in  suit  is  the 
personal  obligation  of  the  defendants.  We  think  the 
cited  cases  were  founded  upon  instruments  of  an  entirely 
different  character.  They  were  instruments  which 
appeared  to  be  the  personal  undertaking  of  the  parties 
signing  them,  and  the  only  ground  upon  which  it  was 
claimed  they  were  not  personally  liable  was  that  after 
the  individual  name  of  each  signer  there  was  some  such 
word  as  "trustee,"  "president"  or  the  like.  In  the 
case  at  bar  it  is  manifest  from  the  whole  instrument  that 
there  was  no  intention  to  assume  a  personal  liability, 

II.    It  is  averred  in  the  second  count  of  the  petition 

that  the  written  order  was  given  in  part  payment  for  a 

8.  Municipal        Wauchope  road  grader  which  was  delivered 

?SS*rpe«™ai  by  the  plaintiff's  assignor  to  the  township 

liability.  ^^^  ^Q  ^^^  dei^endants ;  that  the  defendants 

had  no  power  or  authority  to  purchase  said  grader  on 
credit ;  and  that  they  had  not  set  apart  a  portion  of 
the  road  tax  for  the  purchase  of  tools  and  machinery ; 
and  that  said  written  instrument,  so  far  as  it  purported 
to  bind  said  township,  was  invalid ;  and  that,  when  the 
defendants  executed  the  same,  they  knew  that  they  had 
no  authority  to  buy  said  grader. 

This  count  of  the  petition  does  not  set  up  a  good 
cause  of  action  against  the  defendants  upon  the  order. 
If  they  are  liable  at  all,  it  must  be  for  deceiving  the 
Wauchope  Company  by  a  wilful  violation  of  the  obli- 
gation resting  upon  them  as  trustees.  They  would  not 
be  liable  upon  the  order,  because  that  instrument  does 
not  purport  to  create  any  liability  against  them.  If 
liable  for  a  wrong  by  which  the  plaintiff  or  his  assignor 
suffered  damages,  the  action  has  long  since  been  barred 
by  the  statute  of  limitations,  and,  even  if  it  had  been 
commenced  in  proper  time,  the  plaintiff '  s  assignor  must 
be  held  to  have  known  that  the  defendants  had  no  power 
to  make  the  contract,  and  bind  the  road  fund  for  its  pay- 
ment.   His  fraud  and  wrong  would  equal  that  of  the 
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defendants,  in  that  both  of  the  parties  to  the  scheme 
would  be  held  to  be  conspirators  seeking  to  impose  an 
illegal  burden  upon  the  taxpayers  of  the  township,  and 
the  law  would  probably  leave  them  precisely  where  they 
placed  themselves.  These  principles  are  but  the  state- 
ments of  elementary  propositions  which  no  one  will 
gainsay.  We  have  not  set  out  the  grounds  of  demurrer. 
It  is  suflBcient  to  say  that  they  properly  raise  the  ques- 
tions which  we  have  discussed. 

The  judgment  of  the  district  court  is  affirmed. 


Maggie  Hassler  Cushman,    Appellant,  v.   Charles 

Hassler,  Appellee. 

Parent  and  Child :  Drv^ORCB :  LiABtUTY  of  parent  fob  necessaries. 
The  parents  of  a  minor  child,  being  divorced,  entered  in  an  agree- 
ment whereby  the  father  was  given  the  custody  of  the  child.  Sub- 
sequently the  child,  without  cause  and  without  consent,  left  his 
father,  and  went  to  live  with  his  mother.  Thereupon  the  mother 
notified  the  father  that  the  child  was  with  her,  and  that  he  would 
be  charged  for  his  board  from  a  date  named,  to  which  the  father 
responded,  refusing  to  be  responsible  therefor.  Hdd,  that  the 
refusal  of  the  father  to  pay  rebutted  any  presumption  of  a  promise 
to  pay  for  necessaries,  and  tliat  the  mother  was  not  entitled  to 
''  recover  for  board  and  clothing  furnished. 

Appeal  from  Buchanan  District  Court — ^Hon,  C.  P* 

Couch,  Judge. 

Monday,  February  9, 1891. 

Action  to  recover  one  hundred  and  twenty-three 
dollars  for  boarding,  schooling  and  clothing  furnished 
to  the  minor  son  of  the  plaintiff  and  defendant.  The 
answer  averred  that  the  expense  was  incurred  by  the 
plaintiif  voluntarily,  and  without  request  or  agreement ' 
on  the  part  of  the  defendant  to  pay  therefor.  The  case  i 
was  submitted  to  the  court,  and  a  judgment  waa  ren- 
dered in  favor  of  the  defendant,  from  which  the  plaintiflP 
appeals.  The  errors  assigned  involve  a  considerau<.»JJL  of 
the  merits  of  the  cvjsq.— Affirmed. 
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W.  S.  Bicksler  and  Woodward  <6  CooJc^  for  appel- 
lant. 

Ilasner  &  McKee^  for  appellee. 

Given,  J. — I.  The  plaintiff  and  defendant  were 
divorced  July  7,  1886,  and  by  the  decree  the  plaintiff 
was  given  **the  care  and  custody  of  the  child,  John 
Hassler."  November  23,  1886,  these  parties  entered 
into  a  written  agreement,  wherein  it  is  recited  that  the 
plaintiff,  "now  being  fully  satisfied  that  said  Charles 
Hassler  is  in  every  way  a  proper  and  suitable  person  to 
have  the  care  and  custody  of  said  John  Hassler,  and  in 
every  way  able  to  better  and  more  suitably  support  and 
care  for  him  and  his  wants  than  I  am,  or  will  be,  I 
now  relinquish  from  now  henceforth  all  right  to  tiie 
care,  custody  and  control  of  said  John  Hassler  to  said 
Charles  Hassler,  and  waive  and  forever  surrender  to 
said  Charles  Hassler  my  right  to  the  care,  custody  and 
control  of  said  John  Hassler,  and  consent  that  said 
Charles  Hassler  may  and  do  now  henceforth  take  and  have 
the  sole  charge,  care,  control  and  custody  of  said  John 
Hassler,  subject  only  that  I  may  visit  him  when  sick  at 
any  place."  Pursuant  to  this  agreement  the  defendant 
took  the  boy  to  his  home,  and  cared  and  provided  for 
him  until  about  August  15, 1888,  when  he  left  without  the 
knowledge  or  consent  of  the  defendant,  and  returned  to 
the  plaintiff.  Soon  after  the  plaintiff  addressed  a  letter 
to  defendant,  which  he  received,  notifying  him  that  the 
boy  was  with  her,  "  that  his  board  would  commence  the 
first  of  September,  and  that  I  was  not  able  to  keep  him." 
The  defendant  answered  by  letter  properly  addressed, 
stamped  and  placed  in  the  mail,  in  which  he  told  her 
*'  that  he  had  run  away  from  the  house  without  any 
cause.  He  had  always  been  used  well,  and  he  had  run 
away,  and  he  would  not  pay  his  board,  for  the  simple 
reason  he  was  keeping  house,  and  he  had  no  reason  to 
]  ave  home."  The  plaintiff  does  not  deny  the  receipt 
of  this  letter,  and  we  may  presume,  from  the  fact  of  its 
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being  properly  addressed  to  her,  stamped  and  placed 
in  the  mail,  that  it  was  received  by  her. 

There  is  some  conflict  in  the  evidence  as  to  the 
manner  in  which  the  boy  was  treated  and  cared  for  by 
his  father,  bnt  the  decided  preponderance  is  in  favor  of 
the  conclusion  that  the  boy  was  well  treated,  and  had 
no  sufficient  reason  for  leaving  home.  There  is  no  ques- 
tion made  but  that  the  plaintiff  furnished  the  boarding, 
schooling  and  clothing  to  the  amount  and  of  the  value 
charged.  The  question  is  whether,  under  the  facts,  the 
defendant  is  liable  therefor. 

In  Porter  v,  Powell^  79  Iowa,  151,  we  held  that  "it 
is  the  legal,  as  well  as  moral,  duty  of  parents  to  furnish 
necessary  support  to  their  children  during  minority; 
that  a  parent  cannot  be  charged  for  necessaries  fur- 
nished by  a  stranger  for  his  minor  child,  except  upon 
an  express  or  implied  promise  to  pay  for  the  same; 
and  that  such  promise  may  be  inferred  on  the  grounds 
of  the  legal  duty  imposed."  While  it  may  be  true,  as 
contended,  that  by  the  decree  of  divorce  these  parties 
became  as  strangers  to  each  other,  the  decree  did  not 
change  their  obligations  to  their  child,  except  as  to  the 
custody.  So  long  as  the  duty  to  support  rested  upon 
both,  neither  could  maintain  a  claim  against  the  other 
therefor ;  but  when,  by  decree  or  contract,  it  was  made 
the  special  duty  of  one,  the  other  may  recover  for  sup- 
port furnished  under  an  express  or  implied  promise  of 
the  other  to  pay  therefor.  By  their  written  agreement, 
the  plaintiff  was,  as  between  them,  released  from  the 
duty  to  furnish  support,  and  that  was  made  the  exclu- 
sive duty  of  the  defendant.  While  as  to  the  boy  and 
the  public  the  plaintiff  still  owed  the  duty,  as  to  the 
defendant  she  did  not ;  as  between  them  she  stood  as  a- 
stranger  in  respect  of  that  duty. 

There  is  no  pretense  of  any  expre^gs  promise  on  the 
part  of  the  defendant  to  pay  for  the  support,  and  the 
sole  question  is  whether,  under  the  law  and  facts,  a 
promise  should  be  implied.  We  have  seen  that  by  the 
contract  as  between  these  parties  it  became  the  legal 
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duty  of  the  defendant  exclusively  to  support  the  boy^ 
and  that  a  promise  to  pay  a  stranger  for  necessaries 
furnished  may  be  inferred  on  the  ground  of  that  duty. 
The  letter  of  the  defendant  to  the  plaintifif  clearly 
rebuts  any  presumption  of  a  promise  to  pay  that  might 
otherwise  arise.  By  that  letter  the  plaintifif  is  dis- 
tinctly informed  that  the  defendant  would  not  pay  for 
the  board. 

In  view  of  the  written  agreement  whereby  the 
plaintiff,  as  between  her  and  the  defendant,  became  a 
stranger  to  the  duty  of  support,  the  case  is  not  unlike 
one  where  without  cause  a  child  has  gone  into  the 
family  of  a  stranger  and  received  support.  Whether, 
in  such  case,  a  promise  might  be  implied  to  pay  for 
necessaries  furnished  to  meet  tho  immediate  wants  of 
the  child,  we  need  not  determine,  but  clearly  no  promise 
would  be  implied  for  continued  support,  and  especially 
after  notice  that  such  support  would  not  be  paid  for. 

We  are  of  the  opinion  that  the  defendant  can  only 
be  held  liable  upon  an  express  or  implied  promise  to 
pay  for  the  support,  and  that  the  facts  of  the  case  show 
beyond  question  that  there  was  no  such  promise.  As 
relating  somewhat  to  these  questions,  we  refer  to 
Everett  v,  Sherfey^  1  Iowa,  357;  Hunt  v.  Hunt^  4  G. 
Greene,  216;  Dawson  v.  Dawson^  12  Iowa,  612^ 
Johnson  v.  Barnes ^  69  Iowa,  641.  ^ 

The  judgment  of  the  district  court  is  affibmed. 


^  .^  Fbederiok  Frost,  Appellant,   v.   Albert  E.  Clark,, 

iu   ^  Appellant ;  Isaac  Everett,  Executor,  et  al.y 

dmSo  Appellees* 

1.  Mechanic's  Lien :  foreclosure  :  triai<.  An  action  for  the  fore- 
closure of  a  mechanic's  hen  against  a  former  owner  of  tho 
improved  premises,  by  whom  the  indebtedness  had  been  con- 
tracted, and  his  grantees,  is  properly  brought  in  equity,  and  such 
former  owner  is  not  entitled  to  have  a  transfer  of  the  cause  as  to- 
him  to  the  law  calendar. 
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2.  Account :  settlement  :  Evn>BNCE.  Where  in  an  action  upon  a 
duebill,  given  by  a  de]i>tor  to  his  creditor  for  the  amount  of  an 
account  against  him,  the  evidence  was  conflicting  as  to  whether 
the  duebill  was  intended  as  a  settlement  of  the  account  or  was 
given  for  the  accommodation  of  the  creditor,  heldf  that  the  court 
was  warranted  in  giving  judgment  for  the  amount  of  the  bilL 

8.  Mechanics'  Lien :  sale  of  prehibes:  pbiobity  of  interests.  The 
plaintiff  *s  statement  for  a  lien  was  not  filed  until  after  the  expira- 
tion of  ninety  days  after  the  completion  of  the  work,  and  before 
the  fihng  the  owner  made  a  contract  for  the  sale  of  the  improved 
premises  with  one  having  no  notice  of  the  plaintiff 's  claim.  No 
consideration  was  paid  by  the  grantee  under  said  contract,  how- 
ever, until  after  the  plaintiff  *8  statement  for  a  lien  had  been  filed, 
and  her  ability  to  perform  depended  upon  her  receipt  of  certain 
moneys  from  her  father*s  estate,  which  was  in  fact  subsequently 
received,  and  the  contract  duly  performed.  Heldf  that  the  con- 
tract operated  as  a  sale  of  the  property  as  of  the  date  thereof,  and 
that  the  interest  of  the  grantee  thereunder  was  8ux)erior  to  that  of 
the  plaintiff.  ' 

Appeal  from    Webster  District    Court. — Hon.   S.    M. 

Weaver,  Judge. 

Monday,  February  9,  1891. 

Action  to  recover  two  hundred  and  three  dollars 
and  sixty  cents  on  a  stated  or  settled  account  against 
the  defendant,  Albert  E.  Clark,  and  to  establish  a 
mechanic's  lien  against  all  of  the  defendants.  The  dis- 
trict court  entered  judgment  against  the  defendant 
Clark  for  the  amount  claimed,  but  denied  the  mechanic's 
lien,  and  from  its  judgment  both  the  plaintiff  and  the 
defendant  Clark  appeal. — Affirmed. 

Theo.  Hawley^  for  appellant, 

Albert  E.  ClarJc^  pro  se. 

Granger,  J. — I.  It  appears  that  the  statement  for 
the  mechanic's  lien  was  filed  July  6,  1886.     Before  that 

there  had  been  a  conveyance  of  the  prem- 

1.  MEcnAwio'8  .  T.«T.j.i.  i_'9T         -vo- 

lion:  foreoios-     iscs  ou  which  the  mechauic's  lien  is  sought 

to  be  established  from  the  defendant  Clark 
to  the  other  defendants  in  the  case,  and  before  the 
trial  the  said  Clark  moved  the  court  to  transfer  the 
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case,  as  against  Mm,  to  the  law  calendar  for  trial 
by  jury,  because  at  the  commencement  of  the  suit 
he  had  no  interest  whatever  in  the  real  estate,  and 
the  only  issue  as  to  him  was  one  of  fact.  The  court 
refused  the  motion,  and  rightly  so.  The  case  was 
properly  commenced  as  aiji  equitable  proceeding.  Ciode, 
section  2510,  is :  "The  action  for  mechanic's  lien  shall 
be  prosecuted  by  equitable  proceedings,  and  therewith 
shall  no  other  cause  of  action  be  joined."  This  being 
true  the  point  is  controlled  by  our  holding  in  Ryman 
D.  Lynch^  76  Iowa,  587. 

II.  The  contention  of  the  defendant  Clark  is  that 
the  testimony  will  not  justify  a  finding  that  the  account 
.  ^  between  the  plaintiff  and  himself  had  ever 

s.  Aoooumt:  ■■      1  •       . 

wiueniont:       bceu  Stated.    The  account  had  its  inception 

in  a  transaction  by  which  the  plaintiff 
agreed  to  and  did  build  for  the  defendant  a  house  under 
a  written  contract,  after  which,  in  pursuance  of  verbal 
contracts,  a  large  amount  of  additional  work  was  done 
on  the  house  and  premises.  During  the  time  the  work 
was  in  progress  the  plaintiff  presented  to  Clark  bills  or 
statements  of  his  accounts  in  writing,  which  were 
entered  in  the  books  of  Clark,  and  filed  in  his  ofice.  It 
is  undisputed  that,  after  the  work  was  completed,  the 
plaintiff  was  at  the  of&ce  of  Clark  urging  a  settlement. 
There  is  dispute  as  to  what  was  done,  the  plaintiff  say- 
ing that  there  was  a  settlement  and  a  balance  of  two 
hundred  and  three  dollars  and  sixty  cents  agreed  upon, 
and  Clark  that  there  was  no  settlement.  It  is  true  thal^ 
in  pursuance  of  what  took  place  in  the  office  of  Clark, 
he  made  out  and  sent  to  the  plaintiff  by  mail  the  follow- 
ing: 

"  Fort  Dodge,  Iowa,  January  27,  1886. 
"Due  Frederick  Frost,  Esq.,  to  balance  of  account, 
two  hundred  and  three  dollars  and  sixty  cents." 

Clark's  explanation  of  the  paper  is,  in  substance, 
that  the  plaintiff  came  to  his  oflice  for  a  settlement,  and 
wanted  money ;  that  he  told  him  that  he  had  not  time  then 
to  settle ;  that  he  had  not  looked  over  the  bills  returned 
to  him,  and  did  not  know  whether  or  not  they  were 
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correct ;  that  he  said  to  the  plaintiff  that  he  would  give 
him  a  duebill,  and  they  would  settle  afterwards,  and, 
if  anything  was  wrong  on  either  side,  they  would  make 
it  right;  that  the  plaintiff  wanted  money,  and  he  was 
willing  to  help  him.  With  the  testimony  of  the  parties 
in  conflict  as  to  the  settlement,  the  duebill  given  by 
Clark  leaves  little  room  for  doubt  as  to  our  duty.  The 
plaintiff's  testimony,  viewed  in  the  light  of  the  giving 
of  the  duebill,  is  reasonable  and  in  accord  with  ordi- 
nary business  conduct.  The  facts  as  claimed  by  Clark 
are  exceptional,  in  the  light  of  ordinary  business  con- 
duct, and  we  are  unable  to  discover  a  reason  why  the 
duebill  should  have  been  given,  except  for  what  is 
stated  therein, — o,  "balance  of  account. '*  The  facts 
that  the  plaintiff  had  from  time  to  time  rendered  to 
Clark  statement's  of  the  account ;  that  they  had  been  in 
the  hands  of  Clark  a  sufficient  time  for  examination ; 
that  the  plaintiff  was  demanding  a  settlement ;  and  that 
tixereafter  Clark  made  the  duebill  for  a  balance  of  the 
account,  which  was  accepted  by  the  plaintiff,  seem 
almost  conclusive  of  the  question.  The  only  reason 
inferable  from  the  testimony  of  Clark  for  making  the 
duebill  before  a  settlement  is  that  the  plaintiff  wanted 
money,  and  he  was  willing  to  help  him.  Mr.  Clark,  in 
his  testimony,  says:  "At  Mr.  Frost's  request,  and  as 
he  stated  it,  and  as  I  understood,  it  was  a  personal 
accommodation  to  him  to  assist  him  in  raising  money, 
and  that  we  should  make  our  settlement  thereafter." 
The  statement  indicates  strongly  that  the  plaintiff  was 
unable,  by  his  own  credit,  to  raise  the  money  he  needed, 
and  the  aid  intended  for  him  is  a  duebill  of  no  nego- 
tiable value,  for  Mr.  Clark  says  he  "wrote  it  for  the 
express  purpose  that  it  should  not  be  negotiable,  and, 
if  transferred,,  he  [Frost]  should  be  responsible."  It 
thus  appears  clearly  that  Mr.  Clark  did  not,  in  making 
the  duebill,  intend  to  become  responsible  to  third 
parties ;  and  what  aid  could  ba  intended  by  the  making 
of  such  a  pax)er  in  raising  money  is  not  easily  under- 
stood, and  we  are  not  favored  in  the  testimony  with  an 
explanation.      We    think    the    district    court  on  this 
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branch   of   the   case   rightly   found   in  favor   of  the 
plaintiff. 

III.    The  statement  for  the   mechanic's  lien  was 

filed  July  6,  1886,  and  is  sought  to  be  established  on 

8.  MicHAific'i       1^*^  1  ^^^  ^5  ^^  block  16,  East  Port  Dodge, 

p??mi^t:pri.     Iowa.    On  the  first  day  of  July,  1886,  the 

ority  of  intoiv    following  instrument  was  executed : 

*'This  agreement,  made  July  1,  1886, 
by  and  between  A.  E.  Clark  and. Mrs.  Mary  Moore, 
both  of  Fort  Dodge,  Iowa,  witnesseth :  That  said  A.  E. 
Clark  hereby  sells  to  the  said  Mary  Moore  lots  1  and  2, 
in  block  15,  East  Fort  Dodge,  Iowa,  with  buildings 
thereon,  the  carpets  now  on  the  floors  of  the  house,  the 
china  closet  in  the  dining-room,  the  hose  and  hose  reel, 
and  window  shades  and  rollers,  for  the  sum  of  six 
thousand  dollars  which  sum  the  said  Mary  Moore 
agrees  to  pay  as  f oUows :  Firsts  she  hereby  sells  to  the 
said  A.  E.  Clark,  for  the  sum  of  twenty-five  hundred 
dollars,  all  of  block  number  1,  Reynold's  addition  to  the 
city  of  Fort  Dodge,  Iowa ;  second^  she  agrees  to  pay 
said  A.  E.  Clark,  on  or  before  August  15,  1886,  the  sum 
of  thirty-five  hundred  dollars.  The  said  Clark  shall 
deliver  possession  of  the  property  sold  on  the  fifteenth 
day  of  August,  1886.  The  title  of  all  the  property 
hereinbefore  refen'ed  to  shall  be  free  and  clear  of  all 
incumbrance.  Mary  Moore, 

**  J.  J.  Moore, 
**A.  E.  Clark." 

Isaac  Everett,  as  executor  of  the  estate  of  Nathan 
Everett,  and  Mary  Moore  are  made  defendants,  with  a 
prayer  that  their  interest  in  the  premises  may  be 
decreed  junior  to  that  of  the  plaintiff.  The  prayer  of 
the  petition  was  denied  by  the  district  court,  and  there- 
from the  plaintiff  appealed.  For  the  defendants  Everett 
and  Moore  there  is  no  appearance. 

The  theory  of  plaintiff '  s  claim  for  a  lien  is  that  the 
contract  for  sale  is  an  executory  one,  and  that  at  the 
date  of  the  agreement  no  part  of  the  price  was  paid. 
J.  J.  Moore,  now  deceased,  was  the  husband  of  Mary 
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Moore,  and  acted  for  her  in  making  the  contract  of  sale 
and  had  no  other  interest  in  the  transaction.  The  testi- 
mony is  somewhat  indefinite,  bnt  it  appears  that 
Matthew  L.  Everett,  deceased,  was  the  father  of  Mary 
Moore,  and  made  some  provisions  in  his  will  for  her, 
and  when  she  made  the  contract  in  question  she 
expected  that  the  executor  of  her  father's  estate  would 
provide  the  means  for  payment  in  pursuance  of  the 
directions  of  the  will,  and  the  executor  did  so,  and  the 
property  was  conveyed  by  Clark  to  the  executor  in 
trust  for  Mary  Moore.  The  payments  by  the  executor 
required  the  favorable  action  of  the  orphans'  court  of 
Luzerne  county,  Pennsylvania.  These  facts  are  relied 
upon  by  the  plaintiflE  as  showing  there  was  no  sale  July 
1,  1886.  It  is  said  that  if  the  executor  had  declined  to 
act,  or  if  the  orphans'  court  had  for  any  reason  refused, 
to  sanction  the  proceeding  Clark  could  not  have  com- 
pelled a  specific  performance  of  the  contract  of  sale. 
But  the  right  of  enforcement  by  specific  performance  is 
not  the  exclusive  test  of  the  fact  of  a  sale.  Suppose 
that,  on  the  fifteenth  of  August,  Clark  had  tendered 
performance  on  his  part,  and  Mrs.  Moore  had  refused, 
what,  then,  would  have  been  his  right  ?  Could  he  not 
have  recovered  from  her  the  purchase  price  of  the 
property,  including  the  specified  value  of  the  block 
she  agreed  to  convey?  The  obligations,  as  between 
Clark  and  Mrs.  Moore,  did  not  depend  upon  her  means 
or  facilities  for  the  performance  of  her  contract.  Her 
inability  to  discharge  her  obligations  will  not  be  pre- 
sumed. There  was  full  performance  by  the  parties,  and 
the  property  belongs  to  Mrs.  Moore.  The  agreement 
was  not  to  sell  at  a  future  time,  but  a  sale  at  the  date 
of  the  instrument.  The  agreement  says:  *'Said  A.  E. 
Clark  hereby  sells  to  the  said  Mary  Moore  lots  1  and 
2 ; "  and  provides  for  a  possession  at  a  future  date.  If 
possession  had  been  given  at  the  date  of  the  instrument, 
with  the  same  provisions  as  to  payment,  what  would 
have  been  the  legal  sitiintioTi  as  to  title  ?  Certainly,  as 
between  the  parties,    an   absolute    conveyance.    How 
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much  less  so  is  it  with  the  right  of  possession  reserved 
for  a  specified  period  ?  The  question  whether,  for  any 
failure  or  other  reasons,  the  sale  might  have  been 
avoided,  is  not  in  the  case.  If  there  were  otherwise 
doubts,  the  performance  of  the  contract  by  the  executor 
and  the  approval  by  the  orphans'  court  has  the  same 
effect  as  if  it  had  been  originally  executed  and  approved. 
See  Atiix  v.  Pelan,  5  Iowa,  336 ;  Dubuque  Female  Col- 
lege V.  District  Township^  13  Iowa,  555;  Sackeit  v. 
Osborn^  26  Iowa,  146.  The  facts  in  the  case  of 
Kitteridge  v.  Chapman^  36  Iowa,  348,  are  so  widely 
different  as  to  divest  it  of  all  application  to  the  case 
before  us. 

The  judgment  of  the  district  court  on  both  appeals 

is  AFFIRMED. 


82    804 

^^        Peter   L.  Schmidt,  Appellee,  v.  Iowa  Knights  of 
1^^  Pythias  Insttrance  Association, 

*^^  Appellant. 

Mutual  Benefit  Inaurance:  certificate:  chanqb  ov  benbfi- 
CIART.  Where  one  insured  in  a  mutual  benefit  association  gave 
directions  on  his  deathbed  that  his  certificate  in  such  association 
be  sent  to  a  person  named,  with  the  verbal  request  that  he  indorse 
thereon  a  surrender  of  such  certificate  and  direction  that  a  new 
certificate  issue  to  a  different  beneficiary  named,  and  pursuant 
to  such  request  the  indorsement  was  made,  and  the  certificate 
delivered  to  the  association,  but  the  new  certificate  was  not  issued, 
and  after  the  death  of  the  insured  the  amount  of  the  surrendered 
certificate  was  paid  to  the  beneficiaries  named  in  said  indorse- 
ment, hjM,  that  the  indorsement  thus  made  by  one  as  agent  for 
the  insured  was  effectual  to  change  the  beneficiaries  so  far  as  the 
insured  was  concerned,  and  the  same  having  been  ratified  by  the 
association  by  payment  to  the  new  beneficiaries  as  directed, 
the  former  beneficiary  had  no  right  of  action  upon  the  certificate 
surrendered. 

Appeal  from  MarshaU  District  Court. — ^Hon.  S.  M. 

Weaver,  Judge. 
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Monday,  February  9,  1891. 

Action  to  recover  an  amount  alleged  to  be  due  on 
a  certificate  of  insurance,  issued  by  the  defendant  on 
the  application  of  one  Charles  Schmidt.  The  defendant 
denies  liability,  pleads  payment  to  the  person  entitled 
thereto,  and,  in  a  counterclaim,  alleges  an  attempted 
change  of  beneficiary  by  Schmidt,  and  demands  equit- 
able relief.  The  cause  was  tried  as  an  action  in  equity, 
and,  judgment  being  rendered  in  favor  of  the  plaintiff, 
the  defendant  appeals. — Reversed. 

• 

Brown  &  Miller^  J.  L,  Carney  and  T.  Brovm^  for 
appellant. 

H,  W.  Holman  and  F.  Jennings^  for  appellee. 

Robinson,  J. — About  the  year  1877,  Charles 
Schmidt  deserted  his  wife,  Carrie,  leaving  with  her 
their  son,  Peter,  the  plaintiff  in  this  action,  who  was 
then  about  seven  years  of  age.  Two  years  later  a 
decree  of  divorce  was  rendered  in  favor  of  Carrie.  In 
May,  1883,  Charles  Schmidt  again  married,  and  by  his 
second  wife,  Annie,  had  a  son,  named  John.  In  June, 
1886,  Charles  Schmidt  applied  to  the  defendant  for 
membership  and  insurance  in  favor  of  his  son,  Peter,  and, 
upon  that  application,  the  certificate  in  suit  was  issued. 
Whether  that  was  before  or  after  the  birth  of  John  is 
not  shown.  On  June  25,  1888,  Schmidt  died.  A  short 
time  before  his  death  he  had  conversations  with  differ- 
ent persons  in  regard  to  changing  the  beneficiary  of  the 
certificate,  and,  as  a  result  of  these  conversations,  an 
indorsement  was  made  on  the  certificate  in  words  as 
follows : 

"  South  Sioux  City,  June  26,  '88. 

"I  do  hereby  surrender  the  within  benefit  certifi- 
cate, and  direct  that  a  new  one  be  issued  to  me,  payable 
to  Anna  Schmidt  and  John  Schmidt,  related  to  me  as 
wife  and  son.  Ciias.  Schmidt, 

"Member's  signature. 

"Witness:    Geo.  W.  Bennistt.'' 
•    Vol.  82—20 
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The  indorsement  was  made  before  Schmidt  died, 
but  not  in  his  presence,  and  the  signature  thereto  was 
affixed  by  a  man  named  Wing.  The  ceililicate,  as 
indorsed,  was  s  :it  to  the  defendant  at  Marshalltown, 
but  before  a  new  one  was  issued  the  death  of  Schmidt 
was  reported,  and  a  new  certificate  was  not  issued.  An 
assessment  on  account  of  the  death  was  made,  and  the 
available  proceeds,  amounting  to  eighteen  hundred  and 
sixty-two  dollars  and  fifty  cents,  were  paid  to  Annie 
Schmidt  for  herself,  and  as  guardian  of  her  son,  John. 

The  appellant  contends  that  Schmidt  had  no  right 
to  change  the  beneficiary  of  the  certificate ;  that  if  he 
had  that  right  he  did  not  exercise  it;  and  that  if  he 
attempted  to  exercise  it  he  failed  to  accomplish  his 
purpose.  It  is  well  settled  that  a  beneficiary  of  a  cer- 
tificate of  the  character  of  that  in  suit  has  no  vested 
right  in  it  before  the  death  of  the  member  on  whose 
account  it  was  issued,  and  that  the  member  may  change 
the  beneficiary  without  the  consent,  and  against  the 
wish,  of  the  one  first  named,  and  that  the  change  may 
be  effected  without  the  assent  of  the  association. 
Brown  v.  Or  and  Lodge^  81  Iowa,  400;  Hirschl  v.  Clarky 
81  Iowa,  200. 

The  material  question  to  be  determined  in  this  case 
is  whether  what  was  done  by  Schmidt,  and  under  his 
direction,  should  be  given  the  effect  of  a  change  of  the 
beneficiary  named  in  the  certificate.  Three  days  before 
his  death,  Schmidt  sent  for  Judge  Wilber,  who  resided 
in  Dakota  City,  Nebraska,  to  transact  business  for  him, 
Judge  Wilber  attended  as  requested,  and  drew  certain 
deeds  which  Schmidt  executed.  After  that  was  done 
he  spoke  of  the  certificate  in  siiit,  said  it  was  locked  up 
in  a  safe,  but,  if  it  could  be  procured,  he  would  like  to 
make  a  transfer  of  it.  An  attempt  to  obtain  the  certifi- 
cate at  that  time  failed.  Two  days  later,  Alex.  Fellner, 
a  soliciting  agent,  who  resided  in  Sioux  City,  and 
through  whose  influence  Schmidt  became  a  member  of 
the  defendant  association,  visited  him.  They  conversed 
in  regard  to  the  beneficiaiy  of  the  certificate.  Schmidt 
stated  that  he  wished  it  to  be  so  changed  that  his  wife, 
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Annie,  and  his  son,  John,  should  be  the  beneficiaries. 
It  was  finally  arranged  that  the  certificate  should  be  sent 
to  Sioux  City  the  next  day,  and  that  the  necessary 
indorsement  thereon  should  be  made  by  T.  J.  Wing, 
who  was  the  presiding  officer  of  the  lodge  to  which 
Schmidt  belonged.  The  certificate  was  brought  to  Sioux 
City  on  the  next  day,  and  the  indorsement  was  made  by 
Wing,  according  to  the  arrangement  made  the  previous 
day.  Wing  did  not  act  by  virtue  of  any  writing  made 
by  Schmidt,  nor  by  any  verbal  authority  given  by  him 
in  person,  but  by  directions  communicated  by  a  person 
to  whom  Schmidt  had  given  them.  But  we  are  satisfied 
that  what  Wing  did  was  done  at  the  request  and  by  the 
direction  of  Schmidt,  and,  that  being  true,  his  direction 
and  wish  should  be  given  effect,  although  not  expressed 
in  writing.  It  is  perhaps  true  that  he  had  the  phys- 
ical power  to  sign  the  indorsement  had  it  been  presented 
to  him,  or  to  have  signed  vn:itten  authority  to  Wing  to 
do  so,  but,  although  it  might  have  been  a  better  plan, 
he  was  not  bound  to  adopt  it.  He  showed  his  intent 
clearly  by  sending  the  certificate  to  Wing  with  verbal 
instructions  to  make  the  indorsement  necessary  to  effect 
the  change  of  beneficiaries  which  he  desired.  His  inten- 
tions and  the  authority  he  gave  having  been  ascertained, 
the  acts  of  his  agent  in  carrying  them  into  effect  should 
be  enforced.  The  defendant  made  no  objection  to  the 
acts  of  Schmidt,  but  ratified  them  by  paying  the  amount 
due  to  the  beneficiaries  he  had  named.  It  follows  from 
what  we  have  said  that  the  plaintiff  is  not  entitled  to 
recover  on  the  certificate  in  suit. 

The  judgment  of  the  district  court  is  bevebsed. 


Frank  Swan,  Appellee,  v.  John  C.  Mitchell  et  al.y 
Appellees ;  E.  Woolley,  Appellant. 

Mortgages  of  Baal  Property :  foreclosure  :  receiyeb.  A  pro- 
vision in  a  mortgage  on  real  property  conveying  the  "tenements, 
^hereditaments  and  appurtenances   thereunto  belonging,  and  the 
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rente,  issues,  products  and  profits,  thereof,*'  and  giving  the  mort- 
gagee, upon  the  default  of  the  mortgagor  in  the  payment  of  inter- 
est, or  of  other  covenants  mentioned,  to  take  possession  of  the 
property,  and  rent  or  cultivate  the  same,  is  not  sufficient  ground 
of  Jtself  in  a  foreclosure  proceeding  to  warrant  the  appointment 
of  a  receiver  of  the  property  during  the  period  of  redemption,  as 
against  a  lessee  in  possession  thereof  under  a  lease  covering  such 
period,  and  for  which  the  rent  has  been  paid. 

Appeal  from  Story  District   Court. — Hon.   John  L. 

Stevens,  Judge. 

Monday,  February  9,  1891. 

This  is  an  appeal  by  the  defendant  WooUey  from 
an  order  appointing  a  receiver  to  take  possession  of 
certain  real  estate. — Reversed. 

Dyer  &  FitcTipatrick^  for  appellant. 

D.  y.  Vinje^  for  appellees. 

RoTHROCK,  J. — On  February  11,  1887,  the  defend- 
ants, John  C.  Mitchell  and  Martin  D.  Mitchell,  executed 
to  plaintiff  their  promissory  note  for  the  sum  of  fifteen 
thousand  dollars,  payable  on  February  11,  1892,  with 
interest  at  the  rate  of  seven  and  a  half  per  cent,  per 
annum,  payable  semi-annually.  They  also  executed  a 
mortgage  to  the  plaintiff  upon  a  farm  of  five  hundred 
and  four  acres,  to  secure  the  payment  of  the  said  sum 
and  interest.  The  mortgage  contains  many  provisions 
not  ordinarily  found  in  such  instruments  in  this  state. 
It  is  verbose  and  replete  with  repetition,  the  only  effect 
of  which  is  to  increase  the  fees  of  the  county  recorder. 
The  granting  part  of  the  instrument  contains  the  fol- 
lowing provision :  "To  have  and  to  hold  the  premises 
above  described,  together  with  all  and  singular  the 
tenements,  hereditaments  and  appurtenances  there- 
unto belonging,  and  the  rents,  issues,  products  and 
profits  thereof  with  the  second  party,  his  heirs  and 
assigns  forever."  It  provides  for  the  payment  of 
taxes  by  the  mortgagors,  and  for  the  insurance  of  the 
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buildings  on  the  land  for  the  benefit  of  the  mortgagee ; 
and  that  the  mortgagors  shall  keep  the  buildings, 
fences  and  other  improvements  on  the  land  in  good 
repair ;  and  that  a  failure  to  pay  any  installment .  of 
interest  when  due,  or  within  thirty  days  thereafter, 
should  cause  the  whole  sum  secured  by  the  mortgage  to , 
become  due ;  and  that  the  holder  of  the  debt  might 
thereupon  elect  to  foreclose  the  mortgage  immediately 
for  the  whole  of  the  debt,  interest  and  costs.  The 
instrument  contains  the  following  further  stipula- 
tion :  ' '  And  it  is  also  expressly  stipulated  and  agreed 
between  the  parties  hereto  that  in  the  event  of  any 
failure  to  pay  said  sums  of  money,  or  any  part  thereof, 
or  the  interest  thereon,  when  due  and  payable,  or  to 
perform  any  of  the  covenants  as  above  provided,  then 
the  said  second  party  shall  be,  and  is  hereby,  author- 
ized by  himself  or  agent,  at  his  option,  to  take  imme- 
diate possession  of  said  property,  and  remove  all  persons 
therefrom  without  process  of  law,  or,  upon  giving  said 
first  parties  five  days'  notice  of  such  intention,  said 
second  party  may  commence  an  action  of  forcible  entry 
or  detainer  to  recover  the  possession  of  said  premises, 
and  to  rent  or  to  cultivate  the  same,  as  he  may  deem 
best  for  the  interest  of  all  parties  concerned,  and  shall 
be  held  liable  to  account  to  the  first  party  only  for  the 
net  profit  thereof.  It  is  also  agreed  that  the  taking 
possession  thereof,  as  above  provided,  shall  in  no  manner 
prevent  or  retard  the  second  party  in  the  collection 
of  said  sums  by  foreclosure  or  otherwise."  The  mort- 
gagors made  default  in  the  payment  of  the  installments 
of  interest  which  became  due  in  February  and  August, 
1889,  and  on  the  filth  day  of  September  of  that  year 
the  plaintiff  commenced  this  action  to  foreclose  the 
mortgage  and  demanded  judgment  and  a  decree  of  fore- 
<5losure,  "and  that  a  receiver  be  appointed  to  take 
charge  of  the  mortgaged  premises,  and  rent  the  same, 
and  apply  the  proceeds  in  payment  of  the  plaintiff 'a 
olaim."  The  mortgagors  did  not  appear  to  the  action, 
but  made  default. 
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E.  WooUey,  the  appellant,  was  made  a  party,  and 
on  September  24,  1889,  he  answered,  alleging  that  he 
was  in  possession  of  the  farm  as  lessee  of  the  mortga- 
gors by  a  lease  dated  November  10,  1887;  that  said 
lease  was  for  three  years  from  March  1,  1888  ;  and  that 
he  had  paid  cash  rent  for  the  premises  in  advance.  He 
denied  that  John  C.  Mitchell  and  Martha  D.  Mitchell, 
the  mortgagors,  were  insolvent,  and  averred  that  the 
mortgaged  premises  were  worth  at  least  twenty  thou- 
sand dollars,  a  sum  sufficient  to  pay  the  mortgage  debt 
in  full,  together  with  costs  and  taxes,  and  that,  under 
and  by  virtue  of  said  lease,  he  was  entitled  to  the 
possession  of  the  mortgaged  premises  during  the  period 
allowed  by  law  for  redemption.  He  denied  that  the 
plaintiff  was  entitled  to  have  a  receiver  appointed.  The 
cause  was  tried  on  October  7,  1889.  The  only  evidence 
introduced  was  the  testimony  of  two  witnesses  in  behalf 
of  the  i)laintiff,  and  the  same  number  in  behalf  of  the 
defendant  WooUey,  and  their  testimony  was  confined  to 
the  issue  tendered  by  the  defendant  WooUey  as  to  the 
value  of  the  land.  The  valuation  as  fixed  by  these 
witnesses  ranged  from  thirty  to  forty  dollars  an  acre. 
The  court  rendered  a  judgment  against  the  mortgagors 
for  the  full  amount  of  the  debt,  interest  and  costs,  and 
attorney' s  fees,  and  the  farm  was  ordered  to  be  sold  to 
pay  the  same.  The  decree  further  provided  as  follows : 
**And  it  is  further  ordered  and  adjudged  that,  in 
default  of  said  real  estate  selling  for  sufficient  to  satisfy 
said  judgment,  a  general  execution  issue  against  the 
property  of  the  said  John  C.  Mitchell  and  Mattie  D, 
Mitchell  for  the  remainder.  And  it  is  further  adjudged 
and  decreed  that,  in  default  of  said  premises  selling  for 
sufficient  to  satisfy  said  judgment,  the  plaintiff  is 
entitled  to  have  a  receiver  appointed  to  take  possession 
of  said  real  estate,  and  rent  the  same  during  the  period 
of  redemption,  and  that  the  rents  and  profits  therefrom 
be  applied  in  the  payment  of  said  judgment  as  far  as 
the  same  shall  be  needed,  and  if  anything  is  left  after 
paying  the  said  judgment  and  costs,  and  expenses  of 
the  receiver,  the  same  shaU  be  paid  over  to  defendant^ 
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E.   Woolley,   on  demand.    It  is  further  ordered  that 
Charles  E.  Smith  is  hereby  appointed  as  such  receiver, 
and  he  is  authorized  and  directed  as  soon  after  the  sale 
of  said  real  estate  as  he  shall  execute  a  bond  for  the 
faithful  discharge  of  his  duties,   in  the  penal  sum  of 
twenty-five  hundred  dollars,  he  is  hereby  directed  to 
take  possession  of  said  property,  and  cultivate,  or  have . 
the   same   cultivated,   worked  or   rented    to  the  best, 
advantage  of  all  parties  interested.    To  all  which  the; 
defendant,  E.  Woolley,  at  the  time  excepted.'' 

A  special  execution  was  issued  for  the  sale  of  the  [ 
farm,  and,  after  two  adjournments  of  the  sale  for  the 
want  of  bidders,  the  land  was  sold  on  November  16, 
1889,  to  the  plaintiff,  for  fifteen  thousand,  eight  hundred . 
and  sixty-one  dollars,  leaving  a  balance  of  one  thousand 
dollars  of  the  judgment  unpaid.  The  plaintiff  did  not 
cause  general  execution  to  issue  for  such  balance,  as 
ordered  by  the  decree,  but,  on  November  26,  the  receiver 
named  in  the  decree  qualified  as  such. 

The  question  to  be  determined  is,  was  the  plaintiff 
entitled  to  tlje  appointment  of  a  receiver,  and  to  the 
rents  and  profits  of  the  land  during  the  redemption 
period?  The  appointment  of  a  receiver  is  one  of  the 
extraordinary  remedies  which  may,  in  a  proper  case,  be 
resorted  to  by  a  creditor  as  an  aid  to  the  collection  of  a 
debt.  It  operates  as  a  summary  method,  of  seizing  and 
holding  property,  and  is  usually  attended  with  great 
expense  and  loss  to  the  parties.  A  party  seeking  the 
remedy  should  make  such  a  showing  as  to  fairly  entitle 
him  thereto.  We  have  set  out  certain  paits  of  the 
mortgage  that  it  may  be  seen  that  it  is  not  contemplated 
thereby  that  a  receiver  should  be  appointed  after  a  fore- 
closure. The  mortgage  expressly  provides  that  the 
plaintiff  may  take  possession  by  action  of  forcible 
detainer,  if  necessary,  but  that  such  possession  *' shall 
in  no  manner  prevent  or  retard  the  second  party  ( the 
plaintiff )  in  the  collection  of  said  sums  by  foreclosure 
or  otherwise."  There  is  no  express  provision  for  the 
appointment  of  a  receiver  at  any  time.  The  fact  that 
the  "tenements,  hereditaments  and  appurtenances,  and 
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the  rents,  issues  and  profits,"  were  conveyed  to  the 
mortgagee  must  be  construed  with  the  defeasance  of  the 
instrument;  and,  where  so  construed,  the  instrument 
plainly  provides  that  the  rents  and  profits  are  only 
pledged  in  case  possession  is  taken  by  the  mortgagee. 
But  the  mortgagee  did  not  take  possession.  His  suit 
was  an  ordinary  proceeding  in  equity  for  the  foreclos- 
ure of  the  mortgage,  and  he  did  not  ask  for  a  receiver 
to  take  possession  until  after  the  remedy  by  foreclosure 
and  sale  should  be  exhausted.  The  mortgagors  did 
not  bargain  away  their  right  of  redemption  unless  the 
plaintiff  should  take  possession  before  foreclosure,  and 
hold  it  until  the  defendant  was  paid.  It  is  a  right 
which  the  law  gives  to  an  embarrassed  debtor  to  save 
his  property  if  he  can.  It  is  in  the  nature  of  a  stay  law, 
and  courts  ought  to  require  a  very  clear  showing  that  it 
has  been  l)argained  away  before  depriving  the  debtor 
of  the  right  to  retain  possession  of  the  property  until 
the  redemption  has  e3^pired.  The  defendant  WooUey 
is  the  lessee  of  the  mortgagors,  and,  as  against  the 
plaintiff,  he  has  the  same  rights  which  the  mortgagors 
could  have  asserted.  Moreover  the  plaintiff  did  not 
show  that  the  mortgagors  were  insolvent.  That  issue 
was  directly  tendered,  and  the  burden  was  on  him  to 
show  good  grounds  for  the  appointment  of  a  receiver. 
See  Paine  v.  McElroy^  73  Iowa,  81. 

The  order  appointing  a  receiver  is  keversed. 


"So  COS      Burlington,   Cedar  Rapids  &  Northern  Railway 

~5~li2  Company,  Appellee,  v.  Peter  A.  Dey  et  al,. 
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114  716  "Railroad  Commissioners  of  lowa^ 
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^-^,  Appellants. 
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I  g  ^^  1.    Bailroads :  preight  traffic:  joint  rates  :  power  of  state  to 

1130  577  ESTABLISH.    Chapter   17  of  the  Acts  of  the  Twenty-third  General 

82  3ii  Assembly,  amending  chapter  28  of  the  Acts  of  the  Twenty-second 

ill  fSa  General  Assembly,  providing  that  all  railway  companies  within 
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this  state  shall,  upon  the  demand  of  any  person  interested,  estab- 
134    264  lish  joint  through  rates  for  the  transportation  of  freight  between 
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points  on  their  respective  lines  within  this  state,  and  making  it  thft 
duty  of  the  board  of  redlroad  commissioneiB,  in  the  event  of  said 
'  railroad's  failure  to  so  act,  to  establish  such  joint  rates  for  the  sMp- 
ments  of  freight  and  cars,  and  providing  that  the  rates  thus  fixed 
sdiall  be  taken  in  all  the  courts  of  this  state  as  prima  facie  evidence 
that  they  are  reasonable  and  just,  and  that  any  greater  charge  by 
any  railroad  company  shall  be  deemed  extortion,  is  not  unconstitu- 
tional as  abridgi.i^  the  privileges  and  immunities  of  said  railroad 
companies,  by  compelling  them  to  enter  involuntarily  into  contract 
relations  with  each  other,  but  imposes  upon  said  companies  a  duty 
to  make  such  rates  or  to  accept  those  fixed  by  the  railroad  commis- 
sioners as  prima  faxde  reasonable  and  ju3.t  if  they  fail  to  act  as 
required  by  law,  • 

:3,     : : :  transfer  of  cabs.    The  provision  in  said 

act  that  carload  lots  shall  be  transferred  without  unloading,  unless 
done  without  charge  to  the  shipper  or  receiver  of  such  shipments, 
being  in  accord  with  the  course  of  business  long  practiced  by  I'all- 
road  companies,  otkI  it  Hoin||^  i^^o  A-nirxr  ^^  |j||^^  nnmrniggioners  to  aid 
the  railroad  compames  in  this  matter  by  the  making  and  enforce- 
'ment  of  proper  rules  for  compensation  to  the  companies  for  the 
lise  ol  ine  cars  so  transferred,  ana  tor  their  ulomate  return, 
the  duty  tnus  imposed  cannot  be  regarded  as  interfering  with 
the  constitutional  guarantees  for  the  protection  of  the  rights  and 
property  of  such  companies.  [Rothroce  and  Robinson,  JJ., 
dissenting.] 


^  ; : .  The  authority  of  the  state  to  limit  or  con- 
trol the  rates  or  charges  made  by  railroad  compames  for  the  trans- 
portation of  freight  extends  to  ^*  joint  through  rates "  between 
points  within  the  state. 

A     : : :  DUB  PROCESS  OF  law.    The  authority  coi>l 

f erred  by  the  above  statute  upon  the  board  of  railroad  commift- 
r  loners  to  establish  joint  through  rates  for  the  transportation  of 
freight,  after  notice  to  the  railroad  companies  affected  thereby, 
does  not  operate  to  deprive  such  railroad  companies  of  their  prop- 
erty without  due  process  of  law.  J 

5.     : : : .    The  provisions  in  such  statute  that 

the  joint  rates  fixed  by  the  commissioners  shall  be  taken  in  all  of 
the  courts  of  this  state  as  prima  fade  evidence  that  they  are  rea- 
sonable and  just,  and  that  any  greater  charge  by  such  companies 
Ghall  be  deemed  extortion,  simply  prescribes  a  rule  of  evidence, 
and  does  not  prevent  said  companies  from  having  the  question  of 
the  reasonableness  of  the  rates  so  fixed  determined  in  any  of  the 
courts  of  this  state.    [Rothbock  and  Robinson,  JJ.,  dissenting. 1  ^ 

"0.     :  :  :  inter-state  cohhercb.    Whether  such 

joint  rates  affecting  only  traffic  between  cities  of  the  same  state, 
but  involving  the  transportation  of  freight  from  the  one  city  to  the 
other  by  a  railroad  company  organized  under   the   laws  of  this 
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state,  whose  route  lies  partly  in  another  state,  and  which,  in  the- 
course  of  such  transportation,  carries  the  merchandise  within  the- 
jurisdiction  of  the  other  state,  would  be  a  regulation  of  inter-state 
commerce,  qtuere, 

7,     : :  — :  attorney  fees.    The  provision  in  said  act 

entitling  the  plaintiff  in  actions  against  a  railroad  company  for  a 
breach  of  its  provisions  to  recover,  in  addition  to  the  damages- 
therein  provided  for,  an  attorney's  fee,  grants  no  privilege  to  such 
litigants  that  is  forbidden  by  the  constitution;  nor  can  it  be 
regarded  as  imposing  a  penalty  upon  the  exercise  of  the  right  of 
defense. 

§.    :  :   — ■ :   statutes:   certainty  as  to  offenses 

CHARGED.  Chapter  17  of  the  Acts  of  the  Twenty-third  General 
Assembly  being  amendatory  to  chapter  28  of  the  Acts  of  the  Twenty- 
second  General  Assembly,  and  the  offenses  charged  in  the  former 
act  being  explicitly  defined  in  the  latter,  the  former  statute  is  not 
void  for  uncertainty. 

9.     : : :  penalty  :  excessive  pine.    A  fine  of  not 

less  than  one  thousand  dollars  nor  more  than  Bye  thousand  dol- 
lars for  a  first  violation  of  any  of  the  provisions  of  the  above 
statute,  and  of  not  less  than  five  thousand  dollars  nor  more  than 
ten  thousand  dollars  for  a  second  such  offense,  is  not  excessive 
within  the  meaning  of  section  17,  of  article  1,  of  the  constitution 
of  this  state. 

10.  • :  -• : :  evidence.    The  provisions  of  chapter  17 

the   Acts   of   the   Twenty-third   General    Assembly    are    to    boi 
read  and  construed  with  those  of  chapter  28  of  the  Acts  of  the] 
Twenty-second  General  Assembly ,  and,  when  so  construed,  the  joint 
through  rates  that  may  be  established  thereunder  by  the  railrc 
commissioners  are  not  thereby  made  conclusive,  but  onlyprti 
facie,  evidence  that  they  are  just  and  reasonable.    [Rothrook 
Robinson,  JJ.,  diss'^nting,] 

11.  Flearding:  demurrer:  facts  admitted.  Upon  the  considera- 
tion of  a  demurrer  to  a  pleading,  statements  contained  therein, 
which  are  based  upon  erroneous  conclusions  as  to  the  opera- 
tion of  a  statute  will  not  be  deemed  admitted. 

12.  Injunction :  dissolution  on  motion  :  discretion  op  trial  court. 
Where  the  dissolution  of  an  injimction  involves  the  determination 
of  questions  of  law  arising  upon  the  face  of  the  petition,  it  is  not  a 
matter  in  -vhick  ^he  supreme  court  will  defer  to  the  discretion  of 
the  district  so'^Tin 

18. :  ANSWER.    Neither  will  such  dissolution  be  denied 

because  the  facts  alleged  in  the  petition  are  not  denied  by  answer, 
when  no  issues  of  fact  are  raised  by  such  motion. 

14.  Statutes:  public  poucy.  The  justice  and  policy  of  statutes 
enacted  by  the  legislative  department  of  the  government  are  not 
matters  for  the  consideration  of  the  courts  of  the  state. 
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!  Appeal  from  Johnson  District   Court — Hon.   S.   H. 

Fairall,  Judge. 

Monday,  February  9,  1891. 

This  is  an  action  in  chancery  to  restrain  and  enjoin^ 
the  defendants,  acting  as  railroad  commissioners  of  / 
the  state,  from  establishing  and  promulgating  joint 
rates  of  charges  for  the  transportation  of  freight  and 
cars  over  the  plaintiff's  railroad  and  other  connecting 
lines.  Upon  the  petition,  before  it  was  filed,  an  injunc- 
tion was  allowed,  which,  after  the  filing  of  the  petition, 
the  defendants  moved  to  dissolve.  The  motion  was 
overruled,  and  from  the  order  to  that  effect  the  defend- 
ants appeal. — Reversed. 

I 

.  JqAn  T.  Stone,  for  appellants:  There  is  no  com- 
mon law  requiring  joint  rates  among  transportation 
companies.  Atchison,  Topeka  <6  Santa  Fe  Ry,  Co.  v. 
Railroad,  110  U.  S. ;  Express  Cases  in  17  U.  8.  It  is  the 
province  of  statutes  to  supply  deficiencies  and  correct 
the  provisions  of  the  common  law.  No  provision  is 
made  by  which  cars  are  required  to  be  returned  to  the 
owner,  because  that  matter  is  left  as  it  was  before  when 
one  company  remitted  to  another  the  use  of  its  cars  with 
out  making  a  special  contract  therefor.  It  is  not  denied 
that  the  legislature  may  impose  regulations  as  to  a 
single  company  in  the  matter  of  transportation.  If  the 
transportation  business  of  the  country  may  be  facilitated 
by  requiring  the  performance  of  certain  joint  duties, 
why  should  they  not  be  as  well  required  as  the  per- 
formance of  single  duties  ?  Whatever  these  connecting^ 
companies  may  do  by  contract  in  the  matter  of  facili- 
tating the  transportation  of  goods,  they  can  be  required 
to  do  by  legislative  enactment.  The  act  of  1890  does  not 
in  the  least  disturb  the  common-law  status  of  the  compa- 
nies in  cases  of  joint  transportation.  It  simply  proposes 
to  fix  a  joint  rate  for  all  this  service  and  provide  a  means 
to  divide  it  equitably  among  the  carriers  performing  the 
service.    The  presumption  is  that  the  joint  rate  thus 
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fixed  will  be  the  equivalent  of  a  reasonable  compensa- 
tion to  all  these  carriers  for  aU  their  joint  services,  and 
to  each  of  them  for  its  share  of  the  work.    The  joint 
rate  law  is  an  amendment  to  chapter  28,   Acts  of  the 
Twenty-second  General  Assembly,  where  a  provision  is 
inserted   making   the  commissioners'   schedule  prima 
facie  evidence  of  their  reasonableness.     It  is  apparent 
that  in  the  latter  part  of  section  3  of  the  joint-rate 
act  a  like   provision    was    unmistakably   intended    to 
be  inserted,  making  the  schedules  of  joint  rates  for 
the  transportation  of  freight  and  cars  prima  fa^ie  evi- 
dence of  their  reasonableness.    If  the  geneiul  assembly 
failed  to  make  its  meaning  entirely  clear,  or  even  if  it 
left  it  very  obscure,  it  is  no  reason  why  the  legislative 
intent  may  not  be  clearly  ascertained.     All  the  parts 
of  an  act  must  be  given  effect  if  possible.     It  will  be 
noticed  that  if  the  word  "  that,  "-  where  it  last  appears 
in  said  section,  is  held  to  mean  ''  for,"  or  even  "of,"  the 
language  of  the  provision  becomes  reasonably  clear.     It 
is  perfectly  proper  and  within  the  rules  of  construction 
for  this  court  to  make  such  a  modification.     State  v.  \ 
3fyers,  10  Iowa,   448 ;  State  v.  Bryant,  41  Iowa,  593 ; ' 
State  V.  Smith,  46  Iowa,  670 ;  Eisfleld  v.  Kenworthy, 
60    Iowa,    389 ;    Small    «.    Railroad,   60    Iowa,    338 ; 
OUrogge  v.  Schutte,  61  Iowa,  279 ;  Dilger  v.  Palmer^ 
60  Iowa,  117 ;   Williams  t?.  Poor,  65  Iowa,  410 ;  Olass 
V.  Cedar  Rapids,  68   Iowa,  2 ;    Crahell  v.  Coal    Co., 
68  Iowa,  751 ;   Wood  v.  Parmer,  69  Iowa,  533  ;  Stephens 
t.     Davenport,    36    Iowa,     372.     When    a     doubtful 
statute,  susceptible  of  two  constructions,  one  of  which 
will  give  effect  to  the  whole,   and  the  other   render 
inoperative    a   portion    thereof,     the    former    should 
prevail.     Rheim  v.   Rohhins,   20    Iowa,   46;    Rhodes 
t.  Bank,  62  Iowa,  375 ;  Sprout  v.  Kelly,  37  Iowa,  44 ; 
District  Twp.  v.  Dubuque,  7  Iowa,   262.    A  cardinal 
rule  of  construction  is,  that  courts  shall  give  forc^  to 
every  part  of  the  statute  so  far  as  they  can  consistently 
do  so.    Birge  v.  Railroad,   65    Iowa,  440 ;  Burger  v. 
F rakes,  67  Iowa,  460.    Chicago  Ry.  Co.  ^.  Minnesota,  134 
U.  S.  418,  is  not  in  point.    The  common-law  courts  are 
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open  to  determine  the  reasonableness  of  the  fixed  rates. 
The  purpose  of  the  act  on  this  point  is  to  establish  a  rule 
of  evidence  only,  not  to  change  a  substantial  right. 
Nothing  but  the  burden  of  proof  is  changed,  which, 
it  is  well  settled,  it  is  clearly  competent  to  do. 

A.  K.  Tracy ^  John  C.  Bills  and  A.  E.  Swisher^  for 
appellee :  The  first  section  of  chapter  28  of  the  Acts  of 
the  Twenty-second  General  Assembly  is  void  for  that  it 
,  attempts  to  regulate  commerce  between  different  states, 
and  is,  therefore,  in  violation  of  section  8,  of  article  2,  of 
the  United  States  constitution.  Sterriberg  v.  Hailroadj 
7  S.  E.  Rep.  836 ;  Staie  v.  Warehouse  Commissioners^ 
41  N.  W.  Rep.  147 ;  Pacific  Co.  v.  Railroad  Commis- 
sioner Sy  8  Fed.  Rep.  10 ;  New  Orleans  Cotton  JKr.,  2 
Inter-State  Com.  Rep.  375 ;  Lord  v.  Steamship  Co,^  102 
U.  S.  541.  Sections  9  and  16  of  chapter  28,  Acts, ' 
Twenty-second  General  Assembly,  are  void,  in  that  they 
attempt  to  grant  to  one  class  of  citizens  privileges  or 
immunities  which,  upon  the  same  terms,  do  not  equally 
belong  to  all  citizens.  The  plaintiff  is  a  citizen,  and  as 
such  it  is  entitled  to  the  protection  of  its  rights  to  the 
same  extent  a«  any  private  individual.  Santa  Clara 
Co.  V.  Railroad^  13  Am.  &  Eng.  R.  R.  Cases,  99-204 ; 
118  U.  S.  396.  Under  the  following  authorities  this 
section  ( which  would  be  applied  in  the  enforce- 
ment of  the  joint  rate )  is  void :  Wilder  v.  Railroad ,, 
38  N.  W.  Rep.  289 ;  Williams  v.  Railroad,  31  Am.  & 
Eng.  R.  R.  Cases,  555  ;  Moss  v.  Railroad,  20  Am.  &  Eng. 
R.  R.  Cases,  555.  The  statute  is  void  for  uncertainty 
in  not  defining  the  offenses  for  which  excessive  penalties 
are  imposed.  Dwarris  on  Statutes,  star  p.  652  ;  United 
States  V.  Sharp,  1  Peter,  C.  C.  122 ;  Schooner  v.  Enter- 
prise, 1  Paine,  C.  C.  34 ;  Bishop  on  Statutory  Crimes, 
sec.  41 ;  lieber,  Hermeneutics,  p.  157 ;  Ex  Parte  Jack- 
son,  45  Ark.  158;  McConville  v.  Mayor,  39  N.  J. 
( 10  Vroom )  38  ;  13  N.  Y.  455 ;  Louisville  &  N.  Ry.  Co.  v. 
Railroad  Commissioners,  19  Fed.  Rep.  79.  The  punish- 
ment provision  is  an  imposition  of  excessive  fines  and 
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penalties  such  as  are  prohibited  by  the  state  constitu- 
tion, and  is,  therefore,  void.  Section  16  is  void  for  the 
reasons :  Firsts  that  in  all  actions  for  the  enforcement 
of  joint  rates,  or  other  orders  of  the  railway  commission, 
it  abolishes  the  distinction  between  law  and  equity 
jurisdictions  ;  and,  second,  appellee  is,  by  said  section, 
denied  that  due  process  of  law  guaranteed  by  the  con- 
stitution. Clauson  «.  Lafranz,  4  Greene,  224 ;  Cooley, 
Con.  Law,  376.  Under  this  statute  there  is  no  assurance 
that  the  other  roads  will  execute  the  contract,  or  that 
appellee  will  be  compensated  unless  the  charge  is  made 
in  advance,  nor  is  there  any  provision  made  for  the 
care  of  its  cars  while  in  the  hands  of  strangers  or  possi- 
ble rivals ;  nor  when  they  are  to  be  returned,  nor  who  is 
to  pay  for  the  delay  or  damage  to  them  ?  Cooley  on 
Con.  Limitations,  697;  Shepperdson  v.  Railroad^  6 
Wis.  678;  Walker  v.  WarneTy  25  Mo.  277;  As7i  v. 
CammingSy  50  N.  H.  615  ;  Kentucky  Bridge  Co,  v.  Hail- 
road,  37  Fed.  Rep.  628 ;  Little  Ry.  Co.  v.  Railroad,  41 
Fed.  Rep.  559.  Under  these  statutes  private  property  is 
taken  for  public  use  without  just  compensation;  the 
right  to  protect  and  defend  property  as  guaranteed  by 
the  two  constitutions  is  denied  ;  equal  protection  of  the 
law  is  refused,  and  the  right  of  jury  trial  is  violated ; 
greater  burdens  are  imposed  on  railway  companies  than 
on  others  in  the  obtainment  of  justice,  and  due  process 
of  law  is  denied  them  under  the  statute.  San  Mateo  Co. 
V.  Railroad,  8  Am.  &  Eng.  R.  R.  Cases,  11 ;  People  v. 
Railroad,  44  N.  W.  Rep.  934 ;  Fleming  v.  Hall,  35 
N.  W.  Rep.  684 ;  Santa  Clara  Co.  v.  Railroad,  13 
Am.  &  Eng.  R.  R.  Cases,  195 ;  Pensacola  Ry.  Co.  v. 
Slate,  37  Am.  &  Eng.  R.  R.  Cases,  679.  The  statute 
establishes  absolute  rates,  which  are  final  and  conclu- 
sive as  to  whether  the  same  are  just  and  reasonable.  A 
court  cannot  supply  omissions  in  a  legislative  act. 
Ripley  v.  Oifford,  11  Iowa,  369  ;  United  States  v.  Rail- 
road, 91  U.  S.  85;  Tyman  v.  Walker,  35  Cal.  642; 
JEncking  v.  Simmons,  28  Wis.  276 ;  CMcago  Ry.  Co.  ©. 
Minnesota,  134  U.  S.  418.  The  continuance  or  dissolu- 
tion of  a   preliminary    writ   of  injunction  rests  very 
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much  in  the  ^oiind  discretion  of  the  court  originally 
passing  upon  the  question.  Walker  v.  Stone,  70  Iowa, 
103 ;  Kelley  v.  Briggs,  58  Iowa,  332. 

T.  S.  Wright  and  J.  W.  Bythe,  for  appellee: 
<3hapter  17  of  the  Laws  of  the  Twenty-third  General 
Assembly,  and  certain  provisions  of  the  law  of  which 
it  is  amendatory,  are  obnoxious  to  the  constitution  of 
the  state  of  Iowa  and  of  the  United  States.  A  joint 
through  rate  cannot  be  made  by  one  company  which 
will  be  binding  on  another  without  the  latter' s  consent. 
Crossan  v.  Railroad,  149  Mass.  196.  There  must  be, 
then,  an  agreement  as  to  a  joint  through  rate  before  all 
of  the  carriers  interested  in  such  rate  are  bound  by  the 
rate.  Kentucky  &  Indiana  Bridge  Co.  v.  Railroad, 
H  Inter- State  Commerce  Com'n  Rep.  191 ;  In  re  Applica* 
Hon  of  Clark,  3  Inter-State  Commerce  Com'n  Rep.  650 ; 
Turner  v.  Railroad,  3  R.  &  C.  TraflBc  Cases,  79.  The 
law  seeks  to  compel,  first,  that  two  or  more  compa- 
nies shall  enter  involuntarily  into  contract  relations 
with  each  other  at  the  demand  of  a  third  person; 
second,  that  one  company  shall  surrender  its  cars  to  the 
possession  of  another,  or  unload  the  contents  -without 
compensation ;  tJiird,  that,  at  the  demand  of  a  third 
person,  companies  shall  not  only  part  with  the  posses- 
sion of  their  cars,  with  no  provision  in  the  law  as  to 
their  return  or  compensation  for  their  use,  but  shall 
accept  cars  of  other  companies  and  carry  the  same  over 
itiS  lines  without  any  provision  for  compensation.  These 
severe  requirements  of  the  statute  we  hold  to  be  in  vio- 
lation of,  and  prohibited  by,  the  constitution  of  the  state 
and  of  the  United  States.  Morawetz  on  Corp.  [2  Ed.] 
1047 ;  Clearwater  v.  Meredith^  11  Wall.  25 ;  Sinking 
Fund  Cases,  99  U.  S.  100 ;  Cook's  Corp.  Law,  495 ; 
Morawetz  on  Corp.  1049-1057;  Taylor's  Law  of  Corp. 
449,  450;  Zabriskie  v.  Railroad,  18  N.  J.  Eq.  178. 
The  statute  is  unconstitutional  for  the  further  reason 
that  it  deprives  the  plaintiff  of  liberty  and  property 
without  due  process  of  law.  Cooley's  Constitutional 
Limitations  [  4  Ed.]  p.  284 ;  Hashrouck  v.  Milwaukee^ 
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13  Wis.  42 ;  Marshall  v.  flilliman,  61  111.  218 ;  People 
V.  Mayor,  61  111.  17 ;  Railroad  v.  City,  77  111.  606 ; 
Park  Commissioners  'o.  Detroit,  28  Mich.  228 ;  Munn 
V.  Illinois,  94  U.  S.  142  ;  People  ex  rel.  Kuhn  tj.  Common 
Council,  38  N.  W.  Rep.  470 ;  Railroad  v.  Bey,  38  Fed. 
Rep.  656 ;  Bow  v.  Biedleman,  125  U.  S.  680 ;  Stone  v. 
Farmers  L.  <fe  T.  Co.,  116  U.  S.  307 ;  Railroad  v.  Minn, 
134  U.  S.  418.  The  law  is  unconstitutional  because  it 
seeks  to  give  to  the  railroad  commissioners  the  power  to 
make  joint  rates  for  the  plaintiff.  The  question  of  the 
reasonableness  of  a  rate  charged  by  a  railroad  company 
is  a  judicial,  and  not  a  legislative,  question.  Railroad 
V.  Minn,,  supra.  The  whole  structure  of  the  law  is 
unrepublican,  and  contrary  to  the  spirit  of  our  free 
institutions,  and  is  in  violation  both  of  the  written  and 
of  that  unwritten  constitution  which  lies  behind  our 
whole  form  of  government,  and  which  cannot  be 
impaired  by  the  laws.  Baxter,  J.,  in  Railroad  v. 
Railroad  Commissioners,  19  Fed.  Rep.  679 ;  Field,  J., 
dissenting,  in  Stone  v.  Railroad,  116  U.  S.  347.  If, 
under  the  plea  that  the  property  of  the  plaintiff  is 
impressed  with  a  public  interest,  its  right  to  contract 
when  and  with  whom  it  will  may  be  taken  away  from 
it  in  the  manner  provided  by  this  statute,  then  equally 
may  its  track  be  taken  for  another  public  use  without 
compensation  and  without  process  of  law,  a  result  every- 
where conceded  to  be  impossible. 

Beck,  0.  J. — I.  In  view  of  the  facts  that  the 
motion  to  dissolve  the  injunction  operates  as  a  demurrer 
to  the  petition,  and  that  the  decision  thereon  is  for 
review  in  this  case,  it  becomes  necessary  to  set  out  fully 
the  pleadings  upon  which  the  decision  was  made.  They 
are  as  follows : 

"  Petition  in  Equity.  Your  petitioner,  the  Burling- 
ton, Cedar  Rapids  &  Northern  Railway  Company  of 
Iowa,  a  corporation,  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  Iowa,  complains  and  says  : 
That  defendants,  Pet«r  A.  Dey,  Spencer  Smith  and  F.  T. 
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Campbell,  compose  the  board  of  ralboad  commissioners 
of  the  state  of*  Iowa.  That  under  and  by  virtue  of  chap- 
ter 28  of  the  Acts  of  the  Twenty-second  General  Assem- 
bly, authority  is  given  to  said  board  to  fix,  establish  and 
publish  reasonable  maximum  rates  of  charges  for  the 
transportation  of  freight  upon  railroads  within  said 
state.  That  a  schedule  of  rates  has  been  adopted  by 
said  board  for  petitioner,  which  was  by  it  duly  accepted 
and  adopted  as  reasonable  and  just* 

"Tour  petitioner  would  now  further  show  that  by 
the  act  of  the  twenty-third  general  assembly,  entitled 
*  An  act  to  amend  chapter  28  of  the  Acts  of  the  Twenty- 
second  General  Assembly,  giving  authority  for  the 
making  of  rates  for  transportation  of  freight  and  cars 
over  two  or  more  lines  of  railroad  within  this  state,  and 
enlarging  the  powers  and  further  defining  the  duties  of 
the  board  of  railroad  commissioners,'  a  copy  of  which 
act  is  attached  hereto  and  made  part  hereof,  it  is  pro- 
vided that  all  railway  companies  doing  business  in  this 
state,  upon  the  demand  of  any  person,  shall  establish 
joint  rates  for  the  transportation  of  freight  between 
points  on  their  respective  lines,  and  shall  receive  and 
transport  freight  and  cars  over  such  routes  as  the 
shipper  shall  direct.  It  is  further  provided  by  said 
chapter  28  of  the  Acts  of  the  Twenty-second  General 
Assembly  that,  when  the  rates  for  transportation  charges 
are  fixed  by  the  board  of  railroad  commissioners,  such 
rates  shall,  in  all  suits  brought  against  any  railroad 
company,  wherein  is  in  any  way  involved  the  charges 
of  such  railroad  for  the  taunsportation  of  freight,  be 
deemed  and  taken  in  all  courts  of  this  state  as  prima 
facie  evidence  that  the  rate  thus  fixed  is  a  reasonable 
and  just  charge  for  the  transportation  of  freight  and 
cars  upon  such  roads,  and  that  any  greater  charge  shall 
be  deemed  extortion.  And  it  is  further  provided  in 
said  chapter  28  of  the  Acts  of  the  Twenty-second  General 
Assembly  that,  for  violating  the  charges  or  rates  thus 
fixed  by  the  board,  the  penalty  therefor  is  to  forfeit 
and  pay  to  the  state  of  Iowa  not  less  than  one  thousand 
dollars  ($1,000)  nor  more  than  five  thousand  dollars 
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($6,000)  for  tlie  first  oflfense,  and  not  less  than  five 
thousand  dollars  ($5,000),  nor  more  than*  ten  thousand 
dollars  ($10,000)  for  every  subsequent  oflfense,  to  be 
recovered  in  a  civil  action,  by  ordinary  proceedings, 
in  the  name  of  the  state  of  Iowa, 

''  Your  petitioner  would  now  further  inform  your 
honor  that  several  demands  have  been  sent  to  it  under 
the  last  act,  or  joint-rate  law,  demanding  that  it  shall 
make  joint  rates  with  other  railroads,  as  is  in  said  act 
contemplated.  That  your  petitioner  has  refused  to 
make  such  joint  rates  upon  such  requests,  and  still 
does  refuse  to  make  such  joint  rates  with  other  and 
distinct  railroads.  That  by  said  last  act  of  the  legisla- 
ture ( knovni  as  the  *  joint-rate  act' )  it  then  becomes  the 
duty  of  the  board  of  railroad  commissioners,  upon  such 
refusal,  and  upon  application  of  any  person,  to  estab- 
lish joint  rates  between  different  and  connecting  roads. 
That  said  board  has  been  so  requested  by  interested 
parties  to  establish  joint  rates  between  petitioner  and 
other  railroads,  and  is  about  to  so  do  and  promulgate 
the  same,  and  such  joint  rates  will  be  established  and 
promulgated,  unless  restrained  by  order  of  this  court ; 
thus  subjecting  your  petitioner  to  the  heavy  penalties 
referred  to  in  the  event  of  non-complying  with  the  joint 
rates  thus  to  be  established  and  promulgated. 

"  Your  petitioner  now  avers  that  the  act  of  the  legis- 
lature of  Iowa  known  as  the  'joint-rate  bill,'  a  copy  of 
which  is  attached,  marked  *  Exhibit  A,'  is  unconstitu- 
tional and  void,  and  said  commissioners  have  no  right 
or  authority  thereunder  to  fix  a  joint  rate,  or  promul- 
gate the  same.  That  said  act  deprives  your  petitioner 
of  its  rights  guaranteed  by  section  9,  article  1,  of  the 
constitution  of  Iowa,  in  that  it  deprives  your  petitioner 
of  its  property,  and  the  right  to  contract,  and  deprives 
it  of  liberty,  without  due  process  of  law,  and  prevents 
its  acquiring,  possessing  and  protecting  its  property  as 
guaranteed  by  section  1  of  article  1  of  the  constitution  of 
Iowa,  and  by  like  powers  of  the  constitution  of  the 
United  States.  That  if  defendants  are  allowed  and 
permitted  to  establish  and  promulgate  such  joint  rates, 
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although  the  same  will  be  void  for  the  reasons  stated, 
yet  thereunder  your  petitioner  wiU  be  subjected  to  a 
multiplicity  of  suits,  by  many  different  persons,  to 
recover  the  penalties  referred  to,  and  otherwise  harassed 
by  vexatious  litigation. 

''To  the  end,  therefore,  that  your  petitioner  may 
obtain  the  relief  to  which  it  is  justly  entitled  in  the 
premises,  and  being  remediless  at  law,  it  now  prays  the 
court  to  grant  it  a  temporary  writ  of  injunction,  restrain- 
ing defendants,  and  each  of  them,  and  as  the  board  of 
railroad  commissioners,  from  establishing  and  promul- 
gating joint  rates  with  it  in  connection  with  other  rail- 
roads, for  the  shipment  of  freight  and  cars  over  such 
diflferent  railroads,  and  that  upon  a  final  hearing  it  be 
ordered  and  decreed  that  defendants  be  permanently 
enjoined  from  establishing  such  joint  rates.  And, 
farther,  your  petitioner  prays  for  such  other  and  further 
relief  as  may  be  just  and  equitable." 

"Exhibit  A. 

"An  act  to  amend  chapter  28  of  the  Acts  of  the 
Twenty-second  General  Assembly,  giving  authority  for 
the  making  of  rates  for  the  transportation  of  freight  and 
cars  over  two  or  more  lines  of  railroad  within  this  state, 
and  enlarging  the  powers  and  further  defining  the 
duties  of  the  board  of  railroad  commissioners. 

"  Be  it  enacted  by  the  general  assembly  of  the  state 
of  Iowa : 

"Sec.  1.  That  chapter  28  of  the  Acts  of  the 
Twenty-second  General  Assembly  be,  and  the  same  is 
hereby,  amended  as  foUows:  That  said  chapter  28  of 
the  Twenty-second  General  Assembly  shall  be  con- 
strued to  prohibit  the  making  of  rates  by  two  or  more 
railroad  companies  for  the  transportation  of  property 
over  two  or  more  of  their  respective  lines  of  railroad 
within  this  state,  and  a  less  charge  by  each  of  said  rail- 
road companies  for  its  portion  of  such  joint  shipment 
than  it  charges  for  a  shipment  for  the  same  distance 
wholly  over  its  own  line  within  the  state  shall  not  be 
considered  a  violation  of  said  chapter  28  of  the  Acts  of 
the  Twenty-second   General  Assembly,  and  shall  not 
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render  such  railroad  company  liable  to  any  of  the  pen- 
alties of  said  act.  But  the  provision  of  this  section 
shall  not  be  construed  to  permit  railway  companies 
establishing  joint  rates  to  mak^,  by  such  joint  rat^s, 
any  unjust  discrimination  between  the  different  ship- 
ping points  or  stations  upon  the  respective"  lines  between 
which  joint  rates  are  established.  Any  such  unjust 
discrimination  shall  be  punished  in  the  manner  and  by 
the  same  penalties  provided  in  chapter  28  of  the  Acts  of 
the  Twenty-second  General  Assembly. 

"Sec.  2.  All  railway  companies  doing  business  in 
this  state  shall,  upon  the  demand  of  any  person  or  per- 
sons interested,  establish  reasonable  joint  through  rates 
for  the  transportation  of  freight  between  points  on  their 
respective  lines  within  this  state,  and  shall  receive  and 
transport  freight  and  cars  07er  such  route  or  routes  as 
the  shipper  shall  direct.  Carload  lots  shall  be  trans- 
ferred without  unloading  from  the  cars  in  which  such 
shipments  were  first  made,  unless  such  unloading  in 
other  cars  shall  be  done  without  charge  therefor  to  the 
shipper  or  receiver  of  such  carloads  lots,  and  such  trans- 
fer be  made  without  unreasonable  delay  ;  and  less  than 
carload  lots  shall  be  transferred  into  the  connecting 
railway's  cars  at  cost,  which  shall  be  included  in  and 
made  a  part  of  the  joint  rate  adopted  by  such  railway 
companies,  or  established  as  provided  by  this  act. 
When  shipments  of  freight  to  be  transported  between 
different  points  within  this  state  are  required  to  be 
carried  by  two  or  more  railway  companies  operating 
connecting  lines,  such  railway  companies  shall  trans- 
port the  same  at  reasonable  through  rates,  and  shall 
at  all  times  give  the  same  facilities  and  accommodation 
to  local  or  state  traffic  as  they  give  to  inter-state  traffic 
over  their  lines  of  road. 

"Sec.  3.  In  the  event  that  said  railway  companies 
fail  to  establish  through  joint  rates,  or  fail  to  establish 
and  charge  reasonable  rates  for  such  through  ship- 
ments, it  shall  be  the  duty  of  the  board  of  railroad  com- 
missioners, and  they  are  hereby  directed,  upon  the 
application  of  any  person  or   persons   interested,  to 
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establisli  joint  rates  for  the  shipment  of  freight  and 
cars  over  the  two  or  more  connecting  lines  of  railroad 
in  this  state ;  and  in  the  making  of  such  rates,  and  in 
changing  or  revising  the  same,  they  shall  be  governed, 
as  near  as  may  be,  by  all  the  provisions  of  chapter  28 
of  the  Acts  of  the  Twenty-second  General  Assembly, 
and  shall  take  into  consideration  the  average  of  rates 
charged  by  said  railway  companies  for  shipment  within 
this  state  or  like  distances  over  their  respective  lines, 
and  rates  charged  by  the  railway  companies  operating 
such  connecting  lines  for  joint  inter-state  shipments  for 
like  distances.  The  rates  established  by  the  board  of 
railroad  commissioners  shall  go  into  effect  within  ten 
days  after  the  same  are  promulgated  by  said  board, 
and  from  and  after  that  time  the  schedule  of  such  rates 
shall  be  prima  facie  evidence  in  all  of  the  courts  of 
this  state  of  the  joint  transportation  of  freight  and  cars 
upon  the  railroads  for  which  such  schedules  have  been 
fixed. 

"Sec.  4.  Before  the  promulgation  of  such  rates, 
as  provided  in  section  3  of  this  act,  the  board  of  rail- 
road commissioners  shall  notify  the  railroad  comi^anies 
interested  in  the  schedule  of  joint  rates  fixed  by  them, 
and  they  shall  give  said  railroad  companies  a  reason- 
able time  thereafter  to  agi-ee  upon  a  division  of  the 
charges  provided  for  in  such  schedule ;  and,  in  the  event 
of  the  failure  of  said  railroad  companies  to  agree  upon 
such  a  division,  and  to  notify  the  board  of  such  agree- 
ment, the  board  of  railroad  commissioners  shall,  after 
a  hearing  of  the  companies  interested,  decide  the  same, 
taking  into  consideration  the  value  of  terminal  facilities, 
and  all  the  circumstances  of  the  haul ;  and  the  division 
so  determined  by  the  board  shall,  in  all  controversies 
or  suits  between  the  railroad  companies  interested,  be 
prima  facie  evidence  of  a  just  and  reasonable  division 
of  such  charges. 

"Sec.  5.  Every  unjust  and  unreasonable  charge 
for  the  transportation  of  freight  and  cars  over  two  or 
more  railroads  in  this  state  is  hereby  prohibited,  and 
declared  to  be  unlawful,  and  each  and  every  one  of  the 
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companies  making  such  unreasonable  and  unlawful 
charges,  or  otherwise  violating  the  provisions  of  this 
act,  shall  be  punished  as  provided  in  chapter  28  of  the 
Acts  of  the  Twenty-second  General  Assembly  for  the 
making  of  unreasonable  chai'ges  for  the  transportation 
of  freight  and  cars  over  a  single  line  of  railroad  by  a 
single  railroad  company.  ^ 

"Sec.  6.  This  act,  being  deemed  of  immediate 
importance,  shall  take  effect  and  be  in  force  from  and 
after  its  publication  in  the  Iowa  State  Register  and  the 
Des  Moines  Leader^  newspapers  publish^  in  the  city 
of  Des  Moines,  Iowa," 

Upon  the  presentation  of  the  motion  to  dissolve  the 
injunction,  the  plaintiff  filed  the  following  amendment 
to  the  petition:  "Your  petitioner,  by  way  of  amend- 
ment to  the  original  bill  filed  in  this  cause,  further 
avers : 

^  ^ First  That  said  act  known  and  referred  to  as  the 
*  joint-rate  bill,'  and  the  act  of  which  it  is  amendatory, 
are  unconstitutional  and  void,  in  this :  That  under  said 
acts  your  petitioner  is  denied  the  right  of  a  jury  trial, 
and  denied  due  process  of  law,  in  tlie  protection  and 
preservation  of  its  property,  as  guaranteed  by  the  ninth 
section  of  ai-ticle  1  of  the  constitution  of  the  state  of 
Iowa;  that  its  property,  or  the  use  thereof,  is  taken 
without  its  consent,  and  without  just  compensation,  for 
private  and  public  purposes,  and  that  its  right  of 
appeal  is  so  tampered  with  as  to  make  that  right  inef- 
fectual ;  that  in  the  enforcement  of  any  order  promul- 
gated by  said  railroad  commissioners  all  distinction 
between  law  and  equitable  actions  is  abolished  by  said 
acts,  all  of  which  is  in  direct  violation  of  the  sixth  sec- 
tion of  article  5  of  the  constitution  of  the  state  of  lowa^ 
and  which  deprives  petitioner  of  that  due  process  of 
law  therein  guaranteed. 

^'Second.  That  said  acts  are  violative  of  section  8, 
article  1,  of  the  constitution  of  the  United  States,  in 
that  it  is  a  regulation  of  commerce  among  the  several 
states. 
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"  Third.  That  said  acts  are  void  and  unconstitu- 
tional, because  tliey  violate  section  17  of  article  1  of  the 
constitution  of  Iowa,  by  imposing  excessive  fines  and 
unusaal  punishment. 

^^  Fourth.  That  said  acts  are  void  and  inoperative, 
because  they  fail  to  describe  or  define  the  offenses 
for  which  the  extraordinary  penalties  are  imposed,  and 
impose  penalties,  by  way  of  attorney's  fees,  upon 
railroad  companies  for  making  any  defense  to  actions 
brought  under  said  acts. 

^^ Fifth.  That  said  joint-rate  act  is  violative  of  the 
fourteenth  amendment  of  the  constitution  of  the 
United  States,  in  that  it  abridges  the  pWvileges  or 
immunities  of  your  petitioner  as  a  citizen,  denies  it 
equal  protection  of  the  laws,  and  deprives  it  of  its  prop- 
erty and  the  use  thereof,  without  just  compensation  or 
due  process  of  law ;  that  by  said  acts  your  petitioner  is 
denied  the  right  and  liberty  of  contracting  with  refer- 
ence to  its  business,  and  thus  is  its  property  taken 
from  it  without  its  consent,  and  it  is  compelled  to  enter 
into  involuntary,  unreasonable  and  unprofitable  con- 
tracts with  other  railroad  companies,  at  the  instance  of 
third  parties,  compelling  the  operation  of  its  road  at  a 
loss ;  that,  in  the  matter  of  fixing  the  joint  rates  con- 
templated in  said  statute,  your  petitioner  is  not  noti- 
fied of  the  time  or  place  when  the  same  are  to  be  fixed 
by  defendants,  nor  given  any  opportunity  to  object  to 
the  making  of  such  rates,  or  to  show  the  unreasonable- 
ness of  the  same ;  that,  under  said  statute,  the  joint 
rates,  as  thus  fixed  by  defendants,  are  final  and  abso- 
lute, and  thus  is  your  petitioner  deprived  of  its  prop- 
erty and  the  use  thereof,  without  due  process  of  law, 
and  deprived  of  making  reasonable  and  lawful  con- 
tracts and  profits  as  other  citizens  are  permitted  to  do, 
and  hence  it  is  denied  that  equal  protection  of  the  law 
guaranteed  by  the  constitution  of  the  United  States. 

''Wherefore  your  petitioner  prays  that  the  tempo- 
rary writ  of  injunction  issued  herein  may  be  continued 
until  the  final  hearing  of  this  cause,  and  that  upon  such 
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final  hearing  said  injunction  may  be  made  perpetual ; 
and  your  petitioner  prays  for '  such  other  and  further 
relief  as  may  be  deemed  equitable  in  the  premises.'' 

The  motion  to  dissolve  the  injunction  is  based  upon 
the  ground  that  the  statutes  assailed  are  in  harmony 
with  the  constitution ;  that  the  petition  does  not  show 
that  the  plaintiff  is  entitled  to  the  relief  prayed  for  in 
the  petition  ;  and  thpt  the  district  court  has  no  jurisdic- 
tion in  the  cause  for  the  reason  that  it  is,  in  fact,  an 
action  against  the  state,  and  it  is  not  shown  that  the 
state  had  authorized  or  consented  to  the  bringing  of 
the  suit.  Chapter  28,  Acts,  Twenty-second  General 
Assembly,  which  is  amended  by  chapter  17,  Acts, 
Twenty-third  General  Assembly,  contains  many  sec- 
tions. They  need  not  be  set  out,  except  such  as  are 
brought  in  question  or  assailed  in  the  argument  of 
counsel.  They  will  be  cited  or  quoted  in  the  discussion 
of  the  questions  raised  thereon. 

II.  The  original  act  authorizing  rates  of  charges 
to  be  fixed  by  the  railroad  commissioners  ( chapter  28, 
Acts,  Twenty-second  General  Assembly)  contains  this 
provision : 

' '  Sec.  17.  The  board  of  railroad  commissioners  of  this  n 
state  are  hereby  empowered  and  directed  to  make,  for  | 
each  of  the  railroad  corporations  doing  business  in  this 
state,  as  soon  as  practicable,  a  schedule  of  reasonable 
maximum  rates  of  charges  for  the  transportation  of 
freight  and  cars  on  each  of  said  railroads,  and  said 
power  to  make  schedules  shall  include  the  power  of 
classification  of  all  such  freights ;  and  it  shall  be  the 
duty  of  said  commissioners  to  make  such  classifications : 
provided,  that  the  said  rates  of  charges  to  be  so  fixed 
by  said  commissioners  shall  not,  in  any  case,  exceed 
the  rates  which  are  or  may  hereafter  be  established  by 
law  ;  and  said  schedules  so  made  by  said  commissioners 
shall,  in  all  suits  brought  against  any  of  such  railroad 
corporations,  wherein  is  in  any  way  involved  the  charges 
of  any  such  railroad  corporation  for  the  transportation 
of  any  freight  or  cars,  or  unjiist  discrimination  in  rela- 
tion theret^),  be  deemed  and  taken  in  all  courts  of  this 
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state  as  prima  facie  evidence  that  the  rates  therein 
fixed  are  reasonable  and  just  maximum  rates  of  charges 
for  the  transportation  of  freight  and  cars  upon  the  rail- 
roads for  which  said  schedules  may  have  been  respect- 
ively prepared.  Said  commissioners  shall,  from  time  to 
time,  and  as  often  as  circumstances  may  require,  change 
and  revise  said  schedules,  subject  to  the  same  provision 
that  the  rates  fixed  are  not  to  be  higher  than  now 
or  hereafter  established  by  law.  When  any  schedule 
shall  have  been  made  or  revised  as  aforesaid,  it  shall  be 
the  duty  oi  said  commissioners  to  cause  notice  thereof 
to  be  published  for  two  successive  weeks  in  i?ome  public 
newspaper  published  in  the  city  of  Des  Moines,  in  this 
state,  which  notice  shall  state  the  date  of  the  taking 
eflEect  of  said  schedule,  and  said  schedule  shall  take 
effect  at  the  time  so  stated  in  such  notice,  and  a  printed 
copy  of  said  revised  schedule  shall  be  conspicuously 
posted  by  such  common  carrier  in  each  freight-office 
and  passenger  depot  upon  its  line  or  lines.  AU  such 
schedules  so  made  sha)]J  be  received  and  held  in  all  such 
suits  as  prima  facie  the  schedule  of  said  commission- 
ers, without  further  proof  than  the  production  of  the 
schedule  desired  to  be  used  as  evidence,  with  a  certifi- 
cate of  said  railroad  commissioners  that  the  same  is  a 
true  copy  of  the  schedule  prepared  by  them  for  the 
railroad  company  or  corporation  therein  named,  and 
that  notice  of  making  the  same  has  been  published  as 
required  by  law;  provided  that,  before  finally  fixing 
and  deciding  what  the  original  maximum  rates  and 
classification  shall  be,  it  shall  be  the  duty  of  the  rail- 
road commissionei"s  to  publish  ten  days'  notice  in  two 
daily  papers  published  in  Des  Moines,  setting  forth  in 
such  notice  that,  at  a  certain  time  and  place,  they  will 
proceed  to  fix  and  determine  such  maximum  rates  and 
classification,  and  they  shall,  at  such  time  and  place, 
and  as  soon  as  practicable,  afford  to  any  person,  firm,  cor- 
poration or  common  carrier,  who  may  desire  it,  an  oppor- 
tunity to  make  an  explanation  or  showing,  or  to  furnish 
information  to  said  commissioners  on  the  subject  of 


^ 
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determining  and  fixing  such  maximum  rates  and  classi- 
fication ;  and,  in  any  event,  the  original  schedule  of 
rates  and  classification  of  freights,  on  all  lines  of  rail- 
roads in  lawa,  shall  be  fixed  and  go  into  effect  within 
sixty  days  from  the  taking  effect  of  this  act." 

It  will  be  observed,  upon  consideration  of  the 
plaintiff's  petition,  that  the  threatened  injury  which  it 
seeks  to  avert  by  the  injunction  in  this  case  is  the  estab- 
lishing, promulgating  and  enforcing  of  what  in  the 
petition  are  called  "joint  rates  between  petitioner  and 
other  railroads."  It  is  important  that  we  determine,  at 
the  door  of  this  discussion,  what  are  these  "joint  rates," 
the  fear  of  which  is  the  ground  of  the  plaintiff's  action. 
Section  2  of  the  statute  above  quoted  provides,  that 
"all  railroad  companies  doing  business  in  this  state 
shall,  upon  demand  of  any  person  or  persons  interested, 
establish  reasonable  joint  through  rates  for  the  trans- 
portation of  freight  between  points  upon  their  respective 
lines  within  the  state."  Section  3  of  the  same  statute 
provides  that,  "in  the  event  said  railway  companies 
fail  to  establish  through  joint  rates,  or  fail  to  establish 
reasonable  rates  for  such  through  shipments,  it  shall  be 
the  duty  of  the  board  of  railroad  commissioners,  and 
they  are  hereby  directed,  upon  appliVfltinn  nf  nn 
iperson  or  persons  interested,  to  establish  ^oint  rates  for 
the  shipment  ot  ireighi  and  cars  over  two  or  more  lines 
of  railroads  in  this  state."  This  statute  requires  the 
railroad  companies  to  establish  "through  joint  rates," 
and  in  default  thereof  the  railroad  commissioners  are 
directed  to  establish  such  rates.  It  is  plain  that  the 
rates  required  are  joint  rates  of  charges  for  the  trans- 
portation of  freight  and  cars.  See  section  17,  chapter 
28,  Acts  of  the  Twenty-second  General  Assembly,  above 
quoted.  And  it  is  equally  plain  that  the  joint  rates  of 
charges  cover  all  the  charrges  for  the  transportation  over 
two  or  more  roads,  as  though  they  constituted  one  road, 
the  rates  fixed  determining  the  whole  charges.  It  is 
also  plain  that  these  joint  rates  consist  of  the  separate 
rates  of  each  separate  road.  As  their  services  in  the 
transportation  of  the  freight  or  cars  are  not  always 
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equal,  because  of  differences  in  the  distances  of  trans- 
portation, and  for  other  reasons,  the  reasonable  charges 
which  each  ought  to  make  cannot  be  equal.  It  will  be 
seen  at  once  that  the  railroad  companies,  or  the  railroad 
commissioners,  when  establishing  joint  through  rates, 
must  establish  a  rate  for  each  road  which,  when  united, 
will  be  "the  joint  through  rates."  This  is  an  obvious 
construction  of  the  statute  demanded  by  its  language, 
"through  joint  rates"  (plural),  which  the  railroad 
companies  and  the  railroad  commissioners  are  required 
to  establish. 

III.  The  establishing  of  "through  joint  rates"  is 
the  only  duty  to  be  exercised  in  the  discharge  of  the 
power  conferred  upon  the  railroad  commissioners  by 
the  sections  of  the  statute  just  cited,  which  are  the 
occasion  of  plaintiff's  fears  of  interference  with  its 
rights,  whereon  this  action  is  founded.  The  plaintiff 
does  not  allege  any  other  ground  of  action  than  the 
threatened  establishing  of  "through  joint  rates."  No 
other  objections  to  the  statutes  in  question,  pertaining 
to  railroads  and  rates  and  joint  rates,  are  made  in  the 
I)etition ;  none  other  are  before  us  for  consideration. 
It  will  be  here  seen  that  the  statutes  under  considera- 
tion in  no  way  affect  the  duty,  obligations  or  rights  of 
the  plaintiff  as  a  common  carrier,  further  than  is  done 
by  the  regulation  of  rates  of  charges.  The  law  relating 
to  the  receipts  and  delivery  of  freight  to  connecting 
lines,  and  the  obligations  and  rights  of  consignors  and 
consignees  and  of  the  railroads,  growing  out  of  the 
relations  arising  when  such  connecting  lines  exist,  are 
not  modiiied,  restricted  nor  in  any  way  affected  by 
these  statutes.  In  short,  the  duty  of  the  railroad  com- 
panies, as  to  rates  and  joint  rates,  is  alone  affected  and 
regulated  by  these  statutes.  These  conclusions  will  be 
again  brought  to  mind  in  the  further  consideration  of 
the  case. 

IV.  The  considerations  just  expressed  lead  to  the 
conclusion  that  the  power  and  authority  vested  in  the 
state,  under  which  rates  of  charges  for  the  transporta- 
tion of  freight   by  railroads    are    regulated,,  may    be 
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exercised  to  establish  what  are  called  "joint  through 
rates."     That  the  state  may  fix  the  maximum  charges^ 
for  the  transportation  of  freight  by  railroads,   which 
shall  not  be  unreasonable,  is  not  disputed  in  this  case.  1 
It  has  been  so  decided  by  the  United  States  supreme 
court,  and   the  doctrine  has   been  recognized  by  this 
court.     Chicago^   Burlington   &   Quincy  Ry.    Co.   t. 
lowa^  94  U.  S.  155.     In   our  opinion,  no  facts  or  dis^ 
tinctions  in  principle  exist  which  deprive  the  state  of   \ 
authority  and  power  to  establish  "  joint  through  rates,''     I 
while   it'  may,  in    the    exercise   of   its    constitutional    I 
authority,  fix  rates  of  freight  charges  for  each  separate     \ 
railroad.    When  rates,  not  joint,  are  fixed,  the  maxv^^^ 
mum  charges  for  specified  distances,   or  per  mile,  are 
determined  for  each  separate  railroad,  as  shown  by  this 
illustration :    Freight  is  shipped  from  Cedar  Rapids  to' 
Davenport  by  the  Burlington,  Cedar  Rapids  &  North- 
em  and  the  Chicago,  Rock  Island  &  Pacific  railroads. 
The  rate  of  freight  charges  is  fixed  by  the  state  from 
Cedar  Rapids  to  West  Liberty,    and  a    separate  rate, 
from  West  Liberty  to  Davenport.     Now,  here  are  two  1 
separate  rates, — a  rate  for  each  road.     It  is  not  doubted 
that  the  state  may  fix  these  rates,   and  when  that  is 
done  the    charges   for  through  shipments  from  Cedar 
Rapids  to  Davenport  is  the  sum  of  the  separate  rates. 
The  state,  in  the  exercise  of  its  authority,  in  accor  J" 
with  legislative  wisdom,  may  discover  that  these  sepa- 
rate rates,  when  united,  are  too  small  to  compensate 
the  carrier,  or  too  large  to  do  justice  to  the  shipper ; 
that  justice  demands  such  modification  of  these  separate 
charges  that  the  sum  thereof  will  be   reasonable  and 
just,  both  as  to  the  railroad  companies  and  the  shippers. 
Thereupon  the  state,  for  "  through  shipments"  over  the 
two  roads,  fixes  rates  of  charges  for  each  road.     The 
sum  thereof,  united,  constitutes  the  lawful  charge  for 
freight    between    Cedar    Rapids     and     Davenport.     It"! 
clearly  appears  that  the  thing  done  in  the  one  case  is  I 
the  same  as  in  the  other.     It  is  simply  the  fixing  of  the] 
rate  to  be  charged  by  each  road.     No  reason  can  be 
given  why  the  state  should  not  fix  separate  rates,  which 
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should  apply  to  the  through  shipments  between  stations 
of  different  roads.    The  authority  which  will  authorize 
the  fixing  of  rates  for  each  road  may  be  exercised,  when 
there  shall  be  through  shipments  over  separate  roads, 
to  enlarge  or  restrict  such  separate  rates,  in  order  to 
attain  the  ends  of  justice.     It  will  clearly  be  seen  that 
the  words,  "through  join*  rates,"  simply  mean  rates 
which  shall  be   just  and   reasonable   charges  for  the 
transportation  over  the  united  route.    As  we  have  said, 
these  united  charges  must  be  so  apportioned  to  the 
separate  roads  that  each  shall  receive  a  just  and  reason- 
able part  of  the  joint  charge.     If  the  joint  rate  is  fixed 
by  the  railroad  companies,  they  will  determine  the  part 
each  shall  receive.    This  will  be  done  by  the  railroad"^ 
commissioners,  in  case  the  railroad  companies  fail  to  fix  I 
joint  rates ;  and  the  commissioners  will  consider  matters  I 
and  circumstances  which  should    affect  the   division.  / 
Acts,  23d  Gen.  Assem.,  ch.  17,  sec.  4.  --^ 

V.  The  arranging  of  what  is  called  *'  joint  through 
rates ''  is  not  a  thing  that  is  new  in  the  business  of  rail- 
road transportation.  The  current  history  of  the  country 
discloses  the  existence  of  the  practice  among  railroads 
to  make  through  shipments  of  freight  without  change 
of  cars.  Nor  is  this  practice  of  recent  origin.  It  has 
existed  whenever  the  business  of  the  roads  demanded 
it.  Expedition  and  economy  in  transportation  induced 
contracts  and  arrangements  for  through  shipments 
between  points  on  connecting  roads.  It  may  be  that  in 
some  cases  the  managers  of  the  roads  refused  or  failed 
to  enter  into  such  arrangements  or  contracts,  and  it  may 
be  that  in  other  cases  the  business  of  the  roads  has  not 
been  managed  wholly  in  accord  with  the  best  interests 
of  the  corporations  owning  them,  and  with  the  require- 
ments of  the  law.  But  such  failure  of  duty  does  not 
establish  the  right  to  be  exempt  therefrom.  Surely,  the 
course  of  business  which  has  been  found,  by  experience  of 
railroad  management,  to  be  promotive  of  economical 
transportation  and  increase  of  business,  thereby  pro- 
moting the  interest  of  the  ownera  of  the  railroads  and 
the  shippers,  ou^^t  to  be  pursued  ;  and,  if  the  railroad 
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management  fail  or  refuse  to  pursue  it,  the  state,  as  it 
has  done  in  the  statutes  under  consideration,  ought  to 
require  it  to  be  pursued.  This  the  state  can  do  under 
the  authority  it  possesses  to  regulate  and  control  car- 
riers, and  provide  maximum  freight  charges. 

It  will  be  observed  that  section  3  of  the  statute 
above  quoted,  providing  for  joint  through  rates,  con- 
templates the  practice  of  through  shipments,  so  long 
existing,  and  requires  the  railroad  commissioners  to 
consider  the  charges  made  for  joint  inter-state  shipments 
and  the  rates  charged  by  the  railroad  companies  for  ship- 
ments within  the  state.  The  purpose  of  the  statute  is 
to  secure  just  and  reasonable  rates  for  the  shippers  of 
this  state,  and  it  directs  that  the  practice  and  course 
of  business  of  the  railroads  shall  be  considered  in  fixing 
such  rates.  It  cannot  be  that  the  statute  in  question 
will  operate  to  the  denial  of  just  compensation  to  the 
railroad  corporations  for  the  transpoitation  of  jtroperty. 
It  provides  that  joint  rates  flxed  under  the  statutes  shall 
be  reasonable.  The  railroad  commissioners,  it  will  Se^ 
presumed,  will  rightly  discharge  their  duties,  and  will 
fix  reasonable  and  just  "joint  through  rates."  If  these 
officers  fail  in  their  duty,  from  errors  of  judgment  or/ 
from  other  causes,  the  railroads  may  cause  their  action 
to  be  reviewed  and  corrected.  ^ 

VI.    Objections  to  the  statutes  are  urged  in  the 
following  language :     "  We  contend,  therefore,  that  the 

law  seeks  to  compel :    First  that  two  or 

1.  Railroads:  .  1.11  ^        '•  1        j.      -1 

freight  imflio:    more  compauies  shall  enter  involuntarily 

Joint  ratea:  .  ,         1    . .  .1  •■        x-i  j. 

power  of^te    mto  coutract  relations  with  each  other  at 

tlie  demand  of  a  third  person;  scco-nd, 
that  one  company  shall  surrender  its  cars  to  the  posses- 
sion of  another,  or  unload  the  contents  without  com- 
pensation; iJcird^  that,  at  the  demand  of  a  third 
person,  companies  shall  not  only  part  vdth  the  posses- 
sion of  their  cars,  with  no  provision  in  the  law  ss  to 
their  return  or  compensation  for  their  use,  but  shall 
accept  cars  of  other  companies,  and  carry  the  same 
over  its  lines  without  any  provision  for  compensa- 
tion.'* 
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The  statements  of  facts  in  this  position  is  not  wholly 
correct.  It  is  not  correct  that  railroad  companies  are, 
nnder  the  statute,  compelled  to  enter  involuntarily  into 
contract  relations  with  each  other.  It  is  true  that  the 
statute  requires  them  to  enter  into  the  contract  for  joint 
rates,  thus  imposing  upon  them  the  duty  so  to  do ;  but 
it  does  not  provide  for  enforcing  the  duty  by  proceed- 
ings recognizing  a  contract  between  the  parties,  if  that, 
indeed,  could  be  done  ;  nor  does  it  provide  for  penalties 
or  forfeitures  for  failure  to  discharge  the  duty.  It  simply 
provides  that,  in  case  of  failure  to  adopt  joint  rates  by 
the  companies,  the  railroad  commissioners  shall  pre- 
scribe them,  and  the  companies  shall  not  be  permitted 
to  charge  more.  In  that  case,  the  charges  are  not  made 
by  the  companies  under  a  contract,  but  pursuant  to  a 
duty  and  obligation  imposed  by  law.  It  is  not  neces- 
sary, in  order  to  support  an  action  against  a  railroad 
company  for  failure  to  fix  joint  rates,  to  hold  that  it 
is  bound  by  an  obligation  as  of  a  contract.  Its  liability 
arises  by  reason  of  its  failure  to  perform  a  duty  imposed 
by  law.  The  statute,  in  its  principle  and  its  effect  in 
this  regard,  is  not  different  from  other  rules  of  the  law 
applicable  to  common  carriers,  which  hold  them  liable 
for  failure  to  receive  property  for  transportation.  In 
both  cases  the  carrier  is  liable  for  the  non-performance 
of  duty. 

VII.    The  course  of  business  of  railroad  companies, 
originating  in  the  wants  and   demands  of  commerce, 
2. — :_: — :    requires  the  cars   of  one  company  to  be 
oars.  delivered  to  another  for  transportation.     It 

is  presumed  that  rules  relating  to  compensation  for  the 
cars  transported  are  settled  by  agreement,  or  under 
ndes  recognized  and  prevailing  in  the  business  of  trans- 
portation by  railroads.  Afc  all  events,  the  law  provides 
rules  under  which  this  matter  of  compensation  may  be 
settled.  It  is  competent  for  the  railroad  commissioner^ 
if  it  be  necessary,  to  impose  rules  touching  this  matter, 
in  order  to  aid  the  railroad  companies  to  perform  the 
du^y  imposed  by  the  statute  to  provide  for  joint  rates, 
or  to  require  or  enforce  the  performance  of  that  duty. 
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The  fact  that  the  transfer  of  cars  from  one  company  to 
another,  for  the  transportation  of  property  over  more 
than  one  railroad,  without  breaking  bulk,  has  been 
practiced  so  long  as  to  be  recognized  as  of  the  course  of 
business,  of  which  we  will  take  judicial  notice  {Peoria 
&  P.  U.  Ry.  Co,  7).  Railroad^  109  111.  135 ),  is  a  complete 
answer  to  the  complaints  made  in  the  objections  under 
consideration.  Surely  a  course  of  business  so  long  pur-"^ 
sued,  and  so  extensively  prevailing,  and  demanded  by 
the  commerce  of  this  country,  cannot^  when  recognized 
and  required  by  statute,  become  so  objectionable  in 
principle,  so  oppressive  in  operation,  as  to  require  the 
statute  to  be  declared  unconstitutional.  A  railroad 
company,  as  a  common  carrier,  is  required  to  receive 
and  transport  freight  offered  to  it  for  transportation. 
The  reasons  upon  which  this  rule  is  founded  impose 
upon  it  the  obligation  to  haul  cars  of  other  companies 
brought  to  it  for  transportation  over  its  own  road. 
Peoria  &  P.  U.  Ry.  Co,  v.  Railroad,  109  111.  136.  As 
the  course  of  business  of  the  railroad  companies  and  the 
rules  of  law  require  them  to  transport  the  cars  of  other 
companies,  surely  a  statute  prescribing  and  enforcing 
the  duty  thus  imposed  cannot  be  regarded  as  interfer- 
ing with  the  constitutional  {guaranties  for  the  protection 
of  the  rights  and  property  of  such  companies.  The 
statute  under  consideration  provides  that  freight  in 
carload  quantities  may  be  transferred,  instead  of  going 
through  to  destination  without  change  of  cars,  the 
cost  of  unloading  being  paid  by  the  company  making  it. 
Acts,  23d  Gen.  Ass^m.,  ch.  17,  sec.  2.  This  provision  is 
intended  to  excuse  the  duty  to  transfer  cars  upon  pay- 
ment of  costs  of  unloading,  and  is  enac.ted  in  the 
exercise  of  legislative  authority,  to  regulate  the  per- 
formance of  duty  by  carriers,  and  prescribe  reasonable 
charges  for  the  transportation  of  freight. 

VIII.     Counsel  for   the    plaintiff    maintain,   upon 
many  grounds,   that  the  statutes  in  question  are  in 

conflict  with  both  the  stat«  and  federal 
fi      .      ■  ____ 

constitutions.     It  is  lirst  urged  that  they 
impair   the  obligation  of   the   contract  arising  under 
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the  plaintiff's  charter.      It  has  been  held  by  the  United 
States  supreme  court   that   railroad    corporations    are 
"subject  to  legislative  control  as  to  the  rates  of  fare 
and    freight,    unless    protected    by    their    charters." 
Chicago,  B.  &  Q.  Ry.  Co.  v.  Iowa,  94  U.  S.  155.     This 
doctrine  is  recognized  by  this  court.     The  authority  of 
the  state  to  control  rates  of  freight  charges  made  by 
railroad  companies  is  not  restricted  so  that  it  cannot  be 
exercised  in  fixing  the  rates  to  be  charged  by  connect- 
ing roads,  which  are  called  in  the  statute  "joint  through 
rates."      Joint  rates,   as  explained  heretofore  in  this 
opinion,  are  simply  the  sum  of  separate  rates  of  the 
respective  roads.     The  railroad  commissioners  in  fixin'gl 
joint  rates,   under  authority  of  the  state,   may  make  I 
just  and  reasonable  orders  for  the  return  of  cars  and  fori 
compensation  for  their  use,  or  for  hauling  them,  and! 
they  vrill  consider  these  matters  in  fixing  the  separate! 
rates  which  together  make  the  joint  rate.    The  consti-l 
tutional  objection  in  this  point  demands  no  further  con-j 
sideration.  '^ 

IX.     It  is  urged  by  the  plaintiff's  counsel  that  the 
statute  is  in  conflict  with  the  fourteenth  amendment  of 
4.  — :  — ;:  — :   the  coustitution  of  the  United  States,  "  in 
law.  that,  without  due  process  of  law,  and  with- 

out just  compensation,  it  takes  away  from  the  corpora- 
tors funds  invested  by  them  upon  certain  specified 
trusts,  and  applies  these  funds  to  uses  to  which  the 
owners  never  consented."  We  understand  this  objec- 
tion, in  effect,  to  be  this:  That  by  the  statute  the 
plaintiff  or  its  stockholders  are  deprived  of  property 
without  due  process  of  law.  The  power  of  the  stat«  ist 
exercised  through  designated  officers,  the  railroad  com- 
missioners, by  proceedings  specially  provided  to  enforce 
the  authority  of  the  state.  They  are  designated  by  the 
Code  special  proceedings,  in  which  rights  may  be  estab- 
lished and  remedies  enforced,  and  are  pursued  in  man^ 
cases.  Code,  sec.  2504.  Railroad  corporations  acquire 
lands  to  be  occupied  by  their  roads  by  special  proceed- 
ings. Surely,  the  same  character  of  proceedings  may  be 
invoked  to  enforce  the  performance  by  them  of  lawfully 
Vol.  82—23 
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imposed  duty.  The  proceedings  provide  for  notice 
to  the  railroad  companies,  and  that  they  shall  be  heard 
in  regard  to  the  questions  of  joint  rates.  Acts,  23d  Gen. 
Assem.,  ch.  17,  sec.  4.  It  is  a  mistake  to  suppose  thaT^ 
* '  due  process  of  law ' '  is  found  only  in  law  or  chancery  J 
actions.  Special  proceedings,  applicable  to  specified 
subject-matter,  and  conformable  to  the  rules  requiring 
notice  and  the  acquisition  of  jurisdiction,  and  which 
affect  all  persons  alike,  whose  property  or  rights  come 
within  the  lawful  scope  of  the  proceedings,  are  prose- 
cuted with  ''due  process  of  law."  6  Amer.  &  Eng. 
Ency.  Law,  tit.  "Due  process  of  law."  The  statutes 
are  designed  to  prevent  railroad  corporations  from 
charging  unreasonable  rates  for  the  transportation  of 
property.  Surely,  it  cannot  be  claimed  that  they  are 
deprived  of  property  and  property  rights  by  restrictions 
against  unreasonable  charges. 

In  this  connection  counsel  repeat  objections  founded 
upon  what  they  term  "enforced  contractual  relations" 
between  the  railroad  companies.  We  have  shown  that 
these  joint  through  rates  are  often  agreed  upon  by  the 
railroad  companies.  They  determine,  in  the  common 
course  of  business,  the  division  of  charges,  and  where 
and  to  whom  they  shall  be  paid.  Under  the  statute  in 
question,  it  is  made  the  duty  of  the  railroad  companies 
to  establish  joint  through  rates.  If  they  fail  to  perform 
the  duty,  the  railroad  commissioners  will  establish  the 
rates  as  they  should  have  done,  and  will  do  just  as  they 
should  have  done  and  could  have  done, — ^prescribe  the 
time  and  place  of  payment,  and  the  division  of 
charges.  There  will  be  no  more  difficulty  in  obeying  the" 
requirements  of  the  railroad  commission  than  in  per- 
forming their  own  agreements  for  joint  through  rates, 
entered  into  in  the  course  of  their  business.  It  is  plain  I 
that  the  rights  of  the  plaintiff  will  not  be  invaded  under  i 
this  statute,  and  it  will  suffer  no  oppression.  vj 

X.     It  is  argued  that  the  statutes  are  void  for  the^ 
reason  the  railroad  commissioners  are  not  a  judicial 

body,  and  ought  not  to  be  permitted  to  fix 
rates  which  shall  be  regarded  as  prima 
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facie  reasonable,     The  question  of  the  reasoiubleness^ 
of  the  rates,  it  is  argued,  ought  to  be  judicially  deter- 
mined ;  and  so  it  can  be  if  the  action  of  the  commission 
is  not  satisfactory  to  the  railroad  company.      The  pro^ 
vision  of  the  statute  that  the  rates  fixed  by  the  com- 
missioners shall  be  regarded  as  prima  facie  reasonable 
is  not  of  an  unusual  character,  and  was  enacted  in  the 
•exercise  of  the  undoubted  power  of  the  state  to  prescribe 
rules  of  evidence  in  all  proceedings  under  the  laws  of 
the  state.    The  law  presumes  the  acts  of  officers  of  th^e^ 
state  to  be  rightly  done,  and  gives  them  faith  accord-  I 
Ingly.    This  rule  is  not  unlike  the  provision  of  thejl 
statute  complained  of  by  the  plaintiff.    The  courts  oi 
law  and  chancery  are  open  to  the  railroad  corporations 
for  proceedings  to  review  the    acts    of   the    commis- 
sioners in  fixing  rates  of  charges. 

XI.    It  is  urged  that  the  statutes  are  in  conflict  with 
section  8,  article  1,  of  the  constitution  of  the  United 

States,  in  that  it  is  an  attempt  to  regulate 
^'  imir-7m5e  *  Commerce  between  the  states.  The  position 
commerce.  -^  }^r^^Q^  upou  thcse  alleged  facts.  The  plain- 
tiff's  road,  in  its  route  between  Burlington  and  Rock 
Rapids,  passes  through  a  part  of  Minnesota.  Trains 
running  between  these  cities  would  pass  through 
another  state,  and,  therefore,  counsel  conclude  shipments 
between  these  cities,  on  these  trains,  is  inter-state  com- 
merce. We  need  not  determine  whether  traffic  between 
cities  of  the  same  state  is  merchandise,  which,  pursuant 
to  the  traffic,  is  transferred  from  one  city  of  the  state  to 
another,  by  a  route  partly  in  another  state,  by  a  rail- 
way company  organized  under  the  laws  of  the  state, 
which  carries  the  merchandise  within  the  jurisdiction 
-of  the  other  state,  is  inter-state  commerce.  See,  on  this 
question,  Commonv>ealth  v.  Railroad^  17  Atl.  Rep.  (Pa.)  * 
179,  and  State  v.  Railroad,  41  N.  W.  Rep.  (Minn.)  1047, 
recognizing  adverse  rules,  the  first  maintaining  that 
such  a  transaction  is  not  inter-state  commerce.  The 
petition  does  not  allege  that  defendants  are  about  to  fix 
joint  rates  between  Burlington  and  Rock  Rapids.  If  if! 
4^6  not  lawful  for  them  to  do  so,  we  will  presume,  when  j 
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f  called  on  to  act,  they  will  not  fix  such  a  joint  through 

/rate.     We  would  not  annul  a  statute  on  the  ground  of  a 

fear  of  its  erroneous  execution  in  one  particular.     Upon 

the  question  of  law  presented  by  counsel  we  intimate  no 

opinion. 

XII.  Chapter  28,  Acts  of  the  Twenty-second  Gen- 
eral Assembly,  provides  that,  when  recovery  is  had  for 
^  . . ,   its  violation,  attorney's  fees  are  adjudged 

attorney  fees,  agaiust  the  defendant.  It  is  insisted  that 
a  privilege  is  here  granted  to  a  suitor  which  is  withheld 
from  other  citizens.  All  citizens,  having  litigation  of 
the  character  indicated,  have  equal  rights  to  recover 
attorney's  fees.  The  legislature  may  prescribe  rules 
permitting  recovery  of  double  damages  or  attorney- a* 
fees  in  one  class  of  cases,  and  deny  it  in  all  others. 
There  is  no  inequality  therein  forbidden  by  the  constitu- 
tion and  laws. 

XIII.  It  is  insisted  that  the  provision  imposes  a 
"  penalty  for  exercising  the  right  of.  defense."  It  will 
be  seen  that,  if  the  defense  is  established,  there  can  be 
no  penalty  ;  if  it  be  not,  it  will  be  rightly  imposed. 

XIV.  It  is  urged  that  the  statute  is  void  for 
uncertainty,  in  that  it  does  not  define  the  offense  for 

which    the    penalties    provided    may  be 
®*  «;tatir<leJ^'  imposed.    These    offenses    are    explicitly 
otteSJt  ^       defined  in  chapter  28,  Acts  of  the  Twenty- 
chaiKed.  second  General  Assembly,  sections  11,  23. 

It  is  said  that  the  statute  is  uncertain,  because  it  does 
not  prescribe  what  shall  constitute  a  reasonable  rate. 
It  declares  that  the  rate  x^xed  by  the  commission  shall 
he  prirna facie  evidence  that  it  is  reasonable.    But  it 
permits  the  accused .  to  show  in  defense  that  it  is  not 
reasonable.    The  law  requires    reasonable  rates  to  be 
•  charged.     What  constitutes  such  rates  is  a  question  of 
fact  to  be  determined  under  the  rules  of  the  law.     ButS 
it  is  said  that  the  commissioners'  rate  would  not  secure  / 
the  accused    from  conviction   if  it  be  shown  that  the  I 
charges  fixed  by   the   commissioners   are   excessive, — 
greater  than  is    reasonable.     But  the  purpose  of  the 
provision  authorizing  the  commission  to  fix  rates  is  to 
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determine  a  maximum  rate,  beyond  which  the  railroad] 
company  may  not  charge.     It  may  charge  the  rate  fixed  J 
but  no  more.    In  prosecutions  to  recover  penalties  foi 
the  violation  of  the  statute,  the  state  is  precluded  froi 
Iftnying  tlinf.  thp>  commiaaioners^  rates  are  unreasonaEIeJ 

XV.  It  is  urged  that  the  fines  imposed  by  the 
statutes  for  its  violation  are  excessive,  and  f orbidde'n  by 

section  17,  article  1,  of  the  state  constitu- 
•  ZZ;  ]^k)ty:     tion.    The  fines  are  intended  to  enforce 

obedience  to  the  law  by  corporations  having 
great  incomes  and  controlling  vast  properties.  The  legis- 
lature, in  exercise  of  its  wisdom,  fixed  penalties  which, 
if  imposed  upon  individuals,  might  appear  excessive, 
but  when  imposed  upon  the  corporations  would  be 
esteemed  no  greater  than  is  necessary  to  enforce  obedi- 
ence to  the  statute.  The  railroad  companies  have  a 
ready  and  efficient  way  of  avoiding  these  severe  pen- 
alties,  namely,  by  obeying  truly  the  laws  of  the  state. 
If  they  do  this,  they  are  in  no  danger  of  the  penalties; 
if  they  do  not,  they  are  in  no  condition  to  complain  of 
the  laws. 

XVI.  It  is  insisted  that  the  rates  established  under 
authority  conferred  by  chapter  17,  Acts  of  the  Twenty- 
third  General  Assembly,  are  absolute,  and, 

to.  — J  ~-  — •  upon   the    questions  of  their  justice  and 

reasonableness,  are  final  and  conclusive. 
The  third  section  confers  such  authority  upon  the 
railroad  commissioners.  It  is  insisted  that  this  section 
fails  to  provide  that  the  rates  shall  be  onlj  prima  facie 
evidence  that  they  are  just  and  reasonable.  It  is 
claimed  by  counsel  that  the  last  sentence  is  unintelli- 
gible,— ^at  least  so  uncertain  as  to  be  incapable  of  con- 
struction. It  may  be  assumed  for  the  purpose  of  the 
argument,  that  this  position  is  correct.  It  is  evident 
that  this  section  is  not  wholly  in  the  language  used  in 
its  enactment  by  the  general  assembly ;  the  history  of 
the  law  supports  this  conclusion.  The  act  contain- 
ing the  provision  is  amendatory  to  chapter  28,  Acts  of 
the  Twenty-second  General  Assembly,  and  confers 
authority  to  fix  joint  through  rates,  which  was  not  done 
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in  the  prior  statute.  That  statute  provides  that  the 
rates  fixed  by  the  railroad  commissioners  shall  be  prima 
facie  evidence  that  they  are  just  and  reasonable.  The^ 
amendatory  statute  provides  that  in  making  joint  rates, 
and  in  changing  and  revising  the  same,  the  railroad  com- 
missioners shall  be  governed,  as  nearly  as  may  be,  by 
all  the  provisions  of  the  act  to  which  it  is  amendatory, 
and  that  the  punishments  and  penalties  provided  in  the 
prior  act  shall  be  inflicted  for  the  violation  of  the 
amendatory  act.  See  sections  1  and  6.  No  other  pun.- 
ishments  and  penalties  are  prescribed.  It  will  be 
observed  that  section  6,  in  express  language,  declares 
that  the  punishments  and  penalties  contemplated  by  the 
act  shall  be  inflicted  for  unjust  and  unreasonable^ 
charges.  The  charges  fixed  by  the  railroad  commis^ 
sioners  are,  under  the  statute,  prima  facie  evidence  of  ' 
their  reasonableness.  For  the  violation  of  the  law  in 
charging  more  than  reasonable  joint  rates  as  determined 
by  law,  punishments  and  penalties  are  alone  provided. 
We  conclude  that,  according  to  the  obvious  construc- 
tion of  the  two  statutes,  read  together,  the  joint  rates 
are  not  absolute,  but  are  prima  facie  evidence  only  of 
their  reasonableness  and  justice.  The  construction  of 
the  statute  we  have  adopted  gives  it  effect ;  thai 
insisted  upon  by  the  plaintiff  would  defeat  it.  We  are- 
required,  under  the  familiar  rules  of  the  law,  the  statute 
being  susceptible  of  conflicting  and  doubtful  construc- 
tion, to  adopt  that  one  which  supports  the  statute  in 
all  its  parts,  and  if  the  statute  in  some  of  its  provisions 
be  so  indefinite,  uncertain  or  unintelligible  as  to  be 
incajiable  of  enforcement,  or  be  void  because  of  conflict 
with  the  constitution,  or  for  any  other  reason,  we  must 
sustain  the  statute  in  all  its  parts  which  are  not  subject 
to  such  objections. 

XVII.     Another  familiar  rule  of  the  law  requires  ; 

courts  to  uphold  statutes  unless  they  are  so  plainly  and 
palpably  in  conflict  with  the  constitution  as  to  leave  no 
doubt  or  hesitation  in  the  judicial  mind  of  their  inva- 
lidity.   Stewart  v.  Supervisors^  30  Iowa,  9;  JRailroad 
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V.  SwpervisorSj  67  Iowa,  199 ;  Oaies  v.  Brooks,  69  Iowa, 
610;  Morrison  v.  Springer^  16  Iowa,  304.  It  cannot 
be  fairly  claimed  that  the  statutes  in  question  are 
plainly  and  without  a  doubt  unconstitutional. 

XVIII.  Counsel  for  the  plaintiff  insist  that  the 
order  of  the  district  court,  in  overruling  the  motion 

to  dissolve  the  injunction,  must  be  affirmed 
deimSi^r^  facts  ou  this  grouud :    The  motion  to  dissolve 

admits  the  allegations  of  the  petition.  It 
is  claimed  one  of  these  allegations  is  "that  joint  rates, 
as  contemplated  by  the  statute,  would  so  reduce  plain- 
tiff's income  as  to  render  its  business  unremunerative." 
It  is  insisted  that,  upon  this  admission,  it  must  be  held 
that  the  statute  in  question  would  have  the  effect  to 
deprive  the  plaintiff  of  its  property.  Without  inquiry 
whether  the  effect  of  the  statute  upon  the  plaintiff's 
business,  as  claimed,  would  be  ground  of  holding  it 
involved,  and  enjoining  its  enforcement,  we  think  the 
loss  of  plaintiff '  s  property  is  not  shown  in  the  plain- 
tiff's  petition.  The  language  of  the  petition  upon 
which  counsel  base  the  position  under  consideration  is 
this :  *'That  by  said  acts  your  petitioner  is  denied  the 
right  and  liberty  of  contracting  with  reference  to  its 
business,  and,  therefore,  is  its  property  taken  from  it 
without  consent,  and  it  is  compelled  to  enter  into  invol- 
untary, unreasonable  and  unprofitable  contracts  with 
other  railroad  companies,  at  the  instance  of  third  par- 
ties, compelling  the  operation  of  its  road  at  a  loss." 
What  is  averred  here  as  to  the  deprivation  of  property, 
and  the  future  operations  of  the  road  at  a  loss,  are  mere 
conclusions  as  to  supposed  effects.  It  does  not  amount 
to  an  allegation  of  frets.  It  is  the  mere  statement  of  a 
conclusion  that  the  road  would  be  operated  at  a  loss 
because  plaintiff  would  be  compelled  by  the  statute  to 
enter  into  involuntary,  unreasonable  and  unprofitable 
contracts.  The  allegation  in  question  is,  indeed,  a  con- 
clusion based  upon  another  conclusion  as  to  the  supposed 
operations  of  the  statute. 

XIX.  It  is  also  insisted  that,  as  the  dissolving 
of   an  injunction   is  a  matter   resting  largely  in  the 


344  B.,  C.  R.  &  N.  Ry.  Co.  v.  Dey.        [  82  Iowa 

discretion  of  the  court,  the  refusal  of  the 
'  arsaoiuiion  in   court  below  will  not  be  disturbed  unless  it 

motion:  d!s-  ■•      j •  j»  i_        <•  •. 

cretion  of        appears  such  discretion  has  been  abused. 

trial  court. 

But  this  rule  does  not  apply  to  cases 
involving  questions  of  law  arising  upon  the  face  of  the 
petition  itself.  If  it  appear  upon  the  face  of  the  plead- 
ings that,  as  a  matter  of  law,  the  injunction  ought  not  to 
have  been  granted,  it  will  be  dissolved.  Surely,  the 
operations  of  a  statute  of  a  state  will  not  be  suspended 
by  injunction  for  conflict  with  the  constitution,  under 
this  doctrine  of  discretion,  when  the  petition  therefor, 
upon  its  face,  shows  that  it  is  constitutional,  or  that, 
it  is  not  clearly  and  without  doubt  unconstitutional. 
The  failure  to  dissolve  the  injunction,  upon  proper' 
motion,  was  not  done  in  the  exercise  of  judicial  discre- 
tion. The  enforcement  and  obedience  to  the  rules  of 
law  are  not  left  to  the  discretion  of  the  court. 

XX.  The  views  just  expressed,  and  the  rules  upon 
which  they  are  based,  dispose  of  another  position  of 

counsel,  namely,  that  the^  injunction  will 

aniwer.  *         not  be  dissolved  on  motion,  because   the 

facts  alleged  in  the  petition  are  not  denied 
by  answer,  and  that  the  relief  sought  will  not  be  eflFect- 
ual  if  the  injunction  be  not  maintained.  But  there  are 
no  issues  of  fact  raised  by  this  motion, — ^they  are  all  of 
law.  The  issues  involve  the  validity  of  the  statu t-^s  in 
question.  If  they  be  held  valid,  no  facts  are  alleged 
in  the  petition  which  will  defeat  them.  \ 

XXI.  Much  is  said  in    argument    attacking   the\ 
justice  and  policy  of  the  statutes.     With  these  things  [ 

we  have  nothing  to  do.     They  are  for  the  I 

14.  Statutks:  ^-»  •/  i 

public  policy,     consideration  of  the  legislative  department  I 

of  the  government  alone. 
These  views  disi)ose  of  all  questions  arising  in  the 
case,  and  lead  us  to  the  conclusion  that  the  judgment 
of  the  district  court  ought  to  be  reversed. 

RoTHROCK,  J.  (dissenting). — It  appears  to  me 
that  the  foregoing  opinion  is  unsound  in  its  reasoning, 
and   wrong   in   its   conclusions,    upon   two    questions 
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involved  in  the  record  in  the  case.    These  questions 
involve   the    validity    of   certain    provisions  found  in 
chapter  17,  Laws,  Twenty-third  General  Assembly.  "T" 
believe  that  parts  of  that  act  are  plainly  invalid,  and 
ought  not  to  be  upheld  by  this  court ;  and  it  is  proper 
to  say  here  that  the  question  as  to  the  power  of  the 
legislature  to  authorize  the  railroad  commissioners  to 
establish  and  promulgate  joint  rates  for  the  transporta- 
tion of  freight  over  connecting  lines  of  railroad  is  not 
necessary  to  be  determined  in  this  case.     The  questiont 
is,  does  the  said  act,  by  reason  of  its  plain  language,  \ 
violate  the  constitution  of  the  United  States,  and  of  \ 
this  state  in  so  far  as  it  compels  a  common  carrier  to  \ 
perform  service  without  compensation,  or  to  surrender    j 
its  property  to  another  carrier,  and  thus  deprive  it  of    I 

its  proi)erty  without  due  process  of  law?  i 

The  first  question  arises  upon  the  second  section  of 
the  act.  It  is  therein  provided  that  "  carload  lots  shall 
be  transferred  without  unloading  from  the  cars  in  which 
such  shipments  were  first  made,  unless  such  unloading  in 
other  cars  shall  be  done  without  charge  therefor  to  the 
shipper  or  receiver  of  said  carload  lots,  and  such  transfer 
be  made  without  unreasonable  delay.^'  This  provision 
of  the  law  is  absolute.  It  seeks  to  compel  the  initial 
-carrier  to  deliver  its  loaded  cars  to  the  connecting  car- 
rier without  any  rule  or  regulation  for  its  return,  and 
without  its  consent,  or  to  unload  the  contents  of  the 
-car  into  other  cars  without  compensation.  It  is  appar- 
^nt  that  the  initial  carrier  is  compelled  by  the  act  to 
name  to  the  shipper  a  joint  through  rate  over  all  lines 
of  road  which  the  shipper  may  designate.  The  law 
Attempts  to  compel  the  initial  carrier,  if  the  freight  be 
paid  in  advance,  to  account  to  all  other  carriers  for 
-their  proportion  of  the  charges,  or,  if  the  freight  be 
paid  to  the  last  carrier,  it  becomes  the  agent  or  col- 
lector  for  all  the  others.  This  enforces  contractual^ 
Telations  against  the  will  of  the  parties,  and  it  is  no  I 
tinswer  to  say  that  it  is  not  in  the  nature  of  a  contract,  / 
V  ^t  that  it  is  a  rule  or  regulation  prescribed  by  law^ 
It  partakes  of  the  nature  of  a  contract,   by  whatever 
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name  it  may  be  called  ;  and  tho  fact,  that  carriers  over7 
connecting  lines  do,  by  contract,  make  through  ship-  / 
ments,  is  no  reason  why  they  should  not  be  allowed  to 
make  their  own  contracts  at  least  so  far  as  to  protect 
themselves  in  the  collection  of  their  freight  charges,  I 
and  in  the  control  of  their  cars.     They  should  have  this 
power,  or  the  law  should  provide  for  such  regulations 
as  would  protect  them  in  their  undoubted  rightp. 

The  second  question  is  whether,  by  the  act  unde?s 
consideration,  the  joint  rates  fixed  by  the  commission- 1 
ers  are  to  be  regarded  as  absolute.    The  last  part  of  \ 
section  8  of  the  act  is  unintelligible.     What  is  intendea 
thereby  cannot  be  determined  without  the  int-erpolation 
of  words,  so  as  to  give  meaning  to  that  which  is  abso- 
lutely unmeaning.    I  am  not  aware  that  any  court  has 
ever,  under  the  guise  of  construction,  entered  upon  the 
field  of  legislation  to  the  extent  required  to  hold  that 
the  act  provides  that  the  schedule   of  rates   shall  be 
prima  facie  evidence  that  the  same  are  reasonable  and 
just ;  and  the  attempt  to  find  ground  upon  which  to 
hold  the  act  valid,  by  reference  to  the  act  of  which  it 
purported  to  be  amendatory,  it  seems  to  me  is  equally 
unwarranted. 

Without  elaborating  these  questions,  I  conclude 
that  no  court  ought  to  be  called  upon  to  uphold  an 
act  like  this,  which  attempts  to  control  the  most 
important  rights  without  the  semblance  of  an  effort 
to  protect  the  parties  affected  thereby.  In  addition 
to  the  failure  to  make  the  third  section  intelligible, 
the  second  section  requires  that,  if  the  initial  carrier 
does  not  deem  it  prudent  to  deliver  its  car  to  the  con- 
necting line  for  any  reason,  such  as  that  the  car  is 
required  to  transact  its  own  business,  or  that  it  may 
have  to  institute  legal  proceedings  to  procure  its  return, 
the  contents  shall  be  unloaded  '*in  other  cars"  with- 
out unreasonable  delay.  It  is  to  be  supposed  that  this 
means  other  cars,  the  property  of  the  connecting  line. 
It  cannot  discharge  its  obligation  by  unloading  in  a 
warehouse,  if  the  connecting  carrier  neglects  to  furnish 
other  cars.    It  appeals  to  me  that  it  will  be  time  enough 
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to  authorize  the  establishment  of  through  rates  when  a 
law  shall  be  passed  making  provision  for  the  protection 
of  the  rights  of  property  which  are  everywhere  and  at 
all  times  regarded  as  sacred,  and  of  which  the  owner 
cannot  be  deprived  even  by  legislative  authority,  with- 
out due  process  of  law.  In  n>y  opinion,  the  order  and 
judgment  of  the  district  court  should  be  AFFiRMigD. 

Robinson,  J.,  concurs  in  this  dissent. 


82    347 
OT    27:^1 

A.  C.  Ayres,  Trustee,  Appellant,  v.  Siebel  &  Co.,       ^s-T  347 

Appellees.  82  347 

f 107  219 

Trustees :  capacity  to  sue  in  foreign  state  :  comity.    The  courts    ,S  *E 
of  this  state  will  n6t,  as  a  matter    of   comity,    extend  to  one, 
appointed  by  a  foreign  court  as  trustee  of  a  foreign  corporation, 
authority  to  sue  in  the  courts  of  this  state  upon  a  contract  between 
such  corporation  and  a  citizen  of  this  state. 

Appeal  from  Mahaska  District  Court. — Hon.   J.   K» 

Johnson,  Judge.' 

Monday,  February  9,  1891. 

Sinker,  Davis  &  Co.  was  a  corporation  organized 
under  the  laws  of  the  state  of  Indiana.  As  such  it  con- 
tracted with  the  defendant  firm  to  furnish  certain 
machinery  for  a  flouring  mill  at  Oskaloosa,  in  this 
stat«,  and  put  the  same  in  operation.  The  plaintifT, 
as  trustee  of  such  corporation,  appointed  by  the  circuit 
court  of  Marion  county,  Indiana,  brings  this  action 
to  recover  a  balance  of  twelve  hundred  dollars  on  the 
contract  price  of  forty-eight  hundred  dollars,  to  be  paid 
for  the  materials  and  work.  The  issue  formed  and  the 
proceedings  had  were  such  that  the  appellant  states  the 
following  as  the  only  question  for  consideration  on  this 
appeal,  and  it  may  be  so  regarded:  "Can  a  foreign 
trustee  or  receiver  of  a  corporation,  organized  under 
the  laws  of  the  state  of  Indiana,  maintain  an  action  in 
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the  courts  of  this  state  on  a  contract  entered  into 
between  such  corporation  and  a  citizen  of  this  state?" 
The  district  court,  by  its  rulings,  held  to  a  negative 
view  of  the  question,  and  from  a  judgment  in  accord 
with  that  view  the  plaintiff  appeals. — Affi/rmed. 

Bolton  &  McCoy  and  Seevers  &  Seevers^  for  appel- 
lant 

Blanchard  &  Preston^  for  appellees. 

Granger,  J. — This  action  is  brought  by  a  trustee, 
but  the  question,  as  presented,  includes  the  right  of  a 
receiver  to  bring  such  actions,  which  of  course  we  are 
not  to  determine,  and  its  only  effect  in  the  case  must 
be  limited  to  the  influence  it  may  have  on  the  real 
question  before  us,  and  we  assume  that  such  was  the 
intention  in  making  it  a  part  of'  the  question.  The 
text- writers  upon  the  authority  of  trustees,  executors, 
administrators  and,  with  some  exceptions,  receivers,  to 
maintain  actions  outride  of  the  territorial  limits  of  their 
appointment,  are  in  substantial  accord,  and  are  to  the 
effect  that  such  right  does  not  exist.  Perry  on  Trusts 
[2  Ed.]  sec.  71;  3  Redfield  on  Wills  [3  Ed.]  p.  24; 
Schouler,  Ex'rs,  sec.  164.  The  rule  thus  announced 
has  such  support  in  adjudicated  cases  that  the  appel- 
lant, in  argument,  concedes  that  even  as  to  receivers, 
as  to  which  the  courts  have  indulged  a  somewhat  more 
liberal  rule,  there  is  no  such  right,  except  that  ''it  has 
been  frequently  recognized  as  a  matter  of  comity."  As 
to  trustees,  executors  and  administrators,  no  such  rec- 
ognition has  been  extended  by  the  courts,  so  far  as  we 
are  advised,  with  the  exception  that  where  executors 
and  administrators,  by  virtue  of  their  office,  become 
seized  in  their  own  right  of  the  personal  eCects  of  the 
defendant  in  possession,  if  such  effects  should  be  car- 
ried into,  and  withheld  from  the  executor  in,  any  other 
state,  an  action  may  be  maintained  by  the  executor 
therefor ;  and,  also,  where  the  title  to  property  in  pos- 
session becomes  perfected  under  the  administration  in 
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one  state,  any  action  requisite  to  vindicate  and  enforce 
snch  title  in  another  state  may  be  maintained  without 
recourse  to  local  administration.  To  what  extent  these 
exceptions  may  be  affected  by  our  statutory  provisions 
we  need  not  now  determine. 

We  meet,  then,  so  far  as  this  question  is  concerned, 
an  unbroken  array  of  authorities,  both  elementary  and 
adjudicated,  extending  through  a  long  course  of  time, 
denying  the  plaintiff  the  right  to  maintain  this  action, 
except  in  so  far  as  the  rule  may  be  influenced  by  the 
fai  i  that  in  certain  cases  of  receiverships,  through  a 
spirit  of  comity,  the  courts  have  extended  the  rule.  It 
is  not,  however,  to  be  understood  that  the  exercise  of 
this  spirit  of  comity  is  such  as  to  make  it  general.  The 
instances  are  such  that  they  are  exceptional,  rather 
than  general.  It  is  very  apparent  that  the  courts,  in 
making  this  exception  as  to  receivers,  have  been 
actuated  by  a  belief  that  especial  reasons  existed  for  it 
in  their  behalf,  when  we  consider  that,  as  to  such 
officers  as  the  plaintiff,  the  right  has  so  many  times  and 
universally  been  denied.  The  reasons  for  the  rule  we 
need  not  discuss.  That  it  has  merit  in  its  general  appli- 
cation should  not  be  questioned.  While  disposed  to 
meet  every  requirement  dictated  by  the  law  of  comity 
between  the  states,  which  is  the  ground  upon  which  we 
are  asked  to  sustain  appellant's  view  of  the  case,  the 
exercise  of  such  a  power,  in  a  judicial  way,  should  be 
guarded,  and  have  especial  reference  to  the  rights  of 
parties,  and  the  rules  of  law  under  which  they  were 
acquired.  These  parties  have  come  into  their  present 
relationship  as  to  obligations  under  a  universally  rec- 
ognized rule  as  to  remedies,  and  the  means  for  their 
enforcement.  To  change  such  a  rule  in  so  material  a 
particular,  and  after  their  rights  are  fixed,  seems  to  us 
an  unwarranted  exercise  of  judicial  power.  The  legis- 
lature, evidently  recognizing  the  prohibitive  rule  against 
them,  has  provided  by  statute  that  foreign  adminis- 
trators may  be  appointed  to  administer  the  estate  in 
this  state,  by  proper  qualification;  but  they  are  not 
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permitted  to  do  so  merely  by  virtue  of  their  appoint- 
ment in  a  foreign  jurisdiction.  While  thus,  as  to  one 
class  of  representative  persons,  the  legislature  has  mod- 
ified the  general  rule,  upon  certain  conditions,  it  has 
not  included  therein  the  class  to  which  the  plaintiff 
belongs.  Not  designing  to  attach  to  that  fact  undue 
importance,  we  are,  upon  the  whole,  led  to  the  conclu- 
sion that  the  exercise  of  comity  sought  for  at  our 
hands  may,  with  more  propriety,  be  left  for  legislative 
thought  and  action. 

These  views  are  in  harmony  with  the  action  of  the 
district  court,  and  its  judgment  is  AFriKMED.' 


W  850| 

-!!=={  B.  M.  Bangs,  Appellee,  v.  O.  Bebg,  Appellant. 

llS    6071 

^  1.    Mechanic's  Lien:  statement  of  account.     Where  the  state- 

ment of  account  attached  to  an  affidavit  for  a  mechanic's  lien  rep- 
resents aU  of  the  labor  and  materials  for  which  a  lien  is  claimed  as 
having  been  furnished  on  the  same  date,  and  it  is  obvious  that  such 
could  not  have  been  the  case,  such  error  will  not  defeat  the  claim- 
ant's right  to  a  lien,  where  from  the  statement  of  account  and 
affidavit  together  there  plainly  appears  the  date  of  the  contract 
under  which  the  work  was  done,  the  date  of  its  completion, 
and  that  the  labor  and  materials  mentioned  in  the  account  were 
supplied  between  those  dates. 

2.  Pleading :  BXTBPLUSAaB.  A  party  is  not  entitled  to  have  unneces- 
sary averments  in  a  pleading  stricken  therefrom  when  such  aver- 
ments cannot  operate  to  his  prejudice, 

$«     :  mechanic's  lien:  contract.    A  petition  in  an  action  for 

the  foreclosure  or  a  mechanic's  lien  for  labor  and  materials  fur- 
nished in  sinking  a  well,  which  alleges  that  the  well  was  com- 
pleted according  to  the  agreement  of  the  parties,  need  not  allege 
'that  the  same  furnished  sufficient  water  for  the  purposes  for 
which  it  was  sunk. 

Appeal  from    Wright  District   Court. — Hon.   J.   L. 

Stevens,  Judge. 

Tuesday^  Febbxtaby  10,  1891. 
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Action  in  equity  to  recover  an  amount  alleged  to 
he  due  for  sinking  and  completing  a  well,  and  to  f ore- 
-close  a  mechanic's  lien  therefor.  A  motion  to  strike 
out  certain  portions  of  the  petition  was  overniled.  A 
demurrer  to  the  petition  was  then  overruled.  The  defend- 
ant refusing  to  further  plead,  a  decree  was  rendered  in 
favor  of  the  plaintiflE  as  prayed.  The  defendant 
appeals.  — Affirmed. 

J.  IL  Scales^  for  appellant. 

Jamison  &  Secristj  for  appellee. 

Robinson,  J. — The  petition  alleges  that  on  the 
twentieth  day  of  August,  1889,  the  plaintiff  entered 
into  an  oral  agreement  with  the  defendant  to  furnish 
the  materials  and  machinery  and  labor  required  for, 
-and  to  sink  and  put  in,  a  tubular  well,  and  to  place 
therein  a  pump ;  that  the  tubing  for  the  well  was  to  be 
of  iron,  two  inches  in  diameter ;  that  the  well  was  to 
furnish  suflScient  water  for  stock  and  farm  purposes; 
that  for  the  labor  and  materials  required  to  be  furnished 
by  the  plaintiff  the  defendant  agreed  to  board  the  hands 
and  team  engaged  in  doing  the  work,  and  to  pay  one 
dollar  for  each  foot  of  the  depth  of  the  well.  The 
petition  further  alleges  that  the  plaintiff  performed  his 
part  of  the  agreement ;  that  the  well  was  sunk  on  land 
owned  by  the  defendant  and  described,  to  the  depth  of 
•one  hundred  and  four  feet ;  that  the  sinking  of  the  well 
was  commenced  on  the  twentieth  day  of  August,  1889, 
and  that  on  the  twenty-fifth  day  of  September,  1889,  the 
plaintiff  filed  in  the  ofBce  of  the  clerk  of  the  district 
court  of  Wright  county  a  statement  for  a  mechanic's 
lien,  verified  by  affidavit ;  that  it  was  a  just  and  true  state- 
ment and  account  of  his  demands ;  and  that  the  sum  of 
one  hundred  and  fourteen  dollars  and  forty-five  cents  is 
due  thereon,  and  unpaid.  The  statement,  of  which  a 
copy  is  attached  to  the  petition,  shows  a  charge  against 
the  defendant  of  one  hundred  and  four  dollars  for  drill- 
ing and  sinking  the  well  and  placing  a  pump  therein, 
4ind  a  further  charge  of  ten  dollars  and  forty-five  cents 
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for  "board  and  horse  feed"  while  putting  in  the  well 
and  pump.  The  demurrer  contains  numerous  grounds^ 
which  will  be  noticed,  so  far  as  is  necessary ,  in  connection 
with  the  arguments  of  counsel. 

I.  It  seems  to  be  claimed  by  counsel  for  the  appel- 
lant that  tl:  3  statement  of  account  is  insufficient  in  not 
1.  MicHAHio'i       fixing  the  time  when  the  materials  were^ 

me1it*l)Vao-       fumished   and    the   labor  performed.     It 
count.  jg  sliowTi  that  the  agreement  under  which 

the  plaintiflf  claims  was  made  on  the  twentieth  day  of 
August,  1889 ;  that  the  well  and  pump  were  completed 
on  the  second  day  of  the  next  month  ;  and  that  the 
labor  and  materials  w^ere  fumished  by  virtue  of  the 
agreement.  The  affidavit  attached  to  the  account  states 
that  the  labor  was  done  and  the  pump  furnished  on  the 
dates  specified  in  the  account,  and  the  only  date  therein 
mentioned  is  September  2,  1889.  It  is  true  that  all  the 
labor  could  not  have  been  performed  on  that  day; 
but,  taking  the  statement  and  account  together,  and 
it  sufficiently  appears  that  the  materials  and  labor  were 
fumished  between  the  time  of  making  the  agreement 
and  the  time  when  it  was  completed,  and  both  dates  are 
shown.  There  is  a  technical  want  of  accuracy,  which 
does  not  in  any  manner  affect  the  rights  of  interested 
parties.  That  it  was  not  the  result  of  an  intention  to 
mislead  or  to  secure  an  advantage  is  apparent.  The 
statement  shows  the  claim  of  the  plaintiflf,  the  items 
upon  which  it  is  based,  and  the  time  when  they  accrued, 
with  sufficient  fulness  and  accuracy  for  the  purposes 
for  which  a  statement  is  required.  Therefore,  the  error 
in  statement  cannot  defeat  the  right  of  the  plaintiflf  to 
a  lien. 

II.  It  is  said  the  statement  is  unnecessarily  com- 
plicated, and  that  the  court  should  have  stricken  from 
9  plkadiko-  8ur-   *^®  petitiou  Certain  averments  in  regard  to 

piuMge.  the  pump,  tubing,  machinery  and  board  and 

feed.  The  petition  doubtless  contains  some  unnecessary 
averments,  but  they  did  not  and  could  not  result  in  pre- 
judice to  the  defendant.  It  was  not  only  proper,  but 
necessary  to  a  recovery  therefor,  to  plead  the  agreement 


■-  '^:. 


Jan.  1891  ]     Buck-Reineb  Co.  v.  Beatty. 


353 


with  reference  to  board  for  hands  and  team.  The 
plaintiff  sunk  the  well  and  furnished  necessary  mate- 
rials and  a  pump.  For  that  he  was  to  be  paid  in  money 
and  board,  and  one  was  as  much  a  part  of  the  contract 
price  as  the  other.  We  do  not  understand  counsel  to 
question  in  argument  the  right  of  the  plaintiff  to  a  lien 
for  such  improvements  as  that  in  controversy. 

III.  It  is  claimed  that  the  petition  does  not  show 
that  the  well  furnished  sufficient  water  for  stock  and 

TOeohan-     "^^™^  purposes.    It  alleges  in  substance  and 

'  io»8  iteu:  con-     effect  that  the  well  was  completed  accord- 

ing  to  the  agreement,  and  we  think  that 
was  all  that  was  required,  in  the  absence  of  a  motion 
for  a  more  specific  statement. 

The  decree  of  the  district  court  is  affirmed. 


c:^-- 
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Buck-Reinee  Co.,  Appellee,  v.  Jambs  Beatty  et  dl.^ 

Appellees;  J.  H.  Merrill  &  Co. 
et  al.y  Appellants. 

Garnishment:  lien:  attachment  of  mortgaged  chattels.  By 
the  service  of  garnishment  upon  a  mortgagee  in  possession  of 
chattel  property  the  garnishing  creditor  acquires  a  right  to  the 
surplus  in  the  mortgaged  property  above  the  amount  of  the 
mottgage,  which  cannot  be  divested  by  subsequent  attachment 
proceedings  against  the  property  as  provided  in  chapter  117  of  the 
Acts  of  the  Twenty-first  General  Assembly. 

Appeal  from  Appanoose  District  Court, — Hon.  H.  C. 

Traverse,  Judge. 

Tuesday,  February  10,  1891. 
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James  Beatty  is  a  defendant  in  this  suit.  Octo- 
ber 8,  1889,  Beatty  executed  to  J.  H.  Merrill  &  Co. 
and  J.  A.  Philipps  a  chattel  mortgage  on  a  stock  of 
goods  to  secure  the  sum  of  six  hundred  and  thirteen 

Vol.  82—23 


364  Buck-Reiner  Co.  v.  Beatty.        [82  Iowa 

dollars  and  eighty-eight  cents,  and  on  the  following  day 
the  mortgagees  took  possession  of  the  same,  and  the 
store  in  which  the  goods  were  kept.  On  the  same  day, 
and  after  the  mortgagees  had  taken  possession  of  the 
goods,  J.  W.  Garner,  a  defendant,  and  appellant  in  a 
suit  pending  by  him  against  Beatty  to  recover  four 
hundred  and  seventy-seven  doUai-s  and  thirty  cents, 
caused  the  mortgagees  to  be  garnished.  On  the  tenth 
of  October,  1889,  the  deputy  sheriff  of  Appanoose 
county,  by  virtue  of  an  attachment  in  favor  of  the 
plaintiff  company,  and  against  the  defendant  Beatty, 
upon  the  refusal  of  the  agent  of  the  mortgagees  to  open 
the  store  or  surrender  the  goods  for  a  levy,  broke  into 
the  store,  and  attached  the  goods ;  it  being  the  inten- 
tion of  the  plaintiff  company  at  that  time  to  cont^t  the 
validity  of  the  mortgage  by  which  they  were  held.  On 
the  twelfth  of  October  the  plaintiff,  under  the  provis- 
ions of  chapter  117  of  the  Acts  of  the  Twenty-first 
General  Assembly,  deposited  the  amount  due  on  the 
mortgage,  and  made  another  levy  of  the  attachment  on 
the  goods,  and  the  officer  retains  possession  of  them. 
The  mortgagees,  because  of  the  garnishment  of  Garner, 
refused  to  accept  the  money  deposited  in  payment  of 
the  mortgage,  or  to  surrender  the  note  and  mortgage. 
The  plaintiff  brings  this  action,  asking  a  decree  against 
the  mortgagees  for  the  sunender  of  the  note  and  mort- 
gage, and  for  a  judgment  and  foreclosure.  The  defend- 
ant Gamer  pleads  the  facts  as  to  his  garnishment,  and 
claims  that  it  gave  him  a  i)riority  over  the  attachment 
of  the  plaintiff  for  the  payment  of  his  judgment.  The 
district  court  held  otherwise,  and  gave  judgment  for 
the  i)laintiff,  from  which  the  defendant  Garner  and 
the  mortgagees  appeal. — Heversed.    ' 

McNett  &  Tisdal€y  for  appellants. 

W.  J.  liobei'is  and  J.  C.  Davis,  for  appellee. 

Gran'^ek,  J. — The  case  involves  the  construction  of 
chapter  117  of  the  Acts  of  the  Twenty-tirst  General 
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Assembly.  The  precise  point  is  as  to  the  effect  ot  a 
garnishment  nnder  an  attachment  proceeding,  whether 
it  creates  such  a  lien  or  right  to  the  property  that  it 
takes  p^oiity  over  a  lien  by  virtue  of  a  levy  under  an 
attachment,  where  to  make  such  levy  effective  the  . 
mortgage  debt  is  paid,  as  provided  by  the  chapter  cited. 
It  may  be  well  to  lirst  inquire  as  to  the  state  of  the  law 
before  the  act  in  question,  to  better  determine  its  effect 
thereon  by  knowing  the  purpose  to  be  subserved  by  the 
act.  Under  the  law,  as  it  then  existed,  chattel  property 
in  the  hands  of  the  mortgagor,  with  the  right  of  the 
mortgagee  to  possession,  wjis  beyond  the  reach  of  pro- 
cess by  his  creditors,  except  the  mortgagee.  Rindskoff 
V.  Lj/marij  16  Iowa,  260;  Campbell  v.  Leonard^  11 
Iowa,  489 ;  Gordon  v.  Hardin^  33  Iowa,  550 ;  YanslycJc 
V.  Mills,  34  Iowa,  375.  The  effect  of  the  holdings  is  to 
protect  the  property  from  a  lien  resulting  from  a  levy, 
as  well  as  to  protect  the  mortgagee  in  his  right  of 
possession.  It  is  also  true,  and  on  undisputed  author- 
ity, that  such  property  in  tlie  hands  of  a  mortgagee  was 
protected  fiom  seizure  by  process.  It  was,  however, 
the  law  prior  t/O  the  enactment  of  the  act  in  question, 
where  the  property  was  in  the  possession  of  the  mort- 
gagee, that  a  creditor  might,  by  the  process  of  attach- 
ment by  garnishment,  secure  the  suii)lus  after  the 
payment  of  the  mortgage  debt.  Doan  v.  OarreUon 
24  Iowa,  351 ;  Davis  v.  Wdson^  59  Iowa,  187;  Hoffman 
V.  Wetherell,  42  Iowa,  89 ;  McConnell  v.  DenJiam^  72 
Iowa,  494.  It  is,  however,  expressly  held  that  the 
attachment  by  garnishment  creates  no  lien  on  the 
mortgaged  property.  Mooar  t>.  Walker^  46  Iowa,  164  ; 
McConnell  v.  DerJiamy  supra.  In  the  former  case,  a 
principal  question  was,  where  there  was  an  attsiehraent 
by  garnishment,  ''whether,  under  the  attachment  pro- 
ceedings, the  plaintiff  obtained  any  lien  on,  or  right  to," 
the  proi»erty  in  the  hands  of  the  garnishee.  Tiie 
language  indicating  the  extent  of  the  question  to  be 
considered  is  quite  comprehensive,  embracing  not  only 
that  of  a  lien  on,  but  of  any  right  to,  the  property  ;  and 
the  language  of  the  holding  is  equally  comprt^ensive^ 
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foi'  it  expressly  denies  a  right  to  a  lien,  and  declares 
that  the  creditor  must  look  alone  to  the  personal  liabil- 
ity of  the  garnishee.  The  significance  of  such  language 
is  not  doubtful,  and,  in  view  of  it,  we  need  not  discuss 
the  applicability  of  other  authorities  cited  by  the 
appellant.  With  that  state  of  the  law,  the  right  of  a 
creditor,  as  against  a  mortgagee,  was  to  create  a  per- 
sonal liability  through  the  process  of  garnishment ;  and 
that  right  clearly  existed.  On  what  did  this  personal 
liability  of  the  garnishee  depend?  On  the  fact  that 
after  the  payment  of  the  mortgage  debt  there  was  in 
his  hands  a  sui-plus  of  the  pledged  proi)erty.  Because 
of  his  personal  liability,  he  could,  as  against  the 
mortgagor,  exhaust  the  surplus  for  the  discharge  of 
such  liability.  It  may  then  be  proi)erly  said  that  the 
law  gave  to  him  a  lien  on,  or  right  to,  the  surplus  for  that 
purpose. 

We  may  now  inquire  how  the  act  in  question 
affects  the  law  as  thus  stated.  It  provides  ''that  per- 
sonal property,  not  exempt  from  execution,  hereafter 
mortgaged,  *  *  *  may  be  taken  on  attachment  or 
execution  issued  at  the  suit  of  a  creditor  of  a  mortga- 
gor ;  but  before  the  property  is  so  taken  the  oflBcer  or 
plaintiff  must  pay  or  tender  to  the  holder  of  the  mort- 
gage the  amount  of  the  mortgage  debt,  and  interest 
accrued,  or  must  deposit  the  amount  thereof  with  the 
clerk"  for  the  holder  of  the  mortgage.  By  this  pro- 
ceeding the  creditor  obtains  a  lien  on  the  propeity, 
which  before  could  not  be  done. 

We  should  now  inquire  if  the  remedy  so  provided 
is  exclusive.  Does  it  so  operate  as  to  exclude  the  credi- 
tor from  the  proceeding  by  garnishment,  and  a  remedy 
through  the  personal  liability  of  the  garnishee?  If  so, 
the  effect  of  the  statute  is  to  repeal  or  set  aside  a  well- 
lecognized  law  of  the  estate,  and  one  having  its  founda- 
tion in  statutory  enactments.  If  both  may  stand  in 
harmony  with  the  legislative  will,  it  should  be  allowed. 
The  language  of  the  act  does  not  indicate  a  puv])ose  to 
change  the  law,  but  to  add  a  remedy  by  whicii  credi- 
tors may  obtain  a  lien  on  the  property,  and  exhaust  a 
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surplus  which  before  was  many  times  beyond  their 
reach.  The  language  of  the  act  is  that  *' personal  prop- 
erty mortgaged  *  *  *  may  be  taken  on  attachment 
or  execution,"  etc.  There  is  no  reason  for  construing 
the  word  "may''  as  "shall,"  or  as  imperative  in  its 
meaning.  Again,  to  hold  that  the  remedy  provided  by 
the  act  is  exclusive  is  to  deprive  creditors,  who  are 
unable  to  discharge  mortgage  debts  by  payment,  of 
every  means  of  reaching  that  class  of  property,  and 
make  the  law  available  to  the  few,  and  not  the  many ; 
we  believe  that  such  was  not  the  legislative  pur- 
pose. With  the  two  remedies  in  existence,  the  law 
comes  to  the  aid  of  all  classes  of  creditors,  and  works 
injustice  to  none.  How,  then,  where  the  two  remedies 
are  sought  as  to  the  same  property,  as  in  this  case,  does 
the  lien  of  the  attachment  aflfect  the  rights  of  the  gar- 
nishing creditor  ?  Before  the  attachment  was  levied  at 
the  suit  of  the  plaintiff,  Garner's  right  was  thus:  If 
the  mortgagees  had  a  surplus  of  property,  Gamer  was 
entitled  to  the  avails  of  such  surplus.  Was  it  the 
design  of  the  law  that  an  attaching  creditor,  under  the 
act,  should  displace  a  garnishing  creditor  who  had 
secured  such  a  right?  A  law  so  designed  would  be 
manifestly  unjust,  and  such  a  purpose  should  not  be 
attributed  to  the  legislature,  in  the  absence  of  a  clear 
intent.  The  courts  should  not,  by  doubtful  construc- 
tion, divest  such  a  creditor  of  a  right  thus  obtained. 
We  think  the  garnishees  are  not,  because  of  the  attach- 
ment at  the  suit  of  the  plaintiff,  discharged  from  their 
liability  to  Gamer,  and  that  their  liability  carries  with 
it  the  right  to  retain  the  mortgaged  property  for  its 
discharge.  What  might  be  the  rights  of  the  plaintiff, 
if  willing  to  discharge  the  liability  of  the  garnishees  by 
payment,  is  a  question  in  no  way  presented,  and  as  to 
which  we  express  no  opinion. 

Upon  the  record,  there  should  be  a  judgment  for 
the  garnishees,  who  are  the  appellants  herein,  for  the 
property,  and  denying  to  the  plaintiff  its  prayer  for 
foreclosure  and  a  sale.    Reversed. 
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C.  B.  RioHAUDS  etal.^  Appellees,  v.  A%  D.  Wolf  et  al.y 

Appellants. 

Highways :  private  cjonvenience  :  constitutional  law.  The  estab- 
lishment of  a  public  highway  over  the  land  of  one  person  for  the 
mere  convenience  of  an  adjoining  owner  is  prohibited  by  implica- 
tion by  section  IS,  of  article  1,  of  the  constitution  of  this  state. 

Appeal  from    Webster  District   Court. — Hon.   S.   M. 

Weaver,  Judge. 

Tuesday,  February  10,  1891. 

This  is  a  proceeding  by  certiorari^  by  which  the 
plaintiffs  seek  to  set  aside  an  order  of  the  board  of 
supervisors  of  Webster  county,  establishing  a  road  over 
lands  of  the  plaintiffs.  The  district  court  held  and 
adjudged,  in  effect,  that  the  board  had  exceeded  its 
jurisdiction,  and  set  aside  and  annulled  its  proceedings 
and  order.    The  defendants  appeal. — Affirmed. 

Albert  E.  O  larlce,  for  appellants. 

Theodore  Hawley^  for  appellees. 

RoTHROOK,  J. — The  issue  presented  by  the  parties 
is  whether  the  road,  if  established,  would  be  a  private 
or  public  highway,  or,  in  other  words,  whether  the 
appropriation  of  the  plaintiffs'  land  for  the  road  in  ques- 
tion is  the  taking  of  private  property  for  public  pui-poses. 
It  mast  be  conceded  that,  if  the  purpose  is  merely  pri- 
vate, the  action  of  the  board  of  supervisors  cannot  be 
sustained.  Section  18  of  article  1  of  the  constitution 
authorizes  the  taking  of  private  property  for  public  use^ 
and  this  constitutional  limitation  prohibits,  by  implica- 
tion, the  taking  of  private  property  for  any  private  use 
whatever  without  the  consent  of  the  owner.  BanJc- 
head  v.  BrowUj  25  Iowa,  540. 
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The  facts  as  to  the  character  of  the  road  are,  in 
snbstance,  as  follows :  A.  McBane  is  the  owner  of  the 
south  half  of  the  northwest  quarter  of  a  section  of 
land  lying  on  the  west  side  of  the  Des  Moines  river. 
He  also  owns  a  fractional  lot  between  said  eighty  acres 
and  the  river.  The  plaintiffs  own  the  land  adjoining 
McBane' s  land  on  the  south,  from  the  river  to  the 
west  line  of  the  section.  There  is  a  public,  legally  laid 
out  and  traveled  highway  on  the  west  line  of  the  sec- 
tion, running  from  the  city  of  Fort  Dodge  to  Humboldt, 
in  Humboldt  county.  This  road  has  been  open  and 
traveled  for  twenty  years.  It  runs  along  the  whole  of 
the  west  line  of  McBane' s  land.  The  dwelling-house 
on  his  land  is  situated  about  a  half  a  mile  from  this  road. 
The  land  of  the  defendants  is  inclosed  and  used  as  a  pas- 
ture, and  there  is  a  public  road  on  the  south  line  of 
their  land.  The  board  of  supervisors,  on  the  petition 
of  McBane  and  others,  made  the  order  complained  of, 
and  thereby  attempted  to  open  up  a  road  from  the 
south  line  of  the  plaintiffs'  land,  and  running  on  an 
angle  to  the  south  line  of  McBane' s  land,  at  a  point  near 
his  dwelling-house.  The  line  of  the  road  runs  nearly 
north  through  the  plaintiffs'  land  for  about  forty  rods, 
and  then  nearly  in  a  northeast  direction  to  its  northern 
terminus. 

This  is  on  its  face  essentially  a  private  road.  It 
must  have  been  laid  out  and  established  purely  for  the 
private  convenience  of  McBane  or  his  tenant  on  the 
land.  It  is  agreed  and  conceded  by  the  parties  that 
the  commission  appointed  by  the  board  to  examine  and 
report  upon  the  expediency  of  the  road  took  into  con- 
sideration the  convenience  "of  McBane  and  his  tenant 
only  in  reporting  that  the  road  was  necessary  and  expe- 
dient. The  appellants  rely  upon  the  cases  of  Johnson 
V.  Clayton  Co.^  61  Iowa,  89,  and  Pagels  v.  Oaks,  04  Iowa, 
198,  but  these  cases  are  not  in  point.  They  merely 
determine  that,  w^here  a  party  has  no  access  from  his 
land  to  a  public  road,  the  public  may  properly 
claim  a  right  to  have  access  to  the  public  by  a 
public  road.    But  in  the  case  at  bar  it  appears  that 
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there  is  now  a  public  road  ranning  along  the  entire 
west  line  of  McBane's  land.  The  mere  fact  that  it 
would  be  more  convenient  for  him  or  his  tenant  to  have 
a  public  road  laid  out  and  established  across  the  plain- 
tiff's  land  does  not  reLler  the  use  public.  He  has  the 
right  to  make  a  private  way  over  his  own  land.  Besides, 
the  policy  generally  adopted  in  this  state  is  to  establish 
public  roads  on  the  lines  of  government  subdivisions, 
where  there  are  no  obstacles  in  the  way.  But  this  last 
consideration  would,  doubtless,  be  within  the  discretion 
of  the  board,  and  not  reviewable  by  certiorari.  Titdt  v, 
CarstenseUy  61  Iowa,  334. 

In  the  case  at  bar  it  appears  from  the  record  and 
agreed  facts  that  the  board  acted  illegally,  and  exceeded 
its  authority,  and  the  judgment  of  the  district  court  is 

AFFIRMED.  ' 
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111  65il         Sarah  Christie,  Appellee,  v.   Life  Indemnity  and 
^  ^  Investment  Company  et  aLy 

."^>  acol  Appellants. 

;119    4081 

iS    ^  ^'     Appeal:  notice:  parties.    Where  a  defendant  in  a  cause  on 

^  behalf  of  one  not  a  party  thereto  asked  certain  relief  in  respect  to 

the  subject  of  the  action,  wliicli  was  granted,  /tcW,  that  the  person 

whose  rights  were  tlius  secured  was  not  such  a  party  to  the  action 

as  to  require  service  upon  him  of  the  notice  of  api)eal. 

2.  Mutual-Beneflt  Insurance :  cause  op  action  :  abatk>ient. 
Where  a  certificate  in  a  mutual -benefit  association  provided  for 
the  payment  to  tlie  beneficiary  of  the  proceeds  of  an  assessment 
upon  its  members  "  wiUiin  ninety  days  from  the  date  of  the  receipt 
of  the  proofs  of  loss,"  held,  that  by  reason  of  the  terms  of  the  certifi- 
cate, and  because  of  the  provisions  of  chapter  211  of  the  Acts  of  the 
Eighteenth  General  Assembly  no  cause  of  action  accnied  upon  said 
certificate  until  after  ninety  days  from  the  service  of  notice  of  the 
proofs  of  loss. 

3.  Constitutional  Law:  title  op  lkqislative  enactments. 
Chapter  211  of  the  Acts  of  the  Eighteenth  General  Assembly, 
entitled  **An  act  relating  to  insurance  and  fire  insurance  compa- 
nies," and  providing,  with  certain  provisions  for  the  regulation  of 
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InBuranoe  companies,  that,  after  proof  of  loss  under  a  policy  of 
insurance,  ''no  action  shall  be  begun  within  ninety  days  after 
notice  of  such  has  been  given,"  is  not  unconstitutional  because  the 
above  limitation  as  to  actions  upon  insurance  policies  is  not 
expressed  in  the  title. 

4.      :  ACTS  OF  LBOISLATURB  :  SUBJECTS  EMBRACED  THEREIN.     An 

act  of  the  legislature,  which  in  addition  to  certain  provisions  upon 
the  subject  of  insurance,  as  expressed  in  the  title,  includes  such 
provisions  in  respect  to  the  procedure  of  the  courts  in  cases  aris- 
ing thereunder  as  are  necessary  to  render  the  legislation  upon  that 
subject  effectual,  is  not  unconstitutional  as  embracing  more  than 
one  subject. 

5.  :  CLASS  liBOisi/ATiON.  The  act  above  cited  is  not  unconsti- 
tutional as  exempting  insurance  companies  as  a  class  from  liability 
to  suit  for  ninety  days  after  their  obligations  become  due. 

Appeal  from  Black  Hawk  District  Court — Hon.  C.  F. 

Couch,  Judge. 

Tuesday,  Februaky  10,  1891. 

The  plaintiff  was  the  mother  of  Ira  Christie,  who; 
died  on  the  seventh  day  of  September,  1886,  in  Cali- 
fomia.  On  the  eighth  day  of  February,  1884,  Ira 
Christie  became  a  member  of  the  defendant  association, 
and  received  therefrom  a  beneficiary  certificate,  by  the 
terms  of  which,  at  his  death,  the  beneficiary  therein 
named  (being  the  plaintiff)  should  receive,  as  a  result 
of  assessments  to  be  made  on  the  members  of  the  asso- 
ciation, a^  amount  not  to  exceed  twenty-five  hundred 
dollars,  upon  condition  that  the  said  Ira  Christie  should, 
during  his  lifetime,  pay  to  the  said  association,  in  the 
manner  and  within  the  time  specified  by  its  by-laws, « 
certain  assessments.  The  petition  alleges  a  compliance 
of  Ira  Christie  with  the  conditions  of  the  certificate  on 
his  part,  and  asks  that  a  writ  of  mandamus  issue  to 
compel  defendant  association  to  make  the  assignments 
and  payments,  as  required  by  the  terms  of  the  certifi- 
cate. Defendant  Mabie  is  secretary  of  the  association, 
and  is  charged  by  its  by-laws  with  the  duty  of  making 
assessments.    The  answer,  by  denials  and  affirmative 
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allegations,  also  denied,  put  in  issue  the  validity  of  the 
beneficiary  certificate,  because  of,  among  other  reasons. 
a  failure  to  pay  assessments  as  required  thereby. 

The  defendants  filed  a  pleading,  as  follows :  "And 
now  come  the  defendants,  and  for  an  amendment  of 
their  said  answer  herein,  by  leave  of  court  first  had  and 
obtained,  allege,  first,  that  on  or  about  the  seventh  day 
of  September,  A.  D.  1886,  the  plaintiff,  for  a  valuable 
consideration,  sold  and  assigned  to  one  M.  W.  McGee 
of  California,  the  claim  sued  on  herein,  to  the  extent 
and  amount  of  the  sum  of  two  hundred  and  fifty  dollars 
and  on  said  day  executed  a  written  assignment  thereof 
to,  and  delivered  the  same  to,  said  McGee,  with  direc- 
tions therein  to  the  defendant  company  to  pay  so  much 
of  said  claim,  whenever  the  said  defendant  should  pay 
the  same,  to  said  McGee,  and  that  at  or  about  the  said 
time  said  McGee  duly  notified  this  defendant  associa- 
tion of  said  assignment,  and  forwarded  the  same  to  this 
defendant.  Wherefore,  defendants  ask  that  the  rights 
of  said  McGee  may  be  properly  protected  by  this 
court."  The  pleading,  containing  other  amendments, 
is  signed  by  the  defendants'  attorney.  The  pleading 
was  not  denied,  and  on  the  trial  the  defendants  put  in 
evidence  the  following : 

"Pasadena,  Cal.,  September?,  A.  D.  1886. 
"  lb  the  Union  Mutual  Aid  Association  of  Waterloo^ 

Iowa : 

"You  will  please  take  notice  of  the  death  of  Ira 
Christie,  my  son,  who  held  policy,  number  6,699  in 
your  company,  He  died  to-day,  and  I  have  been  com- 
pelled to  borrow  two  hundred  and  fifty  dollars  of  M.  AV. 
McGee  of  Pasadena,  California,  to  pay  funeral  expenses. 
You  will,  therefore,  charge  the  policy,  which  is  payable 
to  me,  the  sum  above  set  forth,  and  retain  that  amount 
and  pay  it  to  M.  W.  McGee,  of  Pasadena,  California, 
and  this  shall  be  your  receipt  for  the  same.  Witness 
whereof  I  have  hereunto  set  my  hand  and  seal  thia 
seventh  day  of  September,  1886. 

"  SaKATI  CllKISTIB     [L.  S.  ] 

** Witness:  M.  W.  McGee.'* 
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The  decree  of  the  district  court  is  that  the  assess- 
ments be  made  and  collected  as  prayed  by  the  plaintiff, 
and  that  oat  of  the  amount  so  realized  by  said  assess- 
ments the  defendant  company  pay  to  the  plaintiff  an 
amount  equal  to  twenty-two  hundred  and  fifty  dollars, 
and  pay  to  M.  W.  McGee  the  sum  of  two  hundred  and 
fifty  dollars,  and  provides  for  costs.  The  defendants 
appeal. — Reversed. 

■ 

ATford  <6  QaieB  and  C.  W.  Mullen^  for  appellants. 

W.  H.  Stivers^  for  appellee. 

Granger,  J. — I.     No  notice  of  appeal  has   been 

served  on  M.  W.  McGee,  and  the  appellee  insists  that 

1.  app«al  :  no-      the  appeal  must  be  dismissed  because  of 

•  tioe :  partie..     g^^j^   f ailuro.      The    appellants    contend, 

in  this  connection,  that  McGee  was  not  a  party  to 
the  suit ;  did  not  appear ;  nor  is  there  a  judgment  in  his 
favor.  A  majority  of  the  members  of  the  court  think 
that  McGee  is  not  a  party  to  the  suit  in  the  sense  that  he 
is  entitled  to  a  notice  of  appeal.  The  writer  entertains  a 
different  view,  and  thinks  that,  inasmuch  as  the  defend- 
ants, by  pleading  and  proof,  invoked  the  action  of  the 
court  in  favor  of  McGee,  he  is  before  us  as  a  judgment 
creditor,  and,  hence,  a  party  to  the  record  adverse  to  the 
defendants ;  and,  a«  the  appeal  seeks  to  avoid  the  judg- 
ment in  his  favor,  he  is  entitled  to  notice  under  the  pro- 
visions of  Code,  section  3178.  It  follows  that  the  appeal 
is  not  to  be  dismissed. 

II.  This  action  was  commenced  on  the  twenty- 
second  day  of  August,  1888.  A  notice  and  proof  of  the 
8.  MuTUAL-beno-  death  of  Ira  Christie  was  presented  to  the 
oiuie  oir*ao-  *  defendant  company  on  the  fifteenth  day  of 
meit.*  *  August,  1888.  The  appellants  pleaded  in 
their  answer,  and  contend,  that  nothing  was  due  on  the 
certificate  at  the  commencement  of  the  suit,  and  that 
it  must  be  abated.  The  benefit  of  the  certificate  was 
to  be  paid  from  money  realized  from  assessments  upoa 
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the  members  of  the  association,  and  the  by-laws  pro- 
vide :  "  The  proceeds  of  such  assessments,  not  exceed- 
ing the  snm  of  twenty-five  hundred  dollare,  shall  be 
paid  to  the  beneficiary  mentioned  in  the  certificate 
within  ninety  days  from  the  date  of  the  receipt  of  said 
proofs  of  death."  Chapter  211  of  the  Acts  of  the 
Eighteenth  General  Assembly  provides  for  a  notice  and 
proof  of  loss  by  affidavits,  in  case  of  loss  under  policies 
of  insurance,  and  that  no  action  shall  be  begun  within 
ninety  days  after  such  notice  has  been  given.  In  Cook 
V.  Ass^fl,  74  Iowa,  746,  it  is  held  that  the  act  applies  to 
life,  as  well  as  fire,  insurance.  In  the  case  of  Quinn  v. 
Ins.  Co.y  71  Iowa,  615,  in  construing  the  same  act,  it  was 
held  that  "the  money  was  not  due  on  the  policy  until 
the  expiration  of  the  period  named"  in  the  act. 

III.    The  appellee   urges   that   the   above   act   is 
unconstitutional  on  several  grounds,  and  among  them 
8.  coMTiTu-        that  the  subject  is  not  properly  expressed 
miJof  iwBia-    in  the  title.    Section  29  of  article  3  of  the 
menS*.***  coustitutiou  provides  that  "every  act  shall 

embrace  but  one  subject,  and  matters  properly  con- 
nected therewith,  which  subject  shall  be  expressed  in 
the  title."  The  title  of  the  act  is,  "An  act  relating  to 
insurance  and  fire-insurance  companies."  The  objec- 
tion to  the  title  is  that  it  relates  "to  procedure  of 
courts  of  original  jurisdiction,"  "to  the  time  of  com- 
mencement of  civil  actions,"  and  "to  the  limitation  of 
actions."  The  subject  of  the  act  is,  "insurance  and  fire- 
insurance  companies."  The  act  in  all  its  parts  certainly 
relates  to  the  subject.  The  first  section  provides  that 
any  person  soliciting  or  procuring  applications  for  insur- 
ance shall  be  the  soliciting  agent  for  the  company  or 
association;  the  second,  that  such  companies  shall 
attach  to  their  policies  the  application  or  representa- 
tions of  the  assured,  and  provides  consequences  for  a 
failure  so  to  do ;  and  the  third,  that  the  policy  shall  be 
prima  facie  evidence  of  the  insurable  value  _  of  the 
property  at  the  date  of  the  policy,  and  what  it  shall  be 
necessary  for  the  assured,  to  do  to  recover  on  the  policy, 
and,  among  other  acts,  he  must  give  notice  in  writing 
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ol  the  loss,  accompanied  by  an  affidavit  stating  the 
facts ;  and  provides  * '  that  no  action  shall  be  begun 
within,  ninety  days  after  notice  of  such  has  been  given." 
Hese  are  "matters  properly  connected"  with  the  sub- 
ject expressed  in  the  title.  It  is  not  enough  to  say  that 
some  provisions  of  the  act  might  furnish  a  subject  for 
another  act,  for  to  so  hold  would  practically  require 
the  act,  instead  of  its  subject,  to  be  expressed  in  the 
title.  It  is  true  that  "procedure  of  courts,"  "the  time 
of  commencing  actions"  and  "limitation  of  actions"  are 
legislative  subjects  in  the  Code ;  but  that  fact  does  not 
prove  that  they  may  not  be  properly  connected  with 
other  legislative  Subjects,  so  as  to  be  vulnerable  to  con- 
stitutional objections,  where  not  particularly  expressed 
in  the  title  of  an  act.  Our  attention  is  called  to  no 
authority  to  sustain  appellee's  position. 

IV.  It  is  also  urged  that  the  act  is  unconstitutional 
because  it  embraces  "more  than  one  subject,"  in  that, 
^ .  ^^.tg  of      besides  the  subject  expressed  in  the  title  is 

■SbjeStsem-      ^^^^  ^^  ''  ^^^  ^^^  ^^  procedure  of  courts  of 
brat«»d  therein,  original  jurisdiction."     It  is  not  true  that 

an  act  may  not  embrace  more  than  one  subject.  State 
V.  ShraedeTj  61  Iowa,  197.  The  act  shall  embrace  but 
oue  subject,  and  matters  properly  connected  therewith. 
The  act,  in  so  far  as  it  regulates  the  procedure  of  the 
courts,  is  necessary  to  render  effectual  the  legislation 
on  the  subject  expressed  in  the  title,  and,  hence,  is 
properly  connected  therewith. 

V.  It  is  further  said  that  the  act  is  unconstitu- 

« 

tional  because  it  grants  to  one  class  of  citizens  privi- 

^  .  p,^gg        leges  and  immunities  which,  upon  the  same 

'  legiaiaiion.  terms,  do  not  belong  to  all  citizens  ;  the 
thought  being  that  insurance  companies,  as  a  class,  are 
exempt  from  liability  to  suit  for  ninety  days  after  their 
obligations  are  due.  In  Quinn  v.  Ins,  Co,^  it  is  said: 
"  In  a  statutory  sense,  the  money  was  not  due  on  the 
policy  until  the  expiration  of  the  period  named  therein." 
Hence  the  money,  in  this  case,  was  not  due  until  the 
expiration  of  the  ninety  days.  But  it  may  be  said  the 
act  extends  the  time  for  the  maturity  of  the  claims^  and 
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the  effect  is  the  same.  But  we  know  of  no  citizens  who, 
on  the  same. terms,  are  not  alike  aflEected  by  the  act.  It 
is  not  the  design  or  effect  of  the  act  to  grant  privileges 
or  immunities ;  but,  because  of  the  character  of  the  con- 
tract, time  being  so  often  a  necessity  after  notice  is 
given  for  a  proper  adjustment,  the  purpose  of  that  pro- 
vision of  the  act  is  to  prevent  untimely  and  unnecessary 
litigation.  It  may  further  be  said  that  the  by-laws  of 
the  society,  which  form  a  part  of  the  contract  of  insur- 
ance, fix  the  same  time  for  the  maturity  of  the  claim. 
We  think  the  suit  was  prematurely  instituted,  and  must 
be  abated. 

Many  other  questions  are  in  the  record,  which  it 
would  be  important  to  consider  if  the  cause  was  to  be 
remanded  for  another  trial,  but,  as  it  is  to  be  dismissed, 
they  do  not  demand  our  consideration.    Reversed. 


In  the  Matter  of  the  Estate  of  Samuel  M.  Slauson, 
Deceased;  Laura  Slausoit,  Appellant. 

Dower:  election  by  wmow:  notice:  appeal.  A  widow,  after 
filing  her  petition  demanding  a  distributive  share  in  her  husband^s 
estate  under  the  law  in  lieu  of  the  portion  given  her  by  will,  and 
while  the  case  on  said  petition  remained  undisposed  of,  filed  with 
the  clerk  of  the  court  a  notice  of  her  acceptance  of  the  provisions 
of  the  will.  Subsequently,  she  asked  leave  to  withdraw  said  notice, 
but,  upon  the  motion  of  the  other  heirs,  the  court  ordered  that  such 
notice  be  entered  of  record.  Hddn  that  such  order  of  court  was 
not  appealable. 

Appeal  from  Delaware  District  Court.— B.ON.  D.  J. 

Lenehan,  Judge. 

Tuesday,  February  10, 1891. 

This  is  an  appeal  from  an  order  in  probate  by 
which  the  clerk  of  the  district  court  was  required  to 
enter  of  record  a  certain  paper  purporting  to  be  an 
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election  by  the  widow  to  take  nnder,  and  abide  by,  the 
provisions  made  for  her  in  the  last  will  and  testament 
of  Samuel  M.  Slauson,  deceased,  Laura  Slauson,  the 
widow,  appeals. — Dismissed. 

J.  W.  Dovee  and  Yoran  &  Arnold^  for  appellant. 

Powers  <fe  Lacy  and  M.  W.  Herricky  for  appellee. 

Roth  ROCK,  J. — ^It  appears  from  the  record*  that 
Samuel  M.  Slauson  died  on  the  eleventh  day  of  Jan- 
uary, 1889.  He  left  a  last  will  and  testament,  by  which 
he  disposed  of  all  of  his  estate  to  his  widow  and  chil- 
dren. On  February  19,  1889,  Laura  Slauson,  the 
widow,  filed  her  i)etition  in  the  diitrict  court  in  due 
form,  by  which  she  demanded  that  her  dower  or  distrib- 
utive share  be  set  oflE  to  her.  .This  was,  in  effect,  a 
repudiation  of  the  will,  and  an  election  to  take  her 
share  of  the  estate  under  the  law.  An  order  was  made 
for  service  of  notice  of  the  petition,  and  service  was 
duly  made  upon  all  of  the  heirs  and  devisees  of  Slauson, 
deceased.  On  March  11,  1889,  a  paper,  of  which  the 
following  is  a  copy,  was  filed  in  the  office  of  the  clerk  of 
the  court : 

"In  the  District  Court,  Delaware  County,  Iowa. 

"In  re  Estate  of  Samuel  M.  Slauson,  deceased. 
Notice  by  widow  of  acceptance  of  provisions  of  will  of 
deceased. 

"  To  said  courts  and  to  all  wTiom  it  may  concern: 
This  is  to  certify  that  I,  Laura  Slauson,  widow  of  said 
deceased,  do  hereby  accept  of  the  provisions  of  the  last 
will  and  testament  of  said  deceased,  and  hereby  elect  to 
take  under  said  will,  and  I  hereby  direct  that  this  elec- 
tion and  acceptance  be  entered  of  record.  Witness  my 
hand,  this  ninth  day  of  March,  1889. 

"  [  Signed  ]  Lauba  Slauson. 

"Witness:  0.  Hekry, 

"  Justice  of  the  Peace." 

The  clerk  of  the  court  did  not  make  any  record  of 
said  paper  other  than  to  note  the  same  on  the  probate 
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calendar  as  follows:     "Estate  of  S.  M.  Slauson.    Elec- 
tiott  of  widow/'     On  the  ninth  day  of  April,  1889,  the 
widow  filed  a  paper,  asking  the  privilege  of  withdraw- 
ing said  election  from  the  files  upon  the  grounds  that 
said  paper  "  was  signed  by  her  under  a  misapprehen- 
sion of  her  rights  under  the  law.    That  she  was  urged 
to  sign  the  same,  and  she  did  sign  it  at  a  time  when  she 
requested  time  to  investigate  its  effect ;  but,  being  urged 
by  others,  and  assured  that  it  was  necessary  and  better 
for  hjer,  and  that  it  must  be  forwarded  to  Manchester 
on  that  day,  she  signed  the  paper.    That  the  declara- 
tions contained  therein  did  not  then  nor  do  not  now 
express  her  desires  or  wish,  and  she  does  now  declare 
that  it  is  not  her  intention  to  accept  the  provisions  of 
the  will  of  her  late  husband  to  the  exclusion  of  her 
right  to  have  her  distributive  share  of  his"  real  estate 
assigned  and  set  off  to  her."     On  May  8,  1889,  appellees 
filed  a  paper  asking  the  court  to  direct  the  clerk  to 
enter  the  acceptance  of  record,  and  on  the  same  day 
they  filed  an  answer  to  the  petition  for  dower  or  distrib- 
utive share,  in  which  they  set  up  the  acceptance  of  the 
appellaiit  to  take  under  the  will.    There  were  excep- 
tions filed  to  the  motion  to  have  the  acceptance  entered 
of  record,  and  on  the  eighteenth  day  of  September  this 
side  issue  as  to   whether   the   acceptance   should   be 
entered  of  record  was  submitted  to  the  court  on  all  these 
motions  without  any  evidence,  and  the  court,  without 
determining  the  effect  thereof,  ordered  that  the  accept- 
ance be  made  of  record. 

The  case  which  the  parties  had  in  court  for  trial 
and  determination  was  not  disposed  of,  and,  as  we 
understand  it,  is  still  pending.  The  controversy  we 
have  presented  to  this  court  by  this  attempted  appeal 
is  upon  a  mere  question  of  evidence  in  the  case.  In 
view  of  the  fact  that  the  appellant  made  a  disavowal  of 
her  election,  and  asked  to  withdraw  it  before  it  was 
acted  upon  by  the  parties  in  interest,  the  order  of  the 
court  directing  the  clerk  to  enter  it  of  record  did  not 
give  it  any  additional  force.  The  order  did  not  prevent 
the  appellant  from  showing  upon  the  trial  of  the  action 
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for  dower  that  she  had  good  grounds  for  the  with- 
drawal of  the  election.  That  question  was  not  deter- 
mined by  the  order  to  enter  the  acceptance  of  record. 
The  appellant  should  have,  by  a  proper  pleading  in  her 
proceeding  for  the  admeasurement  of  dower,  raised  all 
of  ^he  questions  which  she  presents  by  this  attempted 
appeal.    Dismissed. 


Marcus  Brockert,  Appellee,  v.  Central  Iowa  Rail- 
way Company  et  al,y  Appellants. 

1.  Bailroads:  injury  to  stock:  receivers:  LiABnjTY.  Where  a 
railroad  is  being  operated  by  a  receiver,  the  receiver,  and  not  the 
raikoad  company,  is  liable,  under  section  1289  of  the  Code,  for 
the  value  of  stock  injured  on  the  railroad  company *8  unfenced 
right  of  way  throi^h  the  negligence  of  the  railroad  employes. 
Whether  in  an  action  to  recover  damages  under  such  statute  the 
railway  company  is  a  proper  or  necessary  party,  qiicere, 

2.  Pleading:  practicb:  waiver  op  defects.  Where  the  facts 
aUeged  in  a  petition  do  not  warrant  the  relief  asked  as  against 
one  of  several  defendants,  the  objection  to  the  petition  for  this 
reason,  will  be  deemed  waived  by  such  defendant  if  he  fails  to  take 
advantage  thereof  either  by  demurrer  or  by  motion  in  arrest  of 
judgment. 

8.  Bailroads:  receiver:  injury  to  stock:  damages:  notice. 
Where  a  railroad  is  being  operated  by  a  receiver,  the  service  of 
notice,  in  due  form,  of  a  claim  for  damages  for  an  injury  to  stock 
upon  the  receiver  and  a  station  agent  in  the  county  where  the 
stock  was  injured,  is  sufficient  to  entitle  the  claimant  to  recover 
of  the  receiver,  under  section  12S9  of  the  Code,  double  damages 
for  such  injury,  if  payment  is  not  made  within  thirty  days  after 
the  service  of  such  notice. 

4.  Injury  to  Stock:  damaqes:  evidence:  verdict.  In  an  action 
brought  under  section  1289  of  the  Code  to  recover  damages  for 
injuries  to  a  mare  running  at  large,  it  appeared,  that  the  defeiid- 
ant's  track  ran  east  and  west,  and  that  the  plaintiff's  mare  was 
found  fast  in  the  north  end  of  the  cattle-guard,  outside  of  the 
north  rail  on  an  embankment  of  earth  some  feet  from  the  track, 
with  her  back  under  the  ends  of  the  ties,  her  head  to  the  west  and 
her  feet  projecting  upwards  and  outwards ;  that  when  found  the 
mare  had  bruises  and  injuries  on  the  left  side  of  her  body,  neck 
and  head,  and  some  on  her  right  side;  and  the  evidence  tended 
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to  show  that  two  trainB  passed  west  on  the  defendant's  line  eaily 
in  the  morning  on  the  day  the  mare  was  thus  found ;  that  the  signal 
^or  stock  on  the  track  was  heard ;  that  the  trackmen  came  to  help 
take  the  mare  out ;  and  that  a  horse's  tracks  were  found  in  the 
enow,  showing  that  some  horse  had  come  onto  the  grade  east  of 
the  cattle-guard,  and  traveled  west  to  within  twelve  or  fiftoen 
"feet  of  the  guard,  where  the  tracks  ended,  and  that  no  tracks  were 
peen  about  the  guard.  Hddt  that  a  verdict  awarding  the  plaintiff 
'  damages  as  provided  in  the  above  section  was  supported  by  the 
evidence. 

Appeal   from   Louisa    District  Court. — ^Hon.   J.   K. 

Johnson,  Judge. 

Tuesday,  Febrttaby  10,  1891. 

The  petition  is  entitled  as  above,  and  alleges  that 
the  "defendant  is  a  corporation,  incorporated  under  the 
laws  of  Iowa ;  that  on  or  about  December  20,  1886,  at  a 
point  on  a  line  of  defendant's  railroad,  *  *  *  a  train 
of  cars  belonging  to  said  defendant,  Central  Iowa  Rail- 
way Company,  while  being  run  and  operated  by  the 
employes  of  said  defendant,  was  run  against  one  black 
mare,  about  nine  years  old,  the  property  of  plaintiflF, 
thereby  injuring  and  damaging  said  mare  to  such  an 
extent  that  she  died."  After  alleging  the  value  of  the 
mare,  that  the  right  of  way  was  not  fenced  at  the  point 
where  she  entered  thereon,  although  the  right  existed, 
and  that  the  mare  was  running  at  large,  it  is  alleged 
that  notice  and  affidavit,  as  required  by  section  1289  of 
the  Code,  *'were  served  upon  defendant,  and  defendant 
has  wholly  failed  and  neglected  to  pay  said  claim ;  that 
defendant,  E.  L.  Dudley,  is  the  receiver  of  the  Central 
Iowa  Railway  Company,  and  claims  to  have  some 
interest  as  such  in  this  suit,  and  is,  therefore,  made  one 
of  the  parties  defendant."  The  plaintijQf  demands  judg- 
ment "against  said  defendant"  for  double  damages. 
The  defendants  answered  separately,  each  denying  gen- 
erally, except  as  expressly  admitted,  admitting  the  cor- 
porate capacity  of  the  company,  that  defendant  Dudley 
is  and  was  receiver  of  the  Central  Iowa  Railway  Com- 
pany^ and  has  had  the  control  and  possession  of  all  the 
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property  of  said  company  since  December  1,  1886,  and, 
for  want  of  knowledge  or  information  sufficient  to  form 
s.  belief,  deny  that  the  right  of  way  was  not  fenced  at 
the  point  charged,  and  denying  that  the  stock  was 
ranning  at  large.  Upon  the  issues  thus  joined,  the  case 
was  submitted  to  a  jury^  and  a  general  verdict  for  the 
plaintiff,  with  certain  special  findings,  returned.  The 
defendants'  motion  for  a  new  trial  being  overruled, 
judgment  was  entered  for  the  plaintiff  on  the  general 
verdict,  from  which  the  defendants  appeal. — Modified 
arid  affirmed. 

Anthonp  O.  Daly  and  JS,   W.  TaUock^  for  appel- 
lants. 

Newman  <ft  BlaJce  and  Fred  Courts,  Jr.,  for  appel- 
lee. 

Given,  J. — I.    It  appears  without  question  that  the 
defendant,  E.  L.  Dudley,  was,  at  the  suit  of  the  Central 

Trust  Company  of  New  York,  appointed  by 

^*  fa^?  to'SJ^k?   tlie  circuit  court  of  the  United  States,  for  the 

biSifr"'  ***'     southern  district  of  Iowa,  receiver  of  all  the 

property  of  the  Central  Iowa  Railway  Com- 
pany, and  was  put  into  possession  and  custody  thereof 
on  December  1,  1886,  and  was  operating  said  railway  as 
43uch  receiver  at  the  time  the  injury  complained  of  is 
alleged  to  have  been  committed,  under  the  orders  oi 
said  court.  The  api)ellants  contend  that  it  is  error  Ur 
Adjudge  the  defendant  railway  company  liable j  because 
it  was  not  operating  the  railway  at  the  time  of  the 
Injury,  and  that  "it  is  error  to  adjudge  the  receiver 
liable,  for  there  was  no  issue  upon  which  to  base  it. 
There  was  no  averment  of  negligence  of  the  receiver  oi 
his  servants."  The  liability,  as  provided  in  section 
1289  of  the  Code,  is  against  "  any  corporation  operating 
:a  railway."  Section  1278  makes  "all  lessees  or  other 
persons  owning  or  operating  such  railways  "  subject  to 
All  the  duties  and  liabilities  imposed  by  that  chapter 
^pon  corporations  owning  or  operating  railways.    The 
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liability  of  the  receiver  in  this  action,  if  properly 
charged,  is  not  questioned,  nor  could  it  be  successfully, 
in  view  of  the  sections  of  the  Code  just  <jited,  and  the 
uniform  holding  of  the  courts.  High  on  Receivers,  sec. 
395  ;  Beach  on  Receivers,  sees.  721-723,  and  notes  ;  07uo 
<fe  If,  Ry,  Co.  V.  Davis,  23  Ind.  653  ;  Sloan  v.  Railroady 
C2  Iowa,  728;  Memphis  &  L,  H.  Ry.  Co.  v.  String  fellow, 
44  Ark.  322.  In  Stephens  v.  Railroad,  36  Iowa,  327,  it 
is  said  :  **  It  is  eminently  just  and  in  accord  with  uni- 
versally conceded  principles  of  all  sound  jurisprudence, 
that  every  person  shall  be  liable  for  his  own  wrong,  but 
not  for  the  wrongs  of  another  with  which  he  lias  no  con- 
nection." In  the  same  case  it  is  said,  in  respect  of 
the  statute  under  which  this  action  is  brought :  *'  The 
statute  simply  provides  that,  in  the  absence  of  fences, 
negligence  shall  be  presumed."  AVe  have  seen  that  the 
action  is  for  a  wrong,  and  that  a  person  operating  a 
railway  as  receiver  is  liable  in  such  an  action.  The 
liability  is  against  the  corporation  or  person  operating 
the  railway,  and  the  receiver  was  confessedly  operating 
this  railway  at  the  time  of  the  alleged  injury.  Surely 
both  defendants  could  not  be  operating  it  at  the  same 
time ;  therefore,  both  cannot  be  liable. 

It  is  said  that  the  possession  and  control  of  the 
receiver  was  as  the  representative  of  the  company  ;  that, 
instead  of  operating  the  road  through  its  officers  and 
agents,  it  was  doing  so  through  its  receiver.  To  so 
hold  is  to  deny  liability  on  the  part  of ^ the  receiver; 
for,  if  the  operation  of  the  road  was  by  the  company, 
it  could  not  be  by  the  receiver.  Officers  and  agents  of 
the  company  were  subject  to  its  control,  and  their 
possession  and  acts  were  its  possession  and  acts ;  but 
not  so  as  to  the  receiver.  His  possession  and  control 
were  under  orders  of  the  court  only.  True,  the  com- 
pany, like  the  creditors,  had  an  interest  in  the  manner 
in  which  the  property  was  controlled  and  operated, 
and  might  move  the  court  to  order  the  manner  of  its 
management ;  but  that  interest  and  that  right  to  ask 
orders  of  the  court  did  not  make  either  the  company 
or  the  creditors  the  corporation  or  person  operating  the 
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railway.  In  Railroad  d.  Davis ^  supra^  it  is  said : 
'•The  possession  of  the  receiver  cannot,  however,  be 
regarded  as  the  possession  of  the  railroad  company, 
but  is  in  every  view  antagonistic  thereto.  The  receiver 
is  under  the  control  of  the  court  that  appointed  him, 
and  his  possession  is  the  possession  of  the  court."  In 
High  on  Receivers,  section  396,  it  is  said:  "Since  the 
receivers  of  a  railway,  who  are  vested  with  its  absolute- 
control  and  management,  are  thus  liable  for  injuries 
resulting  from  negligence  in  operating  the  road,  to  the 
same  extent  that  the  company  itself  might  have  been 
held  liable,  it  would  seem  to  be  clear,  ui)on  principle, 
and  in'the  absence  of  any  absolute  liability  created  by 
statute,  that  the  corporation  itself  cannot  be  held 
responsible  for  the  negligence  of  servants  of  a  receiver 
operating  the  road.-  The  receiver's  possession  is  not 
the  possession  of  the  corporation,  but  is  antagonistic 
thereto,  and  the  company  cannot  control  either  the 
receiver  or  his  employes."  Such  is  the  general,  if  not 
uniform,  holding  of  the  courts.  Section  1289  does  not 
fix  an  absolute  liability  upon  the  defendant  company. 
Its  liability  is  dependent  upon  whether  it  was  operating 
the  road  at  the  time  the  injury  was  caused. 

It  is  suggested  that,  as  the  damages  must  be  paid 
out  of  the  assets  of  the  company,  it  is  immaterial  which 
defendant  the  judgment  is  against,  or  that  it  be  against 
both.  If,  as  we  have  seen,  the  statute  only  makes  one 
liable,  that  is  a  sufficient  reason  why  the  other  should 
not  be  charged,  and  an  additional  reason  is  that  the 
receivership  may  be  properly  and  separately  managed 
and  accounted  for  from  the  affairs  of  the  company. 
Another  reason  given  why  the  company  should  be  held 
liable  is  that  a  case  might  arise  wherein  the  injury 
occurred  while  the  road  was  being  operated  by  the 
receiver,  and  he  be  discharged  before  an  action  could 
be  brought.  It  is  probably  enough  to  say  that  such  is 
not  this  case.  We  may  add  that  the  remedy  of  the 
injured  party  is  ample,  in  that  he  may  prove  his  claim 
to  the  court  appointing  the  receiver,  and  have  an  order 
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for  its   payment  as  soon  as   the  damages   have  been 
sustained. 

We  think  the  undisputed  record  leads  to  the  con- 
clusion that  the  Central  Iowa  Railway  Company  was 
not  operating  the  railway  at  the  time  of  the  alleged 
injury,  and  is  not  liable  therefor.  We  do  not  deter- 
mine whether  the  railway  company  is  a  proper  or 
necessary  party  to  this  action,  as  that  question  is  not 
discussed,  but  only  that  it  was  error  to  enter  judgment 
against  the  company  for  damages.  We  do  not  hold 
that  the  railroad  company  was  not  rightly  joined  in 
this  action,  and  that  relief  authorized  by  law,  as  the 
enforcement  of  a  lien  under  section  1309,  or  thfe  like^ 
cannot  be  granted  in  the  action.  But  no  such  relief 
was  sought  in  this  case  against  the  railroad  company. 

II.    We  next  notice  the  claim  of  the  receiver  that 
there  is  no  issue  upon  which  to  base  a  judgment  against 
9.  plbadiho:        ^^ '  *^^*  "  there  is  no  averment  of  negli- 
wSvera         gence  of  the  receiver  or  his  servants."    If 
defects.  Buch  is  the  propcr  construction  of  the  peti- 

tion, then  the  defect  was  apparent  upon  its  face,  and 
was  ground  for  demun^er.  Code,  sec.  2648.  Section 
2650  of  the  Code  is  as  follows:  *' When  any  of  the 
matters  enumerated  as  grounds  of  demurrer  do  not 
appear  on  the  face  of  the  petition,  the  objection  may  be 
taken  by  answer.  If  no  such  objection  is  taken,  it  shall 
be  deemed  waived.  If  the  facts  stated  by  the  petition 
do  not  entitle  the  plaintiff  to  any  relief  whatever^ 
advantage  may  be  taken  of  it  by  motion  in  arrest  of 
judgment  before  judgment  is  entered."  In  Linden  v. 
Oreen^  81  Iowa,  366,  it  is  held,  that  the  provision  that 
if  no  such  objection  is  taken  it  shall  be  deemed  waived, 
means  that,  if  it  is  not  taken  by  demurrer,  when  that 
is  the  proper  mode,  or  by  answer  when  that  is  proper^ 
it  is  waived.  The  receiver  neither  demurred  nor  moved 
in  arrest  of  judgment,  but  answered  without  questioning 
the  right  of  the  plaintiflE  to  bring  the  action  against 
him,  and  denying  that  the  right  of  way  was  not  fenced^ 
and  that  the  plaintiff '  s  mare  was  running  at  large.    A 
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motion  for  new  trial  is  quite  different  from,  and  in  no 
sense  equivalent  to,  a  motion  in  arrest  of  judgment.'' 
Linden  v.  Oreen^  supra.  The  receiver,  having  failed 
to  either  demur  to  the  petition  or  move  in  arrest  of 
judgment,  must  be  held  to  have  waived  the  objections 
now  urged  against  the  feuflBciency  of  the  petition. 

III.    The  appellee's  right  to  recover  double  dam- 
age is  questioned,  upon  the  ground  that  there  was  no 

sufficient  service' of  notice  alleged  or  proven 
*  receiver:  In-      to  entitle  him  thereto.      The  allegation  is 

.   Jary  to  stock:       ,,    ,      .  .        .1    *.     ^r^r^ms     At  -i    •    ^ . «.  -«      -• 

d«m««ea:iio.     *'that  ou  April  6,  1887,  the  plaintiff  had 

served  upon  the  defendant  a  notice  and 
affidavit  in  writing  of  the  damages  he  had  sustained,,  as 
provided  by  section  1289  of  the  Code."  The  testimony 
shows  that  an  affidavit  and  notice  in  due  form  were 
served  on  the  Central  Iowa  Railway  Company  and 
.  E.  L.  Dudley,  receiver  thereof,  on  April  5,  1887,  by 
delivering  the  originals  to  W.  R.  Sterrett,  the  station 
agent  of  said  Central  Iowa  Railway  Company,  and  E.  L. 
Dudley,  receiver,  at  Morning  Sun,  Iowa.  There  is  no 
dispute  but  that  Morning  Sun  is  in  the  county  where  it 
is  alleged  the  plaintiff's  mare  was  injured.  Section 
1289  authorizes  the  service  of  such  notice  to  be  made 
upon  "any  officer,  station  or  ticket  agent  employed  in 
the  management  of  the  business  of  the  corporation  in 
the  county  where,  the  injury  complained  of  was  com- 
mitted." We  think  the  service  was  sufficient  to  charge 
the  defendant  liable  in  the  action  with  double  damage, 
as  there  was  a  failure  to  pay  within  thirty  days.  We 
may  notice  in  this  connection  the  appellant's  complaint 
that  the  court  erred  in  not  submitting  to  the  juiy  the 
issue  as  to  the  service  of  notice.  The  testimony,  as  we 
have  stated  it,  was  without  conflict.  There  was  no 
question  of  fact  concerning  the  service.  It  was  exclu- 
sively a  question  of  law  for  the  court,  and,  the  court, 
holding  the  service  to  be  legally  sufficient,  there  was  no 
question  to  submit. 

IV.    The  appellant's  further  contention  is  that  the 
evidence  does  not  sustain  the  verdict.      On  the  former 
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appeal  (75  Iowa,  529),  our  understanding 

**  JfoTVama.     ^om  the  testimony  was  that  the  mare  was 

fwdiu?'^*''"*'   found  in  the  cattle-guard  in  such  a  position 

that  a  train  could  not  have  passed  over  her 
without  killing  her,  or  injuring  her  in  parts  of  her 
body  that  showed  no  injury.  The  testimony  now 
before  us  is  more  explicit  as  to  the  position  in  which 
she  was  found.  It  appears  without  question  that  at 
the  point  of  the  accident  the  general  direction  of  the 
track  is  east  and  west ;  that  the  mare  was  found  fast  in 
the  north  end  of  the  cattle-guard,  outside  of  the  north 
rail,  her  back  under  the  ends  of  the  ties,  head  to  the 
west,  and  feet  projecting  upwards  and  outwards,  rest- 
ing against  an  embankment  of  earth  some  feet  from 
the  track,  ^and  that  she  had  br\iises  and  injuries  on  the 
left  side  of  her  body  and  neck  and  head,  and  some  on 
the  right  side.  There  is  question  as  to  whether  a  train 
could  have  passed  without  striking  the  mare  where  she 
lay,  whether  the  injuries  were  such  as  would  have  been 
made  by  an  engine  or  cars  striking  her,  and  whether 
she  was  struck  by  an  engine  or  cars.  We  are  referred 
to  certain  cases  wherein  this  court  held  the  evidence  to 
be  insuflScient.  In  Moore  v.  Railroad^  72  Iowa,  75,  the 
charge  was  that  the  horse  was  driven  into  the  cattle- 
guard,  and  the  only  evidence  was  that  there  were 
three  horses  together ;  that  their  tracks  on  the  right  of 
way  show  that  they  were  going  fast  both  befor^the 
cattle-guard  was  reached  and  afterwards.  The  horse 
was  injured  in  the  night-time,  and  no  person  saw  the 
occurrence.  There  was  also  evidence  tending  to  show 
that  a  train  passed  over  the  road  during  the  night.  In 
Ashach  V.  Railroad,  74  Iowa,  248,  the  animal  was  killed 
by  falling  from  a  bridge  on  the  defendant's  road.  No 
one  saw  the  accident.  The  engineer  testified  that  the 
animal  was  not  struck  or  thrown  from  the  bridge 
by  his  engine.  It  was  proven  that  all  trains  passed  by 
daylight.  The  circumstances  relied  upon  by  the  plain- 
tiff were  that  the  animal  was  liable  to  be  frightened  by 
moving  trains  ;  that  a  train  was  stopped  near  the  bridge 
on  an  evening  two  or  three  days  before  he  learned  of 
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the  injury;  and  that  a  witness  near  that  date  passed 
the  bridge  at  three  o'clock  p.  m.,  seeing  no  horse  there, 
and  again  at  a  later  hour,  when  he  saw  the  horse  lying 
dead  at  the  bridge.  The  evidence  of  the  stopping  of  a 
train  is  said  to  be  "extreitiely  unsatisfactory."  In 
Meade  v.  Railroad^  45  Iowa,  699,  the  only  testimony 
for  the  plaintiff  was  his  own,  wherein  he  said  that  he 
saw  the  train  passing ;  that  he  commenced  blowing  at 
the  horses,  and  ttiey  got  frightened,  and  all  took  right 
down  the  track  into  the  guarde,  which  were  closed  in ; 
that  he  did  not  see  the  train  stop  or  slacken.  "  I  did 
not  see  this  mare  go  into  the  cattle-guard."  The  engineer 
testified  that  he  blew  the  whistle,  and  the  horses  were 
frightened,  and  ran  down  the  track,  and  then  away 
from  the  track  through  an  opening;  that  none  were 
chased  down  to  the  cattle-guard  ;  and  that  he  could  dis- 
tinguish a  horse  half  a  mile  on  the  track,  and  could  not 
run  upon  one  without  seeing  him,  if  he  had  been  lying 
upon  the  track. 

In  this  case,  in  addition  to  the  testimony  as  to  the 
position  of  the  animal  and  the  injuries  upon  her  body, 
there  is  testimony  tending  to  show  that  two  trains 
passed  west  early  that  Monday  morning;  that  the 
-signal  for  stock  on  the  track  was  heard  ;  that  the  track- 
men came  for  help  to  take  the  mare  out ;  that  horses' 
tracks  were  found  in  the  snow,  showing  that  some  horse 
had  come  onto  the  grade  east  of  the  cattle-guard,  and 
traveled  west  to  within  twelve  or  fifteen  feet  of  the 
guard,  where  the  tracks  ended ;  and  that  no  track 
were  seen  about  the  guard.  The  testimony  as  to  the 
tracks  is  not  contradicted,  though  there  is  much  con- 
flict as  to  whether  two  trains  passed,  and  a^  to  whether 
any  signals  were  sounded.  With  this  testimony  as  to 
the  trains,  the  injuries  upon  the  left  side  of  the  animal, 
and  the  position  in  which  she  was  found,  we  cannot  say 
there  was  no  testimony  from  which  the  jury  might  find 
that  the  animal  was  struck  by  a  passing  train.  Indeed, 
there  is  no  other  explanation  of  why  the  tracks  of  the 
animal  were  not  traceable  up  to  the  cattle-guard.  It  is 
true  the  engineer  of  the  passenger  train  that  went  west 
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that  morning  testifies  that  he  did  not  strike  any  horse- 
at  that  point,  nor  see  one ;  but  he  shows  upon  his  exami- 
nation that  it  was  possible  for  his  engine  or  train  to- 
have  struck  one  at  that  hour  of  the  morning  without 
his  knowing  it. 

It  is  sufficient  to  say,  without  further  discussion  of 
the  testimony,  that  it  at  least  so  supports  the  verdict 
that,  under  rulings  of  this  court,  the  verdict  as  to  the 
defendant,  E.  L.  Dudley,  should  not  be  disturbed  on 
that  ground.  Our  conclusion  upon  the  whole  record  is 
that  the  judgment  of  the  district  court  should  be 
reversed  as  to  the  Centiul  Iowa  Railway  Company,  and 
affirmed  as  to  E.  L.  Dudley,  receiver.  We  may  repeat 
that  no  question  is  made  as  to  plaintiff's  right  to  bring 
this  action  against  the  receiver,  and  we  assume,  there- 
fore, that  he  does  so  by  authority  of  the  court  appoint- 
ing the  receiver.    Modified  and  affibmed. 


W.  T.  Shaver,  Appellant,  v.  C.  Habdin  &  Sons  et  al.y 

Appellees. 

1.  Corporations:  mortgage  of  corporate  property:  ratifica* 
TION.  The  board  of  directorB  of  a  manufacturing  corporation^ 
which  under  the  articles  of  incorporation  had  the  management  of 
the  corporation  affairs,  by  resolution,  authorized  its  president  ''to 
make  such  arrangements  to  procure  funds  to  carry  on  the  work, 
or  pay  indebtedness  as  he  in  his  judgment  should  deem  expedient 
and  best ; "  and  giving  him  full  power  to  act  in  the  absence  of  a 
meeting  of  the  board.  Nearly  three  years  thereafter  the  board  by 
another  resolution  authorized  the  president  and  secretary  to  exe- 
cute mortgages  upon  its  goods  and  merchandise  and  notes  and 
books  of  account,  and  upon  its  real  estate  to  the  defendants,  as 
additional  security  upon  the  notes  it  was  owing  them.  About 
sixty  days  after  the  second  resolution  the  president  and  secretary 
made  to  defendants,  on  behalf  of  the  corporation,  a  promissory 
note  for  more  than  five  thousand  dollars  to  cover  loans  made  the- 
company  prior  thereto,  and  to  secure  the  same  and  other  notea 
executed  a  mortgage  upon  the  personal  property  of  the  corpora- 
tion, and  all  additions  thereto,  and  about  six  months  after  the- 
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Baid  fsecond  reeolution  the  president  and  secretaiy  made  to  tlie 
defendants  two  other  notes  amounting  to  twelve  hundred  dollars, 
and,  to  secure  the  same  and  the  notes  secured  by  said  chattel 
mortgage,  executed  a  mortgage  upon  the  company's  real  estate  and 
personal  property.  Subsequently,  in  a  resolution  passed  by  the 
board,  both  of  the  above  mortgages  were  recognized,  and  though 
>  not  expressly  ratified  were  made  paramount  to  a  new  mortgage 
to  another  creditor  which  it  then  authorized.  Held,  that  in  view 
of  the  action  of  the  board  as  above  stated,  and  the  practice  of  the- 
president  and  secretary,  the  resolution  last  mentioned  should  be 
deemed  a  ratification  of  the  action  of  the  president  and  secretary 
as  to  the  notes  and  mortgages  to  the  defendants. 

2,     : :  PAYMENT.    One  S.,  who  was  the  president  of  the 

company  and  manager  for  the  defendant  mortgagees,  gave  his  check 
to  the  plaintiff  for  the  sum  of  five  thousand  dollars  ostensibly  for 
the  payment  of  ten  thousand  dollars  of  the  company's  stock,  but 
in  reality  to  conceal  from  the  plaintiff  *s  bookkeeper  the  character 
of  the  transactions  between  S.  and  the  mortgagees.  On  the  same 
day  the  plaintiff  gave  his  check  for  the  same  amount  to  the  said 
mortgagees,  the  same  being  intended  merely  to  cover  the  check 
received  from  S.  Held,  that  in  the  absence  of  any  agreement  to 
the  contrary  the  latter  check  could  not  be  regarded  as  a  payment 
•  upon  the  coknpany's  indebtedness  to  the  mortgagees. 

8b     :  coLEiATERAL  SECURITIES '.  CONYEBSION.     The  charge  of  the 

conversion  of  collateral  securities  by  the  pledgee  will  not  be  sus> 
tained  where  it  appears  that  the  indebtedness  for  which  the  col- 
lateral was  deposited  has  not  been  paid,  nor  that  any  demand  for 
their  surrender  has  been  made. 

Appeal  from  Hardin  District    Court. — Hon.  D.   R. 

HiNDMANj  Judge. 

Tuesday,  February  10,  1891. 

This  is  an  action  in  equity  to  restrain  the  fore- 
closure of  certain  chattel  mortgages.  The  material  facts 
are  stated  in  the  opinion.  The  plaintiff  and  certain  of 
the  defendants  api)eal. — Affirmed. 

AlhrooJc  &  Hardin^  for  appellant. 

H.  L.  Huff  and  JoJin  F.  Duncovibe^  for  appellees. 

Robinson,  J. — ^Por  some  years  prior  to  July,  1882, 
the  plaintiff  had  carried  on  the  business  of  manufacturing 
^wagons,  carriages  and  other  articles  at  Eldom,  lowa^ 
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The  defendants,  C.  Hardin  &  Sons,  were  engaged  in  the 
banking  business  at  the  same  place.  On  March  16, 1878, 
the  plaintiff  made  to  J.  D.  K.  Smith,  a  member  of  the 
firm  of  C.  Hardin  &  Sons,  for  its  benefit,  a  promissory 
note  for  the  sum  of  twenty-seven  hundred  dollars, 
with  interest.  On  March  11,  1880,  the  plaintiff  made 
to  C.  Hardin  &  Sons  a  promissory  note  for  eleven 
thousand  dollars,  and  to  secure  its  payment,  and  for 
other  purposes,  executed  a  chattel  mortgage  on  his 
stock  in  trade.  On  July  8,  1882,  the  Shaver  Wagon 
Company,  of  Eldora,  was  incorporated,  and  the  plain- 
tiff sold,  and  transferred  to  it  his  business  and  the  real 
and  personal  property  used  in  carrying  it  on,  receiving 
in  exchange  stock  of  the  company.  On  June  12, 
1885,  the  Shaver  Wagon  Company  made  to  C.  Hardin 
&  Sons  its  promissory  note  for  the  sum  of  fifty- 
three  hundred  and  eighty-two  dollars  and  thirty- 
five  cents,  and  to  secure  its  payment,  and  also  the 
payment  of  the  two  notes  for  twenty-seven  hundred 
dollars  and  eleven  thousand  dollars,  already  described, 
executed  its  mortgage  on  all  its  personal  property  and 
on  additions  which  should  be  made  thereto.  On  Octo- 
ber 6,  1886,  the  Shaver  Wagon  Company  made  to  C. 
Hardin  &  Sons  its  two  notes  for  six  hundred  dollars 
each,  and  to  secure  their  payment  and  the  payment  of 
the  three  notes  described  executed  a  mortgage  upon  its 
real  estate  and  personal  property,  and  upon  the  per- 
sonal property  it  might  thereafter  acquire  in  its  busi- 
ness. On  October  23,  1886,  the  Shaver  Wagon 
Company  made  to  the  plaintiff  its  two  promissory 
notes,  amounting  to  ten  thousand,  three  hundred  and 
seventy-one  dollars  and  seven  cents,  and  to  secure  their 
payment  executed  a  mortgage  upon  all  its  personal 
property,  and  upon  all  it  might  thereafter  acquire,  sub- 
ject, however,  to  a  mortgage  made  by  the  plaintiff  and 
to  the  mortgages  given  by  it  June  12,  1885,  and  October 
6,  1885. 

This  action  was  commenced  on  November  7,  1885. 
The  defendants,  C.  Hardin  &  Sons,  had  seized  the  mort- 
gaged property   for  the  purpose  of  foreclosing  their 
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mortgages  to  collect  the  various  sums  due  thereunder, 
which  they  allege  amounted  to  fifteen  thousand  and 
fifty-nine  dollars.  The  plaintiff  claims  that  the  mort- 
gage of  June  12,  1885,  was  merged  in  that  of  October  5, 
1885  ;  that  both  were  executed  by  certain  oflBcers  of  the 
company  without  authority  and  without  consideration ; 
that  C.  Hardin  &  Sons  have  a  first  mortgage  on  real 
estate  of  the  Shaver  Wagon  Company  of  the  value  of 
ninety-five  hundred  dollars,  and  other  property  to  the 
amount  of  sixty-five  hundred  dollars,  and  have  seized 
property  of  the  value  of  forty  thousand  dollars  which 
they  are  attempting  to  sell;  that  the  mortgage  of 
the  plaintiff  was  canceled  by  an  agreement  of  the 
parties  in  interest  at  the  time  he  sold  his  property 
to  the  Shaver  Wagon  Company;  that  a  large  por- 
tion of  the  indebtedness  secured  by  the  mortgage  of 
June  12,  1885,  has  been  paid  in  various  ways;  that 
C.  Hardin  &  Sons  at  one  time  received  a  check  for 
five  thousand  dollars,  which  should  have  been  applied 
on  the  indebtedness,  but  was  not;  that,  unless  the 
proposed  sales  are  restrained,  the  mortgaged  property 
will  be  wasted.  The  defendants,  C.  Hardin  &  Sons,  deny 
that  the  mortgage  of  June  12,  1886,  was  merged  in  that 
of  October,  1885 ;  deny  that  these  mortgages  were  exe- 
cuted without  consideration  and  without  authority; 
deny  the  alleged  cancellation  of  the  indebtedness  of  the 
plaintiff  when  he  made  his  sale  to  the  wagon  company  ; 
and  deny  the  alleged  misapplication  of  funds.  In  a 
cross-petition  the  defendants,  C.  Hardin  &  Sons,  set  out 
their  claim  against  the  plaintiff  and  the  Shaver  Wagon 
Company,  and  make  them  and  numerous  other  persons 
parties  defendant,  and  demand  judgment  against  the 
plaintiff  for  twelve  thousand,  nine  hundred  and  sixteen 
dollars  and  forty-seven  cents,  and  against  the  Shaver 
Wagon  Company  for  fifteen  thousand,  seven  hundred 
and  eighty-four  dollars  and  eighty-three  cents,  and  for 
attorney's  fees  and  costs.  J.  D.  K.  Smith,  in  an 
answer  to  the  cross-petition,  and  by  way  of  counter- 
claim, alleges  that  ho  is  the  owner  of  one  of  the  two 
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notes  given  to  the  plaintiflF,  and  secured  by  the  mortgage 
of  October  23,  1885,  and  demands  judgment  thereon 
against  the  Shaver  Wagon  Company,  and  asks  the  fore- 
closure of  the  mortgage.  The  Chicago  Varnish  Com- 
pany and  S.  D.  Kimbark  unite  in  an  answer  and 
cross-petition,  which  shows  that  the  Shaver  Wagon 
Oompany  made  to  them,  on  October  29,  1885,  certain 
promissory  notes  and  a  mortgage  on  all  its  personal 
property  to  secure  their  payment.  They  demand  judg- 
ment for  the  amount  of  the  notes  and  the  foreclosure  of 
the  mortgage.  Other  defendants  appeared  and  filed 
answers,  but  their  claims  do  not  require  special  notice. 
The  district  court  found  that  there  was  due  on  the 
twenty-seven-hundred-dollar  note  the  ,sum  of  seven- 
teen hundred  and  ninety-three  dollars  and  eighty-five 
cents,  and  on  the  eleven-thousand-dollar  note  the  sum 
of  thirteen  thousand  and  nine  hundred  dollars,  and  that 
the  plaintiflE  and  the  Shaver  Wagon  Company  were 
liable  for  their  payment.  It  rendered  judgment  in  favor 
of  C.  Hardin  &  Sons,  and  against  the  plaintiff  and  said 
company,  in  the  sum  of  fifteen  thousand,  six  hundred 
and  ninety-three  dollars  and  eighty-five  cents  on  account 
of  those  two  notes.  It  found  that  there  is  due  on  the 
fifty-three  hundred  and  eighty-two  dollar  and  thirty- 
five-cent  note  the  sum  of  sixteen  hundred  and  thirty- 
five  dollars  and  thirty-five  cents ;  and  on  the  six- 
hundred-dollar  notes  the  sum  of  thirteen  hundred 
and  sixty-six  dollars  and  fifty  cents,  making  an  aggre- 
gate on  the  three  notes  of  three  thousand  and  one 
dollars  and  eighty-five  cents.  It  rendered  judgment 
for  that  amount  in  favor  of  C.  Hardin  &  Sons  and 
against  the  Shaver  Wagon  Company.  It  found  due 
J.  D.  K,  Smith  the  sum  of  seventeen  hundred  and 
seventy-two  dollars  and  seventy  cents,  and  rendered 
judgment  in  his  favor  and  against  the  Shaver  Wagon 
Company  for  that  amount.  It  found  due  the  Chi- 
cago Varnish  Company  the  sum  of  two  hundred  and 
ninety-nine  dollars  and  ninety-six  cents,  for  which  it 
rendered  judgment  against  the  Shaver  Wagon  Com- 
pany.   A  judgment  was  also  rendered  against  the  same 
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defendant  and  in  favor  of  S.  D.  Kimbark  for  the  sum  of 
sixty  dollars  and  twenty  cents.  The  court  also  found 
that  the  mortgage  executed  by  the  plaintiff,  March  11, 
1880,  and  the  mortgages  executed  by  the  Shaver  Wagon 
Company,  June  12,  1885,  October  6,  1885,  and  on  Octo- 
ber 29,  1885,  were  valid,  and  it  decreed  their  foreclosure. 
It  was  also  found  that  the  property  included  in  the 
chattel  mortgages  had  been  placed  in  the  hands  of  a 
trustee,  named  Martin,  to  sell,  and  that  it  had  been 
sold,  and  the  proceeds  thereof,  amounting  to  eleven 
thousand,  two  hundred  and  forty-three  dollars  and  six- 
teen cents,  deposited  for  the  use  of  the  parties  entitled 
thereto.  It  was  ordered  to  be  paid  to  the  judgment  cred- 
itors, to  satisfy  their  judgments,  in  the  order  in  which 
we  have  stated  them.  The  plaintiff,  the  Shaver  Wagon 
Company,  and  others  appeal. 

I.    The  appellants  claim  that  the  note   for   fifty 
three  hundred  and  eighty-two  dollars  and  thirty-five 

cents,  the  two  for   six   hundred    dollars 
tiohb:  mort-      each,  and  the  mortgages  given  on  June 

icage  of  corpo-      ^_     -r^/^~  i    >^   j^    i  ^     ^/^^ 

rale  property:    12,  1886,  and  Octobcr  5,  1885,  were  never 

authorized  by  the  Shaver  Wagon  Company. 
The  articles  of  incorporation  of  that  company  pro- 
vide that  its  "affairs  and  business"  shall  be  man- 
aged by  a  board  of  five  directors,  and  make  it  the 
duty  of  the  president  to  superintend  the  affairs  and 
business  of  the  corporation,  and  sign  certificates  of 
stock.  It  was  also  made  the  duty  of  the  secretary  to 
sign  certificates  of  stock,  and  to  keep  a  record  of  the 
meetings  of  stockholders  and  board  of  directors,  and 
keep  an  accurate  account  of  all  the  transactions  of  the 
company.  The  notes  and  mortgages  in  question  were 
made  and  executed  by  the  president  and  secretary.  On 
-July  17,  1882,  the  board  of  directors  of  the  company 
adopted  the  following:  "Resolved,  that  the  president 
be  authorized  to  make  such  arrangements  to  procure 
funds  to  carry  on  the  work  or  pay  indebtedness  as  he 
in  his  judgment  shall  deem  expedient  or  best ;  and,  in 
the  absence  of  a  meeting  of  the  board  of  directors,  he 
tfhall  have  full  power  to  act  in  all  cases."    On  Apiil  14, 
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1885,  the  board  of  directors  authorized  the  president  or 
vice-president  and  secretary  **to  execute  mortgages 
upon  the  goods  and  merchandise  and  notes  and  books 
of  account  and  upon  the  real  estate  to  C.  Hardin  & 
Sons,  as  additional  security  upon  the  notes  we  are 
owing  them,  being  the  not^s  executed  to  them  by  W.  T. 
Shaver,  and  notes  executed  to  them  by  the  company." 
On  October  23,  1885,  th'e  board  of  directors  adopted  the 
following:  "Resolved,  that  the  president  and  secre- 
tary be,  and  are  hereby,  directed  to  execute  notes  for 
fifteen  hundred  and  twelve  dollars  and  fifty-five  cents 
and  eighty-eight  hundred  and  fifty-eight  dollars  and 
fifty-two  cents,  and  a  chattel  mortgage  to  secure 
the  same  upon  the  personal  property,  notes  and 
accounts  of  the  company,  and  a  real-estate  mortgage 
upon  the  real  estate,  to  further  secure  the  same  for 
the  sums  due  Mr.  W.  T.  Shaver  from  the  company  and 
the  indebtedness  by  the  company  in  favor  of  J.  D.  K. 
Smith,  and  assigned  to  Mr.  Shaver,  subject,  however,  to 
a  mortgage  made  by  W.  T.  Shaver  to  J.  D.  K.  Smith, 
March  15,  1878;  subject,  also,  to  a  chattel  mortgage 
made  by  W.  T.  Shaver  to  C.  Hardin  &  Sons,  March  11, 
1880 ;  subject,  also,  to  mortgages  and  chattel  mortgages 
made  by  this  company  to  C.  Hardin  &  Sons,  June  12, 
1885,  and  October  5,  1885.  Resolved,  that  the  president 
and  secretary  be,  and  are  hereby,  empowered  to  give 
mortgages  on  the  personal  and  real  estate  of  the  com- 
pany, or  any  other  class  of  se^  nrity  that  they  may  deem 
necessary  to  secure  other  claims  against  the  company." 
The  note  for  fifty -three  hundred  and  eighty-two  dollars 
and  thirty-five  cents  was  given  on  account  of  several 
loans  made  to  the  company  during  the  year  1884,  and 
for  interest  on  them,  and  for  interest  on  the  notes 
made  by  the  plaintiff  for  twenty -seven  hundred  dol- 
lars, and  eleven  thousand  dollars.  All  the  considera- 
tion of  the  note  for  fifty-three  hundred  and  eighty-two 
dollars  and  thirty-five  cents,  eAepting  a  small  amount 
of  interest,  had  accrued  prior  to  the  fourteenth  day  of 
April,  1885.  The  notes  for  six  hundred  dollars  each 
were  for  a  loan  which  was  placed  to  the  credit  of  the 
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company,  and  checked  out  by  it  in  the  ordinary  conrse 
of  business. 

It  is  apparent  that  the  business  of  the  company 
was  conducted  on  the  theory  that  the  resolution  of 
July,  1882,  authorized  the  president  and  secretary  to 
procure  funds  required  in  the  business,  and  to  make  the 
notes  of  the  company  for  that  purpose.  Whether  the 
board  of  directors  could  delegate  to  the  president  and 
secretary  for  an  indefinite  time  the  power  to  execute 
contracts  in  the  name  of  the  company,  is  a  question 
which  we  need  not  determine.  They  had  the  right  to 
require  the  officer  named  to  execute  specific  contracts, 
as  to  give  notes  and  mortgages  for  specified  purposes, 
and,  having  that  right,  they  were  authorized  to  ratify 
the  acts  of  such  officers  in  giving  notes  and  mortgages 
for  such  purposes.  It  is  said  that  the  action  taken  by 
the  board,  April  14, 1885,  did  not  authorize  the  presi- 
dent and  secretary  to  give  a  new  note  for  the  indebted- 
ness nearly  two  months  afterwards,  and  execute  a 
chattel  mortgage  to  secure  its  payment.  The  giving  of 
a  new  note  was  not  mentioned,  it  is  true,  but  the  valid- 
ity of  the  indebtedness  for  which  it  was  given  is  not 
questioned.  The  time  within  which  the  mortgages 
should  be  given  ia  not  specified.  It  may  be  that  between 
April  14,  1885,  and  the  twelfth  day  of  the  next  June 
some  property  had  been  acquired  by  the  company  upon 
which  the  mortgage  was  given,  but  it  does  not  appear 
to  have  been  the  intent  of  the  board  to  mortgage  only 
the  property  it  had  on  the  date  first  named,  but  rather 
to  pledge  the  property  of  the  company  for  the  payment 
of  its  debts.  There  is  nothing  to  show  that  the  mort- 
gage was  not  executed  within  a  reasonable  time.  The 
giving  of  the  two  six-hundred-dollar  notes  was  not 
specially  authorized  by  the  board.  But  the  resolution 
of  October  23,  1885,  referred  to  the  mortgages  of  June 
12  and  October  5  of  that  year,  and  made  them  para- 
mount to  a  new  mortgage,  which  it  authorized.  In  view 
of  the  preceding  actions  of  the  board,  which  we  have 
set  out,  and  the  practice  of  the  president  and  secretary, 
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of  which  the  board  necessarily  had  knowledge,  we 
think  the  resolution  of  October  23  should  be  held  to 
ratify  the  mortgages  and  the  notes  therein  specified. 
It  is  true  the  notes  secured  by  the  mortgages  were  not 
mentioned  in  the  resolution,  but  it  is  common  for  the 
proceedings  of  such  board  to  be  expressed  in  language 
which  is  not  technically  full  and  accurate ;  but,  where 
the  intent  of  the  proceeding  is  made  reasonably  certain, 
it  should  be  given  effect.  In  this  case  the  purpose  of 
the  mortgages  specified  was  to  secure  the  payment  of 
the  notes  therein  described.  Having  knowledge  of  the 
mortgages,  the  board,  we  must  presume,  had  knowl- 
edge  of  all  the  claims  which  they  were  designed  to 
secure,  and  the  record  shows  nothing  to  the  contrary. 

II.    J.  D.  K.  Smith  was  the  managing  member  of 
the  firm  of  0.  Hardin  &  Sons,  and  from  July,  1882,  was 

2 . .         president  of  the  Shaver  Wagon  Company. 

payment.         q^  ^j^^  Seventeenth  day  of  the  month  named 

he  gave  to  plaintiff  a  check  for  five  thousand  dollars. 
Smith  states  that  it  was  given  nominally  for  ten  thou- 
sand dollars  in  stock  of  the  company,  which  was  placed 
in  his  name,  but  was  really  designed  as  a  loan,  which 
was  repaid  by  the  plaintiff  on  the  day  it  was  made ;  and 
that  it  was  designed  to  prevent  the  bookkeeper  of  the 
plaintiff  from  having  an  exact  knowledge  of  the  trans- 
actions between  himself  and  C.  Hardin  &  Sons  in  regard 
to  collateral  securities.  The  appellants  contend  that 
the  five-thousand-dollar  check  of  Smith  should  be 
applied  as  a  credit  on  the  indebtedness  of  the  plaintiff 
represented  by  the  twenty-seven-hundred-doUar  and 
eleven-thousand-dollar  notes.  It  was  placed  to  the 
credit  of  the  plaintiff  on  the  books  of  C.  Hardin  &  Sons, 
but  was  immediately  checked  oat,  according  to  the 
agreement  by  which  it  was  given.  The  giving  of  the 
check  by  Smith,  and  the  placing  of  it  to  the  credit  of 
the  plaintiff,  and  the  giving  of  a  check  for  the  amount  of 
the  credit  by  the  plaintiff,  wiere  all  parts  of  one  trans- 
action. The  plaintiff  testifies  as  a  witness,  but  does 
not  deny  the  claim  of  Smith  in  regard  to  it.    Although 
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the  transaction  does  not  seem  to  have  been  a  meritorious 
one,  yet  the  plaintiff  cannot  complain  of  it;  and  it 
does  not  seem  to  have  prejudiced  any  of  the  appellants. 
As  the  parties  to  it  did  not  agree  that  the  check  of 
Smith  should  be  applied  on  the  indebtedness  of  the 
plaintiff  in  suit,  we  wiU  not  so  apply  it. 

III.  When  the  Shaver  Wagon  Company  was 
incorporated  certificates  for  capital  stock  to  the  amount 
8.  _:  ool1fl^       of   one   hundred   thousand   dollars  were 

'  oonve^ion.  '  issued.  There  is  conflict  in  the  testimony 
as  to  the  owners  of  the  stock.  C.  Hardin  &  Sons  admit 
that  nearly  all  of  it  stood  on  the  books  of  the  company 
in  their  name  or  in  the  names  of  other  persons  for  their 
benefit,  and  they  claim  that  it  was  so  held  as  collateral 
security  on  account  of  much,  if  not  ail,  of  the  indebt- 
edness for  which  they  seek  to  recover*  in  this  action. 
They  also  admit  that  they  have  transferred  a  portion  of 
the  stock  so  held,  but  only  for  the  trust  purposes,  and 
that  at  least  sixty  thousand  dollars  of  the  stock  is  now 
held  for  the  purposes  stated  by  other  parties.  The  appel- 
lants contend  that  the  stock  issued  to  C.  Hardin  & 
Sons  was  to  be  held  in  trust  for  the  benefit  of  the  com- 
pany, and  that  by  transferring  and  failing  to  account 
for  it  that  firm  have  converted  it  to  their  own  use,  and 
are  liable  for  it«  value,  which  is  presumed  to  be  the  par 
value,  There  is  nothing  in  the  numerous  and  volumin- 
ous pleadings  to  justify  such  a  claim.  They  do  not 
allege  such  a  conversion.  The  stock  was  delivered  to 
C.  Hardin  &  Sons  for  a  proper  purpose,  and  for  that  it 
is  still  held.  Their  claims  have  not  been  paid,  and  no 
demand  has  been  made  for  the  surrender  of  the  stock. 
The  evidence  wholly  fails  to  show  a  conversion. 

IV.  What  we  have  said  disposes  of  the  controlling 
questions  in  the  case.  Many  of  the  issues  presented  by 
the  pleadings  seem  to  have  been  abandoned  by  appel- 
lants.   Others  have  no  support  in  the  evidence. 

"  We  conclude  that  appellants  have  no  sufficient 
reason  to  complain  of  the  judgment  of  the  district 
court.    It  13^  therefore,  avj^ibmeb. 


» 
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w  ml       Wareen   Walker,    Appellant,  v.  A.  L.    Birchard 
"  et  al.y  Appellees. 

Bailroads:  municipal  aid:  incumbrance:  liability  op  DinEcrors. 
Under  section  7,  chapter  159,  of  the  Acts  of  the  Twentieth  Oeneral 
Assembly,  making  the  directors  of  a  iailroad  company  receiving 
taxes  voted  in  aid  thereof  liable  to  any  of  its  stockholders  in  double 
the  amount  of  the  par  value  of  his  stock  in  the  event  of  their  voting 
to  bond  or  mortgage  the  road  to  exceed  the  amount  of  eight  thou- 
sand dollars  per  mile  if  a  narrow-gauge  road,  or  sixteen  thousand 
dollars  per  mile  if  a  broad-gauge  road,  no  liability  arises  where 
such  an  incumbrance  is  voted  prior  to  the  voting  of  the  tax,  and 
is  executed  and  recorded  before  such  tax  is  collected  and  paid  to 
the  company. 

Appeal  from   Polk   District    Court. — TLois.    Marcus 

.  Kavanaugii,  Judge. 

Wednesday,  February  11,  1891. 

Action  under  section  6,  chapter  123,  Laws  of  the 
Sixteenth  General  Assembly,  and  section  7y  chapter 
1C9,  Laws  of  the  Twentieth  General  Assembly.  The 
defendant's  demurrer  to  the  petition  being  sustained, 
and  the  plaintiff  electing  to  stand  npon  his  petition, 
judgment  was  entered  dismissing  the  same,  and  the 
plaintiff  appeals. — Affirmed. 

Warren  Walker^  for  appellant. 

JIuVbard  <6  Dawley^  for  appellees. 

Given,  J. — The  petition  shows  that  in  pnrsnanc^ 
of  the  provisions  of  chapter  123,  Acts  of  the  Sixteenth 
General  Assembly,  a  tax  was  duly  voted  on  the  taxable 
property  of  Cedar  Falls  township,  Black  Ilawk  county, 
Iowa,  on  November  22,  1883,  in  aid  of  the  Wisconsin, 
Iowa  &  Nebraska  Railway  Company.  That  on  June 
S,  1884,  a  like  tax  was  voted,  as  provided  in  chapter 
3C9,  Laws  of  the  Twentieth  General  Assembly,  upon 
the  taxable  property  of  Waterloo  township  in  said 
county,  in  aid  of  said  company.  That  said  taxes  were 
due  and  payable  one-half  on  January  1,  1885,  and  one- 
half  on  January  1, 1886.    That  certain  property -ownera 
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named  in  the  petition  paid  their  taxes  in  the  amounts 
and  at  the  times  stated^  and  received  certificates  therefor 
from  the  county  treasurer,  which  they  severally  assigned 
to  the  plaintiff ;  and  that  the  railway  company  received 
the  taxes  so  paid,  the  last  receipt  being  on  November 
7,  1888.  That  on  the  dates  named  the  plaintiff  duly 
presented  said  certificates  to  George  G.  McMichael, 
secretary,  treasurer  and  general  manager  of  the  com- 
pany, and  demanded  stock  therefor,  which  was  refused. 
That  the  defendants  were  members  of  the  board  of 
directors  of  said  company,  and  as  such  did  on  November 
1,  1883,  vote  to  bond  and  mortgage  said  road  as  follows : 
A  first  mortgage  to  the  Union  Trust  Company,  dated 
January  1,  1883,  to  the  amount  of  twenty-four  thousand 
dollars  per  mile;  and  an  income  mortgjige  to  Marshal 
Oren  Wilson  and  Albert  Collins,  dated  January  2, 
1883,  to  secure  twenty  thousand  dollars  income  bonds 
per  mile, — ^the  first  of  which  mortgages  was  filed  for 
record  in  Black  Hawk  county,  January  3,  1884,  and  the 
other  June  3,  1884.  That  by  said  action  of  the  defend- 
ants the  shares  of  stock  to  which  the  plaintiff  is  enti- 
tled have  been  rendered  of  less  value  and  wholly  lost ; 
wherefore  he  asks  judgment  for  double  the  value  thereof 
estimated  at  par. 

It  will  be  seen  that,  according  to  the  petition,  the 
defendants'  vote  to  mortgage  the  road  was  prior  to  the 
voting  of  either  tax ;  that  the  first  mortgage  was  filed 
for  record  several  months  before  the  second  tax  was 
voted,  and  the  second  mortgage  was  filed  on  the  same 
day  the  second  tax  was  voted ;  and  that  both  mort- 
gages were  voted  by  the  directors,  executed  and  filed 
for  record  long  before  any  of  the  tax  was  due  or  paid. 

The  first  ground  of  demurrer  presents  the  question 
whether  directors  are  liable,  under  the  statute,  for  vot- 
ing such  incumbrances  before  the  tax  is  voted  and 
received.  Section  6,  chapter  123,  Acts  of  the  Sixteenth 
General  Assembly,  under  which  the  first  tax  was  voted, 
is  as  follows :  "The  board  of  directors  of  any  railroad 
company  receiving  taxes  voted  in  aid  thereof  under  the 
provisions  of  this  act,  or  those  members  thereof,  or  either 
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of  them,  who  shall  vote  to  bond,  mortgage  or  in  any 
manner  incumber  said  road  to  an  amount,  if  the  same 
be  a  railroad  of  three-feet  gauge,  to  exceed  the  sum  of 
eight  thousand  dollars  per  mile,  and  if  of  the  ordinary 
four  feet,  eight  and  one-half  inch  gauge,  to  exceed  the 
sum  of  sixteen  thousand  dollars  per  mile,  not  including 
la  either  case  any  debt  for  ordinary  operating  expenses, 
shall  be  liable  to  the  stockholders,  or  either  of  them,  for 
double  the  amount,  estimated  at  its  par  value,  of  the 
stock  by  him  or  her  held,  if  the  same  should  be  ren- 
dered of  less  value  or  lost  thereby,"  Section  7,  chapter 
159,  Acts  of  the  Twentieth  General  Assembly,  under 
which  the  second  tax  was  voted,  is  a  re-enactment  of 
section  6,  with  a  slight  transposition  of  the  woFds, 
which  does  not  alter  the  meaning,  nor  affect  the  question 
under  consideration. 

It  is  a  matter  of  common  knowledge  that  the  con- 
struction of  railroads  in  this  state  was  largely  aided  by 
subscriptions  to  the  stock  of  the  companies  and  by 
voting  taxes,  and  that,  by  reason  of  the  extent  to  which 
the  roads  were  incumbered  after  such  aid  was  given,  the 
people  realized  but  little  on  the  stock  to  which  they 
were  entitled.  It  was  to  remedy  this  wrong,  and  to 
secure  to  stockholders  the  value  of  their  stock,  unim- 
paired by  incumbrances  in  excess  of  the  amounts 
named,  that  the  sections  under  which  this  action  is 
brought  were  enacted.  The  liability  created  by  these 
sections  is  extraordinary,  and,  if  not  penal,  is  certainly 
in  the  nature  of  a  penal  liability.  It  is  to  all  stock- 
holders, whether  they  become  such  by  subscribing  for  or 
purchasing  shares  or  by  the  payment  of  the  tax  voted 
in  aid  of  the  company.  He  who  became  a  stockholder 
by  paying  the  tax  is  entitled  to  no  greater  rights,  under 
these  statutes,  than  one  who  subscribed  for  or  purchased 
shares.  It  would  not  be  contended  that  directors  would 
be  liable  for  having  voted  incumbrances  in  excess  of  the 
amount  named,  to  one  who  purchased  stock  with  notice 
that  the  incumbranct^s  had  been  voted,  executed  and 
recorded.  We  have  seen  that  the  taxpayers  of  Waterloo 
township  had  record  notice  of  the  iirst  mortgage,  which 
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is  in  excess  of  the  limit,  before  the  tax  was  voted  on  the 
property  in  that  township ;  and  that  the  taxpayers  of 
both  townships  had  record  notice*  of  both  mortgages 
before  they  paid  any  of  the  tax,  and  before  any  of  the 
tax  was  paid  to  the  railroad  company.  If  voting,  exe- 
cuting and  recording  these  incumbrances  renders  the 
defendants  liable  in  this  action,  then  their  acts  were  a 
lawful  reason  for  refusing  to  pay  the  tax,  or,  if  pay- 
ment was  insisted  upon,  for  enjoining  collection,  and, 
if  payment  had  been  made,  to  enjoin  payment  to  the 
,  rtiilroad  company.  The  plaintiflE's  assignors  had  record 
notice  of  these  incumbrances  before  they  paid  any  part 
of  the  tax,  and  before  any  part  of  it  was  paid  to  the 
railroad  company.  They  paid  to  the  county  treasurer, 
and  permitted  him  to  pay  to  the  company,  without  pro- 
test and  without  invoking  the  ordinary  and  adequate 
remedies  of  the  law  that  were  open  to  them  at  every  step. 
Surely  it  is  not  the  purpose  of  the  law  to  allow  those 
who  have  thus  acquiesced  in  the  placing  of  the  incum- 
brances to  recover  against  the  directors  personally, 
because  of  their  being  so  placed.  Had  the  directors 
voted  these  excessive  incumbrances  after  the  company 
had  received  the  tax,  the  case  would  be  quite  different. 
In  such  case  taxpayers  would  be  without  remedy  by  the 
usual  process  of  the  law.  True,  if  they  had  notice  of 
the  vote  to  incumber,  they  might  ask  injunction,  but 
there  is  no  requirement  nor.  record  that  gives  them  such 
notice;  and,  when  the  incumbrance  is  executed,  and 
rights  of  third  persons  arise,  the  stockholder  is  without 
remedy,  except  as  it  is  given  in  the  sections  quoted. 
We  are  of  the  opinion  that  directors  are  personally 
liable  to  stockholders  only  in  cases  where,  after  the 
company  has  received  taxes  voted  in  its  aid,  the  bonds 
are  issued  by  their  authority  in  excess  of  the  limits 
named  in  the  statute,  and  the  stock  is  thereby  rendered 
of  less  value. 

It  follows  from  these  conclusions  that  the  demurrer 
was  properly  sustained ;  and,  as  this  fully  disposes  of 
the  case,  we  need  not  consider  the  other  questions  raised 
and  discussed.    Affibmed. 
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The  State  op   Iowa,  Appellant,  v.  John   Maokbt, 

Appellee. 

h  Seduotion:  offer  of  marriaqe:  evidence.  Where  in  a  prose- 
cution  for  seduction  it  appeared  that  the  defendant  was  a  man> 
thirty-five  years  of  age,  and  the  prosecutrix,  who  was  a  child  only 
a  few  days  past  fourteen  years  old,  and  mentally  weak  for  one  of 
her  age,  testified  that  before  the  first  act  of  sexual  intercourse 
with  the  defendant  he  promised  to  marry  htsr,  and  represented 
that  other  young  girls  of  the  neighborhood  were  in  the  habit  of 
engaging  in  sexual  intercourse,  held,  that  the  court  should  have  per- 
mitted the  fullest  investigation  of  all  the  acts  and  declarations  of 
the  defendant  touching  his  relations  with  the  prosecutrix  from  the 
time  of  their  first  acquaintance  down  to  the  trial,  to  the  end  that 
it  might  be  shown  whether  the  defendant's  promise  of  marriage 
was  made  in  good  faith,  or  merely  to  gain  the  opportunity  to 
igratif  y  his  lust. 
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3.    : : ,    It  is  not  incumbent  npon  the  8tate  in  such 

a  case  to  satisfy  the  jury  by  evidence  beyond  a  reasonable  doubt 
that  the  defendant  had  refused  to  marry  the  prosecutrix.  Noth- 
ing less  than  an  actual  marriage  is  a  bar  to  such  a  prosecution. 

Appeal  from  Johnson  District  Court. — Hon.   SL  H. 

Fairall,  Judge. 

Tuesday,  May  12, 1891. 

The  defendant  was  indicted  and  tried  for  the  crime 
of  seduction.  The  jury  returned  a  verdict  of  not  guilty, 
and  ha  was  discharged.    The  state  appeals. — Reversed. 

» 

John  T.  Stoney  Attorney  General,  C.  S.  Hariky 
County  Attorney,  and  M.  J.  Wade^  tor  the  State. 

No  appearance  for  the  appellee. 

RoTHROOK,  J. — I.    Mary  M.  Costello,  the  prosecu- 
trix in  the  case,  is  the  daughter  of  a  farmer  in  Johnson 
1.  seductioh  :       couuty.    It  is  uot  denied  by  the  defendant 
?iMSe?lii!^     tliat  he  repeatedly  had  sexual  intercourse 
deuue.  yAt\i  her.    Before  any  evidence  Was  intro- 

duced upon  the  trial  the  defendant  caused  the  follow- 
ing admission  to  be  made  of  record :  "  It  is  admitted 
on  the  part  of  the  defense  that  the  defendant  had  inter- 
coun^  with  the  prosecutrix,  and  is  the  father  of 
the  child  bom  to  her ;  and  it  is  conceded  that  he  did 
promise  to  marry  the  girl,  and  that  he  loved  her.'* 

A  great  many  exceptions  were  taken  by  the  state  to 
rulings  of  the  court  on  the  admission  and  exclusion  of 
evidence  ;  and  nearly  the  whole  charge  to  the  jury  was 
also  excepted  to.  Many  of  these  questions  were  pre- 
sented by  the  assignment  of  errors,  and  are  argued  by 
cou.asel.  As  is  usual  in  the  appeals  by  the  state  in 
criminal  cases,  there  is  no  appearance  for  defendant. 
The  verdict  of  not  guilty  is  a  final  disposition  of  the 
charge  as  to  defendant,  and  there  is  no  motive  for  him 
to  follow  an  appeal  to  this  court.  The  only  object  of 
the  appeal  is  to  obtain  from  this  court  an  authoritative 
exposition  of  the  law  upon  disputed  questions.    In  view 
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of  the  character  of  the  appeal  it  is  not  proper  for  this 
court  upon  a  mere  ex  parte  appeal  to  discuss  and  dispose 
of  technical  questions  as  to  the  admission  or  exclusion 
of  evidence,  unless  they  present  some  important  ques- 
tion of  law  proper  to  be  determined  as  a  precedent  in 
the  criminal  practice  in  the  district  courts  of  this  state. 
We  will  not  set  out  nor  discuss  these  alleged  errors  further 
than  to  say  that  we  think  that  in  the  trial  of  the  case 
too  much  importance  was  attached  to  the  admissions  of 
the  defendant,  above  set  out. 

The  prosecutrix,  at  the  time  she  yielded  to  the 
defendant,  was  a  child  a  few  days  past  the  age  of  four- 
teen, and  the  evidence  tends  to  show  that  she  was  not 
only  a  child  in  years,  but  that  she  was  of  weak  mental 
development  for  one  of  her  age.  She  testified  as  a  wit- 
ness that  before  the  first  act  of  sexual  intercourse  the 
defendant  not  only  promised  to  mary  her,  but  that 
he  stated  to  her  that  many  others  of  the  young  girls 
of  the  neighborhood  were  in  the  habit  of  engaging  in 
sexual  intercourse.  We  have  stated  these  facts  in  br^ef, 
that  it  may  be  eean  that  it  was  an  important  question 
in  the  case  whether  the  defendant,  a  man  of  thirty-five 
years  of  age,  entered  into  a  contract  of  marriage  with 
a  weak-minded  child  of  fourteen  in  good  faith,  and 
intending  to  perform  his  undertaking,  or  whether  his 
promise  was  made  merely  to  gratify  his  lust.  There  is 
no  evidence  in  the  case  that  he  bore  the  relation  of  a 
suitor  to  the  prosecutrix.  Her  family  at  no  time  sus* 
pected  that  there  was  any  courtship  between  the  parties. 
In  view  of  these  considerations,  we  think  the  court 
should  have  permitted  the  fullest  investigation  of  all 
the  acts  and  declarations  of  the  defendant  touching 
his  relations  with  the  prosecutrix  from  the  time  of  their 
first  acquaintance  down  to  the  trial.  Much  of  such  evi- 
dence was  excluded  from  the  jury  on  the  objection  of 
the  defendant.  The  state  was  permitted  to  show  that 
the  defendant  continued  to  have  sexual  intercourse 
with  the  prosecutrix  for  months  after  the  first  connec- 
tion. It  is  true,  if  the  prosecutrix  was  seduced,  the 
crime  was  complete  when   she   first   surrendered  her 
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person  to  defendant;  but  subsequent  acts  were  proper 
to  be  considered  by  the  jury  in  determining  whether 
the  criminal  intent  existed  at  the  first  act,  and  whether 
the  defendant  in  good  faith  intended  to  i>erform  his 
promise.  The  court  appears  to  have  been  of  the  opinion 
that  subsequent  acts  did  not  tend  to  prove  that  there 
was  seduction.  We  think  that  was  a  question  for  the 
jury. 

IL    The  instructions  to  the  jury  are  in  the  main 
plain,  clear,  forcible  and,  as  we  believe,  correct  rules  of 

law,  applicable  to  the  facts  disclosed  in 
evidence.  There  is  one  paragraph  of  the 
charge,  however,  which  we  believe  cannot  be  sustained. 
It  is  as  follows:  "As  to  burden  of  proof  of  defend- 
ant's willingness  to  marry  the  prosecutrix,  if  you  should 
have  occasion  to  pass  upon  that  question,  you  are 
instructed  that  it  is  incumbent  upon  the  state  to  satisfy 
you  by  the  evidence  beyond  a  reasonable  doubt  that 
the  defendant  has  refused  to  marry  her,  and  if  it  has 
not  done  so  you  will  find  against  the  state  on  such 
issue ;  but  such  proof  need  not  be  by  words  of  express 
refusal,  but  may  be  established  by  the  facts  and  cir- 
cumstances, if  any  there  be,  shown  by  the  evidence." 

It  appears  to  us  that  this  is  not  the  law  as  applica- 
ble to  the  facts  of  this  case.  We  do  not  think  the  state 
ought  to  be  required,  on  the  trial  of  an  indictment  for 
seduction  under  promise  of  marriage,  to  prove  beyond 
a  reasonable  doubt  that  the  defendant  refused  to  marry 
the  prosecuting  witness.  She  may  have,  no  doubt  often 
has,  good  reasons  for  refusing  to  accept  his  offer.  His 
conduct  may  be  such  after  he  has  accomplished  his  pur- 
pose as  to  make  him  unworthy  of  an  alliance,  even  with 
the  woman  he  has  seduced.  His  offer  of  marriage  is 
not  a  bar  to  the  indictment.  Nothing  less  than  an 
actual  marriage  is  a  bar  to  the  prosecution.  Code, 
sec.  3868 ;  State  v.  Thompson^  46  N.  W.  Rep.  293. 
Bevebsed. 
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The    State  op  Iowa,    Appellee,    v,    S.    D.    Viees, 

Appellant 


88    397| 
87    flWl 

1.    Intoxicating  Liquors :  nuisance:  intent  to  sell  froi^  buili>-  82  89? 

ING :  instructions.    It  is  not  necessary  that  the  intent  be  to  sell  '  ^    *^, 

intoxicating  liquors  in  or  from  the  building  in  which  they  are  io6  (MO 

kept,  if  kept  for  sale  at  all,  to  constitute  an  olf ense  under  sections  82  3d7 

1523  and  1543  of  the  Code.  ^^~ , 

2.      :   :   PRESENCE  OP  LIQUORS  IN  BUILDING.      The  Sale  of        H^^l 

liquors  from  a  buUding,  occupied  by  the  defendant,  constitutes  a      |f  109  5.39 

nuisance  under  the  above  provisions  of  the  Code,  whether  the      1  82  ~^| 

■  lift  ft%l 

liquors  are  kept  therein  or  not.  iiiw_nw| 

8.    : :  INSTRUCTIONS :  practice.    Where  the  instructions      !?  ^.' 

given  in  a  cause  are  correct  as  far  as  they  go,  a  party  cannot  com-      128    36 
plain  of  the  failure  to  give  certain  other  instructions  which  were 
not  requested  by  him. 

4.  New  Trial:  mistake  of  witness.  The  fact  that  erroneous 
statements  were  made  by  a  witness  upon  the  trial,  because  of  his 
misunderstanding  of  a  question  put  to  him  will  not  entitle  the 
party  affocted  thereby  to  a  new  trial  in  the  absence  of  any  show- 
ing of  prejudice  because  of  such  evidence. 

5.  Witnesses :  interest  :  instructions.  A  jury  may  properly  be 
instructed,  that  in  weighing  the  testimony  of  the  witnesses  they 
should  *'  consider  their  demeanor  and  appearance,  and  their  lack  of 
interest  in  the  result  of  the  action,  and  their  interest  or  disposi- 
tion to  shield  the  defendant,"  if  in  the  opinion  of  the  court  the  case 
demands  such  an  instruction,  and  no  abuse  of  discretion  is  shown. 

Appeal  from    Montgomery    District     Court— Ro^. 

N.  W.  Maoy,  Judge. 

^^^  • 

Wednesday,  May  13,  1891 

The  defendant  was  indicted  and  convicted  of  the 
crime  of  maintaining  a  nuisance  by  keeping  a  building 
for  the  sale  of  intoxicating  liquors.  He  now  appeals  to 
this  court. — Affirmed. 

01  E.  Richards  and  Edward  Mills^  for  appellant. 

John  Y.  StonCj  Attorney  General,  and  Ji.  W. 
BeesoUy  County  Attorney,  for  the  State. 
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Beck,  C.  J. — I.  The  court  gave  an  instruction  to 
the  jury  in  the  following  language:  "2.  The  specific 
1.  iNToxicATiKo  ofl^nse  charged  against  the  defendant 
lanc^e?iiit?nt  herein  is  that  of  keeping  a  nuisance ;  that 
binding?™  is,  of  keeping  a  building  or  place  within 
lusiruciions.  ^hls  couuty,  whereiu  he  sold,  and  kept  with 
the  intent  to  sell,  intoxicating  liquors,  contrary  to  law. 
A  building  in  which  intoxicating  liquors  are  in  fact 
sold  unlawfully,  or  in  which  intoxicating  liquors  are 
kept  for  the  purpose  of  sale  or  exchange  unlawfully,  is 
a  nuisance,  and  the  person  who  keeps  a  building  for 
that  purpose  is  guilty  of  keeping  a  nuisance.  In  order 
to  make  out  the  oflfense  the  presence  of  intoxicating 
liquor  is  essential  and  necessary."  This  instruction  is 
the  ground  of  complaints  by  the  defendant.  It  is  first 
insisted  that  the  instruction  is  erroneous  in  that  it  fails 
to  inform  the  jury  that  to  establish  the  crime  charged 
it  must  appear  that  intoxicating  liquors  were  kept  in 
the'  building  for  the  unlawful  sale  in  and  from  it.  The 
instruction  is  correct.  "The  keeping  of  intoxicating 
liquors  with  the  intent  on  the  part  of  the  owner  thereof, 
or  any  person  acting  under  his  authority,  or  by  his 
permission,  to  sell  the  same  within  the  state  contrary" 
to  law,  is  prohibited.  Code,  sec.  1523.  The  violation 
of  this  prohibition  constitutes  the  crime  of  nuisance, 
and  is  punished  accordingly.  Code,  sec.  1543.  The 
plain  language  of  these  statutes  provides  that  the  keep- 
ing of  intoxicating  liquors  for  sale  in  this  state  consti- 
tutes a  nuisance.  If  the  purpose  be  to  sell  anywhere  in 
the  state,  the  defendant  is  guilty. 

II.    It  is  next  insisted  that  the  court  should  have 
directed  that  the  presence  of  the  liquors  in  the  building 

is  essential  to  constitute  the  crime.      We 

fl  *        *  pros* 

*  enoe  of  liquors   think  otheTwise.      If  one  house  is  used  for 

the  sale  of  intoxicating  liquors,  which  are 
kept  in  another,  there  can  be  no  doubt  but  both  are 
nuisances.  If  the  liquors  were  kept  in  a  house  not 
occupied  by  the  defendant,  yet  sold  in  a  house  occupied 
by  him,  he  was  guilty  of  committing  a  nuisance  by 
making  sales  of  liquor^ 
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III.  Counsel  for  the  defendant  complain  because 
certain  instructions  upon  points  of  the  case  involving 

presumptions   as   to   keeping  liquors  for 
*'  ^iTT^sl""      illegal  sale  were  not  given,  but  no  such 
practice.  instructious  were  asked.    Those  given  are 

correct  as  far  as  they  go.  As  the  defendant  did  not  ask 
for  others  he  cannot  now  complain.  State  v.  HelviUy 
65  Iowa,  289  ;  State  v.  Tweedy ^  11  Iowa,  350 ;  Mackie  v. 
Railroad,  54  Iowa,  540 ;  State  v.  0'  Day,  69  Iowa,  368  ; 
Hall  V.  Stewart,  58  Iowa,  681  ;•  Owynn  v.  Duffield^  66 
Iowa,  708. 

IV.  A  witness,  after  the  verdict,  made  affidavit 
that  he  did  not  understand  a  question  asked  him,  and, 

^,    ._, .         therefore,   he  gave   an   incorrect  answer. 
■  mjntake  of        Without  holdiug  that  a  new  trial  may  be 

granted  upon  such  a  ground,  it  surely 
must  appear,  if  it  be  a  ground  for  a  new  trial,  that 
prejudice  resulted  to  defendant  from  the  incorrect  evi- 
dence. But  in  this  case  it  does  not  appear  that  preju- 
dice did  result  from  the  evidence  ;  for  it  is  very  clear 
that  the  verdict  could  not  have  been  based  upon  the 
incorrect  evidence,  or  that  it  tended  to  influence  the 
verdict  of  the  jury. 

V.  The  court  directed  the  jury  that  in  weighing 
the  testimony  of  witnesses  they  should  *' consider  their 

,       demeanor  and  appearance,  and  their  lack 
*  intereM:  inl       of  interest  in  the  result  of  the  action,  and 

BtruotlunB.  ,     .      .  T  .  . 

their  interest  or  disposition  to  shield  the 
defendant."  The  instructions  are  very  proper,  and,  we 
think,  quite  timely,  in  this  case.  The  court  below  was 
required  to  give  this  instruction  if  in  his  opinion  the 
case  demanded  it.  In  the  absence  of  any  evidence 
showing  that  in  this  regard  the  court  abused  its  discre- 
tion, or  that  there  was  an  absence  of  facts  justifying  it, 
we  shall  presume  that  the  demeanor  and  conduct  of  the 
witnesses,  and  their  manner  of  testifying,  justified  the 
instructions. 

The  verdict  is  sufficiently  supported  by  the  evi- 
dence.   The  judgment  of  the  court  below  is  atfibmed. 
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g  ^       The  State  of  Iowa,  Appellee,  v.  John  M.  Coonaf, 
1 8s  400  Appellant. 

W    324  ^^ 

82  loo  ^ 

!?f  474        Intoxioating  Liquors:  original  paokage  housb:  nttisancb.    The 

defendant,  as  agent  for  parties  residing  in  Wisconsin,  received 
from  the  latter  at  the  town  of  Spencer,  in  this  state,  consignments 
of  intoxicating  liquors,  which  had  been  pat  up  in  bottles,  sealed, 
labeled  and  packed  in  boxes  or  barrels,  for  convenience  of  ship- 
ment, in  Wisconsin.  The  liquors  thus  received  were  removed 
from  the  boxes  or  barrels,  and  were  kept  for  sale  and  sold 
by  the 'defendant  in  said  town,  in  the  sealed  bottles,  which 
were  not  permitted  to  be  opened  upon  the  premises.  Held,  that 
such  sales  were  by  original  packages, .  and,  being  made  prior  to 
the  enactment  of  the  act  of  August  8,  1890,  the  Fifty-first  Ck)n- 
gress,  26  St.  818,  were  not  illegal  under  the  provisions  of  chapter 
143  of  the  Acts  of  the  Twentieth  General  Assembly. 

Appeal  from  Clay  District  Court. — Hok.  Lot  Thomas, 

Judge. 

Wednesday,  May  13,  1891. 

'  This  is  an  action  in  equity  to  enjoin  the  defendant 
from  maintaining  a  nuisance  by  keeping  intoxicating 
liquors  for  sale  contrary  to  law.  Notice  was  given  of 
the  application  for  an  injunction,  and  a  hearing  was 
had,  and  a  temporary  injunction  was  granted.  The 
defendant  appeals. — Reversed. 

B.  E,  Kelley^  for  appellant. 

No  appearance  for  appellee. 

Rothrock,  J. — The  defendant  was  the  keeper  of 
what  was  known  as  an  "original  package  house," 
at  Spencer,  in  Clay  county.  He  was  not  the  owner  of 
the  packages  of  liquor  which  he  kept  for  sale,  but  was 
the  agent  of  certain  parties  in  Milwaukee,  Wisconsin. 
These  parties  were  lessees  of  the  building,  and  the  same 
was  occupied  by  the  defendant  as  their  agent.    They 
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shipped  the  liquors  kept  for  sale  in  said  building  from 
Milwaukee  to  Spencer,  Iowa,  consigned  to  themselves; 
and  the  defendant  received  them  as  the  agent  of  said 
Milwaukee  parties.    The  beer  which  was  kept  for  sale 
was  put  up  in  bottles  at  Milwaukee,  sealed  and  labeled, 
and  for  convenience  of  shipment  was  placed  in  open 
frame  boxes  with  twenty-four  separate  compartments. 
The  whiskey  was  in  bottles,  sealed  and  labeled,  which 
bottles  were,  for  convenience  of  shipment,  packed  in 
barrels.    The  defendant  removed  the  bottles  from  .the 
boxes  and  barrels,  and  sold  them  as  they  were  sealed 
and  labeled,  and  purchasers  were  not  permitted  to  open 
the  bottles  and  use  the  liquor  upon  the  premises.    As 
we  understand  it  this  was  strictly  an  original  package 
establishment,  and  was  authorized  by  the  decision  of 
the  supreme  court  of  the  United  States  in  Leisy  %. 
Hardin,  135  U.  S.  100 ;  10  Sup.  Ct.  Rep.  681.     That  the 
separate   bottles   were   original   packages— that  is,  in 
the  form  in  which  they  were  i)jit  up  by  the  shipper  for 

sale ^we  think  there  can  be  no  doubt.    At  least  such 

has  been  the  holding  of  this  court.     Collins  v.  ITillSy 
77  Iowa,  181 ;  In  re  Beine,  42  Fed.  Rep.  545. 

It  is  proper  to  observe  that  the  case  at  bar  was  heard 
and  determined  in  the  court  below  before  the  recent  act 
of  congress  relating  to  the  laws  of  the  several  states  per- 
taining to  the  regulation  or  prohibition  of  the  traffic  in 
intoxicating  liquors. 

The  decree  of  the  district  court  will  be  beversed. 


David  J.  Evaks,  Appellee,  v.  Francis  M.  Duncan, 

Appellant. 

Deed:  oovknants:  kvidencb  of  priob  oral  aobebment.  The 
defendant  sold  certain  real  estate  to  C.  under  a  parol  agreement 
that  the  latter  should  assume  and  pay  certain  incumbrances 
thereon.  At  the  request  of  C.  the  deed  was  made  to  the  plaintiff 
as  grantoe,  to  secure  him  for  money  advanced  to  C,  and  the  plain- 
tiff to<^  the  deed  as  security,  with  knowledge  of  the  agreement 

YoL.  83—26 
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between  the  defendant  and  C.  The  plaintiff  having  brought  an 
action  upon  an  alleged  breach  of  the  covenants  of  warranty  in  the 
deed  because  of  the  incumbrances  assumed  by  C,  held,  that  proof 
of  the  parol  agreement  between  the  defendant  and  C.  was  not 
admissible  to  contradict  the  recitals  in  the  deed. 

Appeal  from  Marshall  District  Court. — Hon.  D.  R. 

HiNDriAN,  Judge. 

Wednesday,  May  13,  1891. 

Action  upon  the  covenants  of  warranty  in  a  deed 
from  the  defendant  to  the  plaintiff,  alleging  a  breach 
thereof  because  of  liens  for  unpaid  taxes  and  an  unsat- 
isfied mortgage,  and  that  the  plaintiif  had  paid  the 
same  to  his  damage.  There  was  an  answer  denying  that 
the  sale  was  to  the  plaintiff,  and  alleging  that  it  was  to 
Mrs.  Florence  C.  Crawford  by  parol  agreement,  whereby 
she  agreed  to  assume  and  pay  said  taxes  and  mortgage 
as  consideration  for  the  property;  that  the  plaintiff's 
name  was  inserted  in  said  deed  as  grantee,  at  Mrs. 
Crawford's  request,  as  security  to  him  for  money 
advanced  by  him  to  her  to  pay  on  the  purchase ;  and 
that  he  received  said  deed  as  such  security,  and  with 
knowledge  of,  and  subject  to,  her  agreement  to  pay  said 
incumbrances.  The  plaintiff  demurred  to  the  answer 
upon  several  grounds  that  may  be  summed  up,  as  that 
it  seeks  to  vary  and  contradict  the  terms,  conditions 
and  covenants  of  the  deed  by  prior  oral  contracts.  The 
demurrer  being  sustained,  and  the  defendant  electing  to 
stand  upon  his  answer,  judgment  was  entered  against 
him,  from  all  of  which  he  appeals. — Affirmed. 

Volney  Kenty  for  appellant:  A  deed  is  not  evi- 
deuce  of  the  contract  between  the  grantor  and  the 
grantee.  Puttman  v.  Haltey^  24  Iowa,  425 ;  Trayer  v. 
Reeder^  45  Iowa,  273;  Lewis  v.  Day^  53  Iowa,  675; 
1  Jones  on  Mort.,  sec.  760.  The  contract  of  sale  is  in 
parol  and  explanatory  of  the  consideration  of  the  deed. 
The  actual  consideration  may  be  shown  to  be  different 
from  that  expressed  in  the  deed.    Safford  d.  Whipple^ 


■I 
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3  G.  Greene,  261 ;  Hall  r>.  Perry ^  3  G.  Greene,  679 ; 
Jones  V.  Smithy  6  Iowa,  229;  Lawton  v.  Buckingham^ 
15  Iowa,  22 ;  Puttman  t.  HaUey^  24  Iowa,  425 ;  Harper 
D.  Perry ^  28  lowa^  57 ;  Trayer  r>.  Reeder^  45  Iowa,  272 ; 
Martindale's  Conveyances,  sec.  79.  Parol  evidence  is 
admissible  in  an  action  at  law  as  well  as  in  equity  to 
show  that  a  deed,  absolute  upon  its  face,  was  intended 
as  a  mortgage.  Mc Annuity  v.  Seick j,  29  Iowa,  686.  A 
resulting  trust  may  be  proved  by  parol  evidence. 
Kranth  v.  TTiiele^  18  Atl.  Kep.  351 ;  Cviler  n.  TuttUy 
19  N.  J.  Eq.  549 ;  Bryant  v.  Hendricks,  5  Iowa,  256 ; 
Kincell  v.  I^ieldman,  22  Iowa,  363.  A  voluntary  pay- 
ment by  a  mortgagee  of  claims  against  the  mortgaged 
property,  which  is  not  necessary  for  his  own  protection 
that  he  should  pay,  does  not  entitle  him  to  be  subro- 
gated to  the  rights  of  the  creditors  whose  liens  he  has 
discharged,  1  Jones  on  Mort.,  sec.  878;  Bayard  v. 
McOraw,  1  Bradw.  (111.)  134.  The  damages  for  a 
breach  of  the  covenants  of  a  mortgage  only  entitle  the 
holder  of  the  mortgage  to  recover  the  amount  due  him 
on  the  mortgage.    1  Jones  on  Mort.,  sec.  68. 

/,  F.  Meeker y  for  appellee :  The  terms  and  condi- 
tions of  a  written  contract  cannot  be  changed  or  varied 
by  any  prior  or  contemporaneous  parol  agreements,  or 
understanding  between  the  parties.  1  Greenleaf^  Ev., 
sees.  276,  277 ;  Atkinson  v.  Blair,  38  Iowa,  156 ;  Amer- 
ican Emigrant  Co.  v.  Clark,  47  Iowa,  674 ;  Johnson  7>. 
Walker,  60  Iowa,  320;  Barhyat  <6  Co.  v.  Bonney,  65 
Iowa,  718.  It  cannot  be  shown  by  parol  that  a  contract 
or  deed  executed  by  one  person,  or  received  by  one 
person,  was  in  fact  executed  or  received  as  the  agent  or 
trustee  of  another.  Harkens  t.  Edwards  &  Turner, 
1  Iowa,  431 ;  Davidson  &  True  v.  Qaslight  Co.,  24 
Iowa,  422 ;  Bryan  v.  Brazil,  62  Iowa,  350 ;  Wing  7>. 
Olick,  56  Iowa,  474,  and  cases  cited ;  Junge  v.  Bowman, 
72  Iowa,  648.  It  cannot  be  shown  by  parol  that  there 
was  a  parol  contract  excepting  a  certain  incumbrance 
from  the  covenants  in  the  deed  against  incumbrances. 
Bawle  on  Covenants,  pp.  128,  130,  and  note  2.     If  the 
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deed  does  not  contain  the  real  contract  between  the 
parties,  on  the  grounds  of  fraud  or  mistake,  equity  alone 
can  grant  relief  by  reforming  the  deed.  Johnson  t. 
Walker,  60  Iowa,  320 ;  Myers  v.  Munson,  p5  Iowa, 
425.  The  terms  and  conditions  of  a  deed  cannot  be 
varied  by  parol  to  change  the  eflPect  of  a  deed,  nor  can 
a  different  consideration  be  shown  than  that  expressed 
in  the  deed  varying  its  effect.  Isett  v,  Lucas,  17  Iowa, 
603 ;  Henderson  t).  Henderson,  13  Mo.  152  ;  Dunbar  v. 
Stickler,  45  Iowa,  386;  Lewis  7).  Day,  63  Iowa,  676. 
The  consideration  may  be  shown  between  the  original 
parties,  but  is  not  admissible  in  a  suit  against  the  orig- 
inal grantor  by  one  to  whom  his  grantee  has  transferred 
the  land.  ShortJiill  v.  Ferguson,  4A  Iowa,  251 ;  Oreen- 
tault  D.  Davis,  4  Hill,  643. 

GiVTiK,  J. — ^The  defense  pleaded  is  that  the  sale 
was  by  parol  agreement,  and  to  Mrs.  Crawford  ;  that 
by  that  agreement  she  assumed  to  pay  these  incum- 
brances as  part  of  the  purchase  price.  As  showing  that 
the  plaintiff  holds  subject  to  this  defense,  it  is  alleged 
that  his  name  was  inserted  as  grantee  merely  as  security 
to  him  for  money  advanced  to  Mrs.  Crawford  to  pay  on 
the  purchase,  and  that  he  received  the  deed  with  knowl- 
edge qf  and  subject  to  her  oral  agreement  to  pay  the 
incumbrances.  The  contention  is  whether  the  defend- 
ant is  entitled  to  prove  either  of  these  allegations,  as 
against  the  deed.  The  deed  is  absolute  and  unlimited, 
both  as  to  the  grantee  and  the  covenants  of  warranty. 
There  is  no  question  but  that  the  general  rule  is  that 
the  terms  of  a  written  contract  cannot  be  changed  or 
varied  by  any  prior  or  contemporaneous  parol  agree- 
ments. The  appellant  cites  and  relies  upon  cases  hold- 
ing that  the  actual  consideration  may  be  shown  to  be 
different  from  that  expressed  in  the  deed,  and  that  a 
conveyance  absolute  on  its  face  may  be  shown  to  be  a 
mortgage.  The  question  under  consideration  is  whether 
the  defendant  may  show,  as  against  the  unlimited  cove- 
nants in  his  deed,  a  parol  agreement  with  Mrs.  Craw- 
lord  as  an  exception  or  limitation  to  them.    Whatever 
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lus  rights  might  be,  as  between  him  and  Mrs.  Crawford 
had  the  same  deed  been  to  her,  we  are  clear  that  he  can- 
not be  permitted  to  contradict  the  express  and  unlimited 
covenants  in  the  deed  to  the  plaintiff  by  a  parol  agree- 
ment with  Mrs.  Crawford.  The  case  is  unlike  any  to 
which  we  have  been  referred,  or  that  we  have  found,  in 
that  the  parol  agreement  set  up  is  with  another  .thaut 
the  grantee.  In  Blood  z).  WilJcinSy  43  Iowa,  566,  and 
Wachendorf  v.  Lancaster^  66  Iowa,  458,  relied  upon 
by  the  appellant,  the  agreement  as  to  incumbrances 
was  between  the  parties  to  the  conveyance.  This  view 
of  the  case  renders  it  unnecessary  that  we  consider 
other  questions  discussed. 

Our  conclusion  is  that  the  judgment  of  the  district 
court  should  be  affirmed. 


John  V.  Farwell  &  Co.,  Appellants,  v.  Tiffany  Bros. 

et  al.y  Appellees.  86  m 


Attachment  by  Garnishment:  dischabcub:  appkal.  Where 
under  an  attachment  by  garnishment  issue  was  joined  upon  the 
answer  of  the  garnishee,  invoMng  the  validity  of  a  bill  of  sale  to 
the  garnishee  as  against  the  attachment,  and  upon  the  trial  a 
judgment  was  rendered  discharging  the  garnishee,  hddy  that  the 
appeal  from  said  judgment  not  having  been  perfected  within  two 
days  as  provided  by  section  8019  of  the  Code,  it  should  be  dismissed. 

Appeal  from  Hardin   District    Court — Hon.   S.  M. 

^   Weaver,  Judge. 

Wednesday,  May  13,  1801. 

•Action,  aided  by  attachment,  against  TifEany  Bros. 
The  Citizens'  Bank,  being  garnished,  answered  that  it 
held  property  of  the  defendants  under  a  bill  of  sale 
to  secure  a  debt  due  to  the  bank  from  the  defendants. 
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Issue  was  joined  upon  the  answer,  and  J.  A.  Boyer 
intervened,  claiming  that  the  bill  of  sale  also  secured  a 
debt  due  to  him  from  the  defendants.  August  27,  1889, 
judgment  was  entered  in  favor  of  the  plaintiffs  against 
Tiffany  Bros.,  and  on  October  28,  1889,  judgment  was 
entered  establishing  the  claim  of  the  garnishee,  and  in 
favor  of  the  intervenor  for  the  balance  in  the  hands  of 
the  bank,  after  satisfying  its  claim,  to  the  extent  of  said 
intervenor' s  claim.  To  these  last-named  judgments 
the  plaintiffs  duly  excepted,  and  appealed  therefrom  on 
February  6,  1690.-^  Dismissed. 

0.  E.  AlhrooJCy  for  appellants. 

Oeorge  F.  Baker,  for  garnishee. 

Bivford  <6  SnelUng,  for  intervenor. 

Given,  J. — The  appellees  move  to  dismiss  this 
appeal  because  not  taken  within  the  time  fixed  by  law. 
Section  3019  of  the  Code  provides :  "  When  an  attach- 
ment has  been  discharged,  if  the  plaintiff  then  announce 
his  purpose  to  appeal  from  such  order  of  discharge,  he 
shall  have  two  days  in  which  to  perfect  his  appeal,  and 
during  that  time  such  discharge  shall  not  operate  a 
return  of  the  property,  nor  divest  any  lien,  if  such 
appeal  be  so  perfected  at  the  end  thereof. '*  The  con- 
tention is  whether  this  section  applies  to  this  case.  The 
attachment  was  by  garnishment  under  subdivision  4, 
section  2967,  of  the  Code.  It  was  as  effectual  an  attach- 
ment of  the  property  in  the  hands  of  the  garnishee  as 
if  it  had  been  levied  upon  and  taken  into  possession. 
The  garnishee  was  bound  to  hold  it  until  "  dealt  with 
according  to  law."  Code,  sec.  2976.  The  answer  of  the 
garnishee  showed  property  in  its  hands  which  it  claimed 
under  a  bill  of  sale  as  security.  Issues  were  joined  on 
this  answer  by  both  the  appellant  and  intervenor.  The 
contention  was  as  to  the  validity  and  superiority  of  the 
bill  of  sale  over  the  attachment.  The  finding  was  in 
favor  of  the  bill  of  sale  and  a  judgment  entered,  which 


May  1891  ]  Kern  &  Son  v.  Wilson.  407 

is  in  effect  an  order  discharging  the  attachment  as  to 
that  property; 

The  object  of  section  3019  is  obvious.  Without  it, 
a  discharge  of  the  attachment  would  at  once  release  the 
property,  and  ii^  most  cases  defeat  the  purpose  of  an 
appeal ;  with  it,  by  appealing  within  the  time  fixed,  the 
property  is  held  to  abide  th^  final  result.  The  reasons 
for  the  rule  exist  with  equal  force  in  a  case  of  attach- 
ment by  garnishment  as  in  a  case  of  direct  levy.  Ryan 
t).  Heenan^  76  Iowa,  590.  By  the  garnishment  this  prop- 
erty was  required  to  be  held  subject  to  the  attachment, 
and  by  the  judgment  the  attachment  was  discharged  as 
to  it,  and  the  property  released,  unless  the  attachment 
was  preserved  by  an  appeal.  The  judgment  or  order 
appealed  from  is  that  discharging  the  attachment  as  to 
the  property  in  the  hands  of  the  garnishee.  The  attach- 
ment could  only  be  preserved  from  that  order,  and  the 
order  reviewed,  by  an  appeal  taken  under  section  3019. 
An  appeal  taken  later  would  not  revive  the  attachment. 
Harger  v.  Spofford^  44  Iowa,  369. 

We  think  the  motion  must  be  sustained,  and  the 
appeal  dismissed. 


I  83    407 
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J.  B.  Kern  &   Son,   Appellees,  v.   H.    G.    Wilson,  \m^M\ 

Appellant.  |  ^\  W 


82      4071 
135      205, 


1.     Conversion:  fori£EB  iJ>JUDiCATiON.    In  an  action  by  a  mort- 

,gagee  to  recover  for  the  conversion  of  mortgaged  chattels,  the  "^  ^1 
defendant,  who  had  seized  the  property  under  a  writ  of  attach-  137  686' 
ment  against  the  chattel  mortgagor,  sought  to  show  a  former 
adjudication  of  the  question  of  the  plaintiff's  right  to  the  property 
by  the  introduction  in  evidence  of  the  record  of  the  case  against 
the  attachment  debtor,  wherein  said  writ  had  been  sued  out,  and 
in  which  the  plaintiff  had  intervened,  and,  further,  by  the  intro- 
duction of  the  record  of  a  case  between  the  same  parties,  and 
involving  the  question  of  the  plaintiff 's  title  under  his  mortgage 
to  the  same  property  as .  against  the  same  attachment.  It  appear- 
ing, however,  that  no  proceedings  were  had  upon  the  plaintiff's 
petition  of  intervention  in  the  attachment  case,  but  that  there  was 
a  simple  judgment  by  default  against  the  attachment  debtor,  and 
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4bai  la  the  otheor  case  the  court,  upon  the  moticm  of  the  defend- 
ant, had  directed  the  return  of  a  verdict  in  the  defendant's  favor, 
and  rendered  judgment  thereon,  because  tlie  evidence  upon  the 
trial  failed  to  show  a  service  by  the  plaintiff  of  the  notice  of  own- 
erriiip  prescribed  by  chapter  45  of  the  Laws  of  the  Twentieth 
General  Assembly,  hdd^  that  the  evidence  was  properly  eXcduded 
as  failing  to  show  in  either  instance  an  adjudication  upon  the 
merits. 

2.  Chattel  Mortgage :  description  of  fbofbIlty  :  cx)N8TRncTioN« 
It  being  a  matter  of  common  observation  that  such  articles  as 
lamps,  lamp  chimneys,  burners,  fixtures,  glass,  chinaware,  toys, 
stationery,  paints,  varnishes  and  notions  are  usually  kept  for  sale 
in  connection  with  drugs  in  retail  dru^  stores,  Jield,  that  tiie  que9- 
Uoa  whether  such  articles  were  covered  by  a  mortgage  upon 
property  described  as  a  '*drug  stock"  was  properly  left  for  the 
jury  to  determine. 

8.    :  notice:  erbonbous  index:  rights  of  creditors.     In 

the  absence  of  fraud,  an  attaching  creditor  is  bound  by  a  chattel 
mortgage  erroneously  indexed,  but  of  which  he  had  actual  notice 
prior  to  the  levy  of  his  attachment,  even  though  credit  for  the 
daim  sued  upon  was  extended  to  the  attachment  debtor  without 
notice  of  said  mortgage. 


4.  :  notice  of  ownership  :  sxjfficienot.  A  notice  of  owner- 
ship, given  as  provided  by  chapter  45  of  the  Laws  of  the  Twen- 
tieth General  Assembly,  and  stating  that  the  mortgagees  are  the 
owners  of  ''a  certain  stock  of  drugs,*'  and  making  reference  to  the 
mortgage  wherein  the  property  mortgaged  is  described  as  a  '*  drug 
stock,"  is  sufficiently  specific  to  enable  the  officer  to  determine 
what  goods  are  claimed,  and  will  not  limit  the  claimant  to  the 
recovery  of  the  drugs  alone  contained  in  the  stock. 

5.     :   ADDITIONS   TO    STOCK:   INVOICE:  EViDENCB.     The  court 

having  instructed  the  jury,  that  the  mortgagee  could  not  recover 
for  goods  added  to  the  mortgaged  stock  after  the  execution  of  the 
mortgage,  and  there  being  evidence  of  the  identity  of  the  stock 
mortgaged,  and  of  the  goods  subsequently  fusquired,  held,  that  an 
'invoice  taken  the  next  day  after  the  attachment  was  properly 
allowed  to  go  to  the  jury. 

Appeal  from    Wright   District   Court. — Hon.  J.   L. 

Stevens,  Judge. 

Wednesday,  May  13,  189L 

Action  to  determine  the  right  to  the  possession  of 
a  certain  drug  stock,  claimed  by  the  plaintiffs  under  a 
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cliattel  mortgage  from  J.  C.  Dwy»,  and  by  the  defend- 
ant, as  sherifl,  under  a  writ  of  attachment  in  favor  of 
Olney  &  McDaid  against  said  Bwyer.  There  was  a 
yerdict  and  judgment  for  the  plaintiffs,  from  which  the 
defendant  appeals. — Affirmed, 

Nagle  &  BirdsdU^  for  appellant:  The  general 
role  is,  that  the  judgment  of  a  court  of.  competent 
jurisdiction  is  conclusive  between  the  parties  upon  all 
the  questions  directly  involved  in  the  issue,  and  nec- 
essarily determined  by  it.  The  most  infallible  test 
as  to  whether  a  former  judgment  is  a  bar  is  to  inquire 
whether  the  same  evidence  will  maintain  both  the 
present  and  the  former  action.  Freeman  on  Judg- 
ments, sec.  259  ;  HaJin  v.  Miller^  68  Iowa,  746 ;  Delaney 
D.  ReadCy  4  Iowa,  293 ;  Atkins  v.  Anderson^  63  Ipwa^ 
742.  In  the  case  at  bar  identically  the  same  issues  are 
presented  in  the  two  cases,  and  identically  the  same  evi- 
dence was  essential  to  maintain  the  cause  of  action  in 
the  original  case  of  J.  B.  Kern  &  Son  as  in  the  present 
action.  The  law  requires  that  when  judgment  is  ren- 
dered upon  matter  in  abatement,  and  not  upon  the 
merits,  the  judgment  must  recite  that  fact,  and  so  declare. 
Code,  sec.  2851 ;  Atkins  v.  Anderson,  63  Iowa,  739.  It 
must  be  presumed  from  a  general  judgment  that  all  the 
issues  were  decided  in  favor  of  the  successful  party. 
Finxih  7).  Hollingefy  46  Iowa,  216.  The  judgment 
entered  in  the  former  case  of  J.  B.  Kern  &  Son  z?.  this 
defendant  is  in  accordance  with  the  requirements  of  the 
law.  Code,  sees.  3238,  3239.  It  properly  directed  the 
return  of  the  property.  Jansen  ©.  Bffey,  10  Iowa,  227 ; 
Mason  v.  Richards,  12  Iowa,  73.  The  judgment  for 
return  of  the  property  or  its  value  as  found  by  the  jury 
was  correct  and  complete  in  itself.  McNorton  ». 
AJcers,  24  Iowa,  369;  Clark  v.  Warner,  32  Iowa,  29. 
The  very  position  appellee  must  now  take  to  avoid  the 
force  of  the  judgment  as  an  adjudication  was  urged  by 
them  upon  the  rendition  of  the  original  judgment  in 
question.     Thompson  v.  McKean,  43  Iowa,  402 ;  Finch 


410  Keen  &  Son  v.  Wilson.         [  82  Iowa 

V.  Hollinger,  48  Iowa,  178 ;  Moore  v.  Jeffers^  53  Iowa> 
203.  A  fact  expressly  or  impliedly  adjudicated  is  as 
binding  npon  the  parties  as  are  the  conclusions  of  law 
reached  by  the  court,  and  cannot  be  again  litigated. 
Smith  V.  Zahensdorf^  30  Iowa,  402  ;  Denham  v.  Bowery 
37  N.  Y.  80 ;  Ooodenow  v.  Litchfield^  69  Iowa,  226.  The 
term  "drug  stock"  has  a  different  meaning  than  "the 
entire  stock  of  drugs,  medicine,  oils  and  paints  and 
goods  of  every  description,"  and  this  court  has  so  held 
in  Van  Evra  v.  Davis^  61  Iowa,  637.  There  being  no 
evidence  it  was  clearly  the  duty  of  the  court  to  construe 
the  terms  of  the  mortgage,  and  instruct  the  jury  what 
class  of  goods  was  included  therein.  Eaton  v.  Smithy 
20  Pick.  160 ;  2  Parsons  on  Contracts  [6  Ed.]  p.  493. 
There  was  not  a  particle  of  evidence  introduced  in  the 
case  to  which  the  court's  instruction  upon  this  point 
could  apply ;  it  is  based  wholly  upon  a  state  of  facts  of 
which  there  is  no  proof.  The  jury  cannot  go  outside  of 
the  evidence  and  determine  the  rights  of  the  parties 
upon  their  own  observation,  judgment  and  experience. 
Byington  v.  McCaddan,  34  Iowa,  216 ;  Moffib  v.  Cress* 
lery  8  Iowa,  122 ;  Benton  v.  Bailroady  66  Iowa,  497. 

H.  H.  Whipple^  for  appellees:  A  verdict  of  a 
jury  constitutes  no  bar  unless  followed  by  a  judgment, 
and  the  judgment  itself  will  be  no  bar,  unless  the  matter 
in  issue  has  been  decided  jipon  its  merits.  Deianey 
t).  Reade^  4  Iowa,  292 ;  Boyer  <fe  Barnes  v.  Austin,  64 
Iowa,  402 ;  Atkins  v.  Anderson,  63  Iowa,  739  ;  Oriffin  v. 
Seymour,  16  Iowa,  30.  The  order  directing  a  verdict, 
and  the  judgment  upon  the  verdict,  are  to  be  construed 
together  in  order  to  determine  the  meaning  of  the 
court.  A  judgment,  if  not  strictly  in  form,  may  be  aided 
and  explained  by  other  parts  of  the  record  not  incon- 
sistent therewith  in  determining  what  disposition  of  the 
case  was  actually  made.  Andrews  v.  School  Dist.,  27 
N.  W.  Rep.  302  ;  Bigelow  on  Estoppel,  36,  60.  So  the 
judgment  here  is  explained  by  the  order  taking  the 
case  from  the  jury.  Burwell  v.  Knight,  61  Barb.  269 ; 
Dexter  v.  Clarke^  22  How.  Pr.  289 ;  Boom  v.  St.  Paul, 
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83  Minn.  253.  The  decision  of  the  court  was  simply  a 
general  judgment  for  the  return  of  the  property  upon 
the  dismissal  of  the  suit  of  defendant's  motion,  and  the 
court  could  make  no  other  disposition  of  the  case.  It 
was  simply  a  judgment  of  dismissal.  A  judgment  in 
form  for  the  defendant  may  or  may  not  be  upon  the 
merits.  Freeman  on  Judgments,  261 ;  Andrews  v.  School 
Dist,  27  N.  W.  Rep.  303.  That  the  order  directing  a 
verdict  and  the  judgment  should  both  be  considered 
together,  is  upheld  in  Roberts  v.  Hamilton^  66  Iowa, 
633.  Defendant's  motion  for  a  nonsuit  was  a  waiver 
of  his  right  to  have  j  udgment  on  the  merits  by  reason 
of  the  nonsuit.  It  amounts  to  a  dismissal  with  the 
consent  of  the  defendant.  Freeman  on  Judgments,  261. 
The  court  had  no  jurisdiction  to  render  the  judgment, 
and  hence  it  is  void.  Oordon  n.  Kennedy^  36  Iowa, 
167 ;  Roberts  v.  Hamilton^  56  Iowa,  683.  Void  judg- 
ments neither  bind  nor  bar  anyone.  Freeman  on 
Judgments,  117.  In  the  former  suit  the  plaintiffs  were 
claiming  as  absolute  owners  of  the  property,  and,  now, 
only  as  qualified  owners,  or,  in  other  words,  mortgagees. 
A  judgment  binds  a  party  only  in  the  capacity  in  which 
he  sues.  Erwin  v.  Garner^  9  N.  E.  Rep.  417 ;  Camp- 
bell v.  Hunt,  2  N.  E.  Rep.  263.  The  instruction 
pertaining  to  the  construction  of  the  description  of  the 
property  in  the  mortgage  is  precisely  the  same  as  this 
court  directed  to  be  given  in  construing  the  mortgage 
on  the  former  appeal.    Kern  v.  Wilson^  73  Iowa,  490. 

Given,  J. — I.  Defendant,  in  support  of  his  plea  of 
former  adjudication,  introduced  in  evidence  the  files 
1.  ooiryvRsioH:     and  records  of  the  circuit  court  in  cases  of 

former  adju*        ^^-  fl-»j--rv.-i  -r^-^ 

dication.  Oluey  &    McDaid    t).   J.   C.   Dwyer    and 

of  J.  B.  Kern  &  Son  v.  H.  G.  Wilson,  sheriff.  It 
appears  from  this  record  that  in  the  former  case 
an  attachment  was  issued  and  levied  upon  the 
goods  in  question,  and  these  plaintiffs  intervened, 
and  claimed  the  goods  by  virtue  of  their  mortgage. 
The  defendant  Dwyer  failing  to  appear,  default  and 
judgment   were   entered   against   him,   with  an  order 
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for  a  special  execution  against  the  attached  "pTojpertj.  It 
does  not  appear  that  any  proceedings  whatever  were 
had  upon  the  plaintiff's  x)etition  of  intervention^  or  that 
their  claim  to  the  proi)erty  was  in  any  wise  conMdered 
or  adjudicated.  In  the  other  case  these  plaintiffs 
claimed,  as  in  this,  the  stock  of  goods,  by  virtue  of  the 
same  chattel  mort^gage,  and  the  defendant  claimed  the 
stock  by  virtue  of  the  same  attachment.  The  case  went 
to  trial,  and  after  both  parties  rested,  and  upon  the 
motion  of  the  defendant  herein,  it  appearing  to  the 
court  that  the  notice  required  and  contemplated  by 
chapter  46,  Laws  of  the  Twentieth  General  Assembly, 
had  not,  prior  to  the  commencement  of  this  action,  been 
served  upon  the  defendant,  the  court  directed  the  jury 
to  retain  a  verdict  in  favor  of  the  defendant,  and  fixing 
the  value  of  the  property  in  controversy  at  five  hundred 
dollars ;  and  thereupon,  under  said  direction,  the  jury 
returned  their  verdict  as  follows  :  *' We,  the  jury,  find 
for  the  defendant,  that  he  is  entitled  to  the  possession 
of  the  property  in  dispute,  and  we  find  the  value 
to  be  five  hundred  doUars."  The  plaintiffs  made 
a  motion  in  arrest  of  judgment  and  for  a  new  trial, 
which  was  overruled,  and  judgment  was  entered  upon, 
the  verdict,  "  that  the  defendant  have  and  recover  of  and 
from  the  plaintiffs  herein  the  proi)erty  taken  upon  the 
plaintiffs'  writ  of  replevin  herein,  together  with  the. 
costs  of  suit,  taxed  at  forty-three  dollars  and  thirty 
cents ;  said  property  to  be  released  into  the  custody  of 
the  defendant." 

It  is  evident  from  these  records  that  there  wajs  no 
decision  upon  the  merits  of  the  respective  claims  of 
these  parties  to  the  property  in  question  in  either  case. 
It  is  said  in  argument  that  in  the  former  the  petition 
of  intervention  was  not  filed  until  after  the  default  was 
entered,  and,  being  too  late,  was  not  considered.  The 
record  fails  to  show  when  it  was  filed,  but  it  also  fails 
to  show  any  adjudication  upon  it  In  the  latter  case 
the  verdict  and  judgment  are  based  solely  upon  the 
want  of  notice.  The  defendant's  motion  was  in  the 
nature  of  a  motion  for  nonsuit,  and   the 
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being  entered  fidmply  because  of  the  want  of  notice,  is 
one  of  dismissal  rather  than  ni)on  the  merits.  The 
basis  upon  which  an  adjudication  bars  a  further  action 
is  that  the  same  matter  was  or  should  have  been  adju- 
dicated in  the  former  case.  The  claims  of  these  parties 
to  this  property  were  not,  and,  unless  notice  of  owner- 
ship was  waived,  could  not  be,  adjudicated  in  the 
former  case  between  them.  See,  upon  this  subject: 
Arnold  n.  Orimes^  2  Iowa,  1 ;  McCormick  o.  Orundy 
Co.,  24  Iowa,  383;  PJiffner  v.  Krapfel,  28  Iowa,  27; 
Moomey  c.  Maas,  22  Iowa,  380 ;  Standish  ??.  Dow,  21 
Iowa,  363 ;  Delaney  v.  Reade,  4  Iowa,  292 ;  Boyer  v. 
Austin,  54  Iowa,  402 ;  Atkins  v.  Anderson,  63  Iowa, 
739 ;  Orrffin  v.  Seymour,  15  Iowa,  30.  As  the  evidence 
faDed  to  show  a  former  adjudication  of  any  of  the 
matters  in  issue  in  this  case,  there  was  no  error  in 
withholding  that  defense  from  the  jury. 

II.    The  appellant  complains  of  the  fourth  instnic- 
tion,  wherein  the  court  instructed  that  the  description 

in  the  mortgage  '4s  sufficiently  specific  to 
'  friMte:  d6»irip-  cover  and  embrace  all  property  or  goods 
ciiwtruction.  '  sold  by  the  plaintiffs  to  Dwyer,  which  are 
of  the  kind,  nature  and  description  usually  and  ordi- 
narily kept  in  said  drug  stock,"  and  that  the  "plaintiffs 
cannot  recover,  under  the  mortgage,  any  furniture  or 
fixtures,  nor  for  any  goods  or  property,  not  ordinarily 
and  usually  understood  as  being  included  in  the  term 
*drug  stock.'  "  The  invoice  shows  that  there  were  many 
articles,  such  as  lamps,  lamp  chimneys,  burner^,  fixt- 
ures, glass,  chinaware,  toys,  stationery,  paints,  var- 
nishes and  notions,  kept  in  the  stock.  There  was  no 
evidence  to  show  that  such  goods  were  ordinarily  kept 
in  the  stock  in  controversy,  or  in  connection  with  drugs. 
The  appellant  contends  that  it  was  the  duty  of  the 
court  to  construe  the  moi-tgage,  and  instruct  the  jury 
what  portion  of  the  goods  was  included  therein,  and 
that  the  goods  other  than  drugs  proper  should  not  have 
been  included.  Jurors,  as  well  as  courts,  may  act  upon 
matters  of  common  knowledge,  and  it  certainly  is  a 
matter  of  common  observation  that  such  articles  as  are 
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enumerated  in  the  invoice  are  usually  kept  for  sale  in 
connection  with  drugs  in  retail  dmgstores.  We  think 
the  instruction 'was  correct,  and  that  the  court  properly 
left  to  the  jury  to  say  which  of  the  articles  was  usually 
included  in  the  term  "  drug  stock." 

III.  The  plaintiffs'  mortgage  was  indexed  as  from 
"J.  C.  Dwyer,"  and  the  court  instructed  that  the 
J  .  ^^^^^.       record  did  not  impart  constructive  notice, 

SXxTri^hts  "iinless  you  find  from  the  evidence  that 
of  cwditore.  ii^Q  defendant  or  the  intervenors  had  actual 
notice  of  said  mortgage."  There  was  testimony  show- 
ing actual  notice  of  the  mortgage  shortly  preceding 
the  levy.  The  appellant  complains  of  a  refusal  to 
instruct  that  if  Olney  &  McDaid  sold  goods  to  Dwyer 
subsequent  to  the  mortgage,  and  without  notice  thereof, 
and  that  the  plaintiffs  knowingly  permitted  Dwyer  to 
purchase  and  intermingle  such  goods  with  the  stock, 
they  are  estopped  from  enforcing  their  mortgage  against 
the  property.  This  instruction  was  rightly  refused. 
There  is  no  allegation  of  fraud  against  the  plaintiffs. 
It  is  not  claimed  that  they  purposely  concealed  their 
mortgage  by  erroneously  indexing  it  or  otherwise.  The 
attaching  creditors  had  no  lien  upon  the  goods  prior  to 
their  levy,  and,  if  they  had  actual  notice  of  the  mort- 
gage before  the  levy,  they  are  bound  by  the  mortgage. 
Instructions  against  which  no  objection  is  urged  were 
given  upon  the  subject  of  intermingling  goods  subse- 
quently purchased.  Both  parties  were  creditor  of 
Dwyer,  and,  in  the  absence  of  fraud,  the  attaching 
creditor  is  bound  by  the  mortgage,  if  he  had  actual 
notice  thereof  before  he  made  his  levy. 

IV.  The  appellant  contends  that,  under  the  plain- 
tiff's notice  of  ownership,  they  were  only  entitled  to 
4. — :  notice  of    maintain  the  actiou  as  to  the  drugs.    Tlie 

sufficiency.  notice  is  that  they  are  "the  owners  of  a 
certain  stock  of  drugs  by  virtue  of  a  chattel  mortgage 
executed  to  us  by  J.  C.  Dwyer  on  August  1,  IS&O.''  It 
is  true  the  description  here  used  is  '*a  certain  stock  of 
drugs,"  instead  of  ''drug  stoc:k,"  as  used  in  the  mort- 
gage; but   by  the    notice    reference   is    made   to  tlie 
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mortgage,  which  discloses  that  it  is  **  the  drug  stock," 
and  not  a  certain  stock  of  drags,  that  is  claimoi. 
We  think  the  notice  was  sufficiently  specific  to  advise 
the  officer  what  goods  were  claimed. 

V.  An  invoice  was  taken  of  all  the  goods  levied 
upon  the  next  day  after  the  levy,  which  invoice 
5  .  additions    ^^  ^^  evidence.    The  appellant  complains 

vod?«Vide'iic6.  ^'  *^®  admission  of  this  invoice  in  evi- 
dence, and  permitting  the  jury  to  consider 
the  same  without  limiting  its  use.  In  view  of  the 
instructions  as  to  subsequently  acquired  goods,  and  the 
intermingling  thereof  with  the  original  stock,  and 
the  testimony  as  to  the  identity  of  the  original  stock 
and  subsequently  purchased  goods,  there  was  no  error  in 
admitting  the  invoice,  and  permitting  it  to  be  taken  by 
the  jury  under  the  instructions. 

VI.  The  court,  having  instructed  that  the  plaintiflfs 
were  not  entitled  to  recover  for  goods  added  to  the 
original  stock  after  the  mortgage  was  made,  submitted 
special  interrogatories,  to  all  of  which  the  jury  did  not 
directly  answer,  but  returned  with  their  verdict  a  state- 
ment in  detail  of  the  items,  and  the  value  of  each,  found 
by  them  to  belong  to  the  original  stock,  and  answered 
that  the  additions  amounted  to  from  seven  hundred 
dollars  to  twelve  hundred  dollars.  This  return  is  a  com- 
plete answer  to  each  of  the  interrogatories  not  directly 
answered  by  "Yes"  or  *'No,"  and  shows  what  of 
the  goods  levied  upon  belong  to  the  original  stock,  and 
what  was  acquired  after.  The  verdict  and  findings  are 
in  harmony. 

VII.  The  appellant  further  contends  that  the  ver- 
dict is  contrary  to  the  evidence  in  that  the  evidence  does 
not  support  the  finding  as  to  goods  belonging  to  the 
original  stock.  We  think  the  evidence  fully  sustains 
the  findings  and  verdict  in  that  respect.  It  is  asked : 
"How,  then,  were  the  jury  to  determine  what  stock 
was  covered  by  the  mortgage,  and  what  not?"  They 
could  determine,  from  their  common  knowledge  as  to 
the  kind  of  goods  usually  kept  in  "drug  stocks,"  and 
by  the  evidence   of    witnesses  identifying  articles  as 
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bding  of  the  original  stook,  or  sabsequently  purchased, 
just  what  came  under  the  mortgage,  and  wlmt  not. 

Our  examination  of  the  case  leads  to  the  conclusion 
that   the   judgment   of  the  district  court   should   be 

AFFIBMia). 
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•^"TO      Maurice  F.  Cahalan,  Appellant,  v.  Daniel  Cahalan, 
?J*^  Appellee.     . 


1.  Byidenoe:  transactions  with  decedents.  In  an  action  upon 
a  promissory  note,  to  which  want  of  consideration  was  pleaded,  the 
payee  was  permitted  to  teis^tify  that  the  same  was  given  in  consider- 
ation of  his  interest  in  his  fathers  estate,  which  he  had  transferred 
to  his  mother,  to  enable  her  to  convey  to  the  maker  of  said  note, 
another  son  and  heir,  a  certain  portion  of  the  whole  of  said  estate, 
and  that  such  transfer  was  made  to  the  mother  under  a  promise 
tliat  he  should  receive  for  his  interest  what  was  right  in  the  end. 
Held,  tliat  the  evidence  was  not  incompetent  under  section  8689  of 
the  Code,  because  of  the  decease  of  the  mother,  the  right  of 
recovery  being  based  upon  a  transaction  between  the  brothers 
themselves. 

2.     :  ERROR  without  PREJUDICE.    The  erroneous  exclusion  of 

evidence  by  the  trial  coiu-t  will,  upon  appeal,  be  deemed  error  with- 
out prejudice  where  the  witness  is  subsequently  examined  at  length 
witliout  objection  in  respect  to  the  same  subject-matter. 

8.  Kew  Trial :  newlt  discovered  evidence.  Where,  on  a  motion 
for  a  new  trial  on  the  ground  of  newly  discovered  evidence,  the 
statements  in  the  affidavit  in  regard  to  diligence  are  in  tlie  nature 
of  conclusions,  rather  than  of  facts  from  wliich  a  court  could  deter- 
mine as  to  the  diligence  used,  and  the  evidence  discovered  is  that  of 
witnesses  known  to  the  plaintilf,  and  who  had  resided  in  the  com- 
munity for  twenty  years,  and  pertained  to  matters  which  he  knew 
to  be  a  material  issue  in  tlie  case,  heldf  that  there  was  not  a  suffi- 
cient showing  of  diligence  to  authorize  interference  with  die  ruling 
of  the  trial  coiut  refusing  a  new  trial. 

Appeal  from   Fayette  District  Court — Hour.    L.   O. 

Hatch,  Judge. 

Thursday,  May  14,  1891. 

Action  to  recover  an  amount  alleged  to  be  due 
on  two  promissory    notes.    The   defendant  pleaded  a 
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counterclaim.  A  jury  being  waived,  there  was  a  trial 
by  the  court,  and  a  judgment  in  favor  of  the  plaintiff 
for  forty-six  dollars  and  forty-four  cents,  and  costs  of 
commencing  suit,  and  in  favor  of  the  defendant  for 
the  remainder  of  the  costs.  The  plaintiff  appeals. 
A^rmed. 

D.  W.  Clements  J  for  appellant. 

AinswortJi  &  Ilobson^  for  appellee. 

Robinson,  J. — The  notes  upon  which  the  action  of 
the  plaintiff  is  founded  are  for  the  sum  of  live  hundred 
dollars  each,  dated  January  29,  1883,  made  by  the 
defendant,  and  payable  to  the  plaintiff  one  year  after 
date.  The  amount  alleged  to  be  due  thereon  is  the 
sum  of  one  thousand  and  twenty*  dollai's  and  twenty 
cents.  There  is  no  controversy  in  regard  to  them. 
The  counterclaim  of  the  defendant  is  founded  upon  a 
promissory  note  made  by  the  plaintiff  to  the  defendant 
for  the  sum  of  six  hundred  dollars,  dated  September  2, 
1882,  and  payable  three  years  after  date.  The  plaintiff 
admits  the  making  of  the  note,  but  alleges  that  the 
total  consideration  therefor  did  not  exceed  the  sum  of 
fifty  dollars  ;  that  at  the  time  it  was  given  the  plaintiff 
was  engaged  in  the  business  of  selling  intoxicating 
liquors  in  Fayette  county  in  violation  of  law ;  that  the 
note  and  a  mortgage  which  puri)orted  to  secure  the 
note  were  given  to  the  defendant  for  the  purpose  of 
aiding  the  plaintiff  to  carry  on  said  business  in  dis- 
couraging, retarding  and  preventing  suits  and  prosecu- 
tions on  account  of  the  illegal  nature  of  the  business. 
The  defendant  denies  these  claims  of  the  plaintiff,  and 
contends  that  the  note  was  given  by  the  plaintiff  in 
pursuance  of  an  agreement  to  pay  the  defendant  for  a 
certain  interest  in  his  father's  estate,  which  he  had 
relinquished.  Tlie  court  found  in  favor  of  the  defend- 
ant for  the  full  amount  of  his  note  against  the  plaintiff. 

I.  The  parties  to  the  action  are  brothers.  It 
appears  that  tlieir  father  di<^i  intestate  about  the  year 

VuL.  82— 5J7 
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1875,    leaving     debts   to   a    considerable 

*  SSilotroni      amount,  and  property  which  included  two 

witndeoed-       hundred  and    eighty   acres  of   land  and 

some  personal  property.  His  wife  and 
eight  children  survived  him.  Soon  after  the  father 
died  the  widow  and  heirs  agreed  that  the  plaintiff 
should  have  one  hundred  and  twenty  acres  of  the  land 
and  the  larger  part  of  the  personal  property,  and  that 
he  should  pay  one-half  of  the  incumbrances  on  the 
land  and  the  unsecured  debts  against  the  estate ;  that 
another  brother  should  have  an  equal  amount  of  per- 
sonal property.  The  heirs  conveyed  their  interest  in 
the  land  to  their  mother,  and  she  conveyed  to  the 
plaintiff  one  hundred  and  twenty  acres  of  the  land,  and 
to  the  other  son  who  was  to  receive  it  an  equal  amount. 
Although  there  is  some  confusion  in  the  evidence,  we 
think  the  facts  stated  have  been  fairly  established.  The 
defendant  claims  that  he  joined  in  the  conveyance  of 
the  land  to  his  mother  only  on  condition  that  the 
plaintiff  should  pay  him  the  value  of  his  interest  in 
the  estate,  and  that  the  note  eet  out  in  his  answer  was 
given  in  payment  of  that  interest.  That  claim  is 
denied  by  the  plaintiff,  who  contends  that  he  was  not 
required  to  pay  the  defendant  anything  for  his  interest 
in  the  estate ;  that  the  interest  was  of  no  value ;  and 
that  the  note  in  controversy  was  not  given  for  it. 

The  defendant  was  permitted,  against  the  objec- 
tions of  the  plaintiff,  to  testify  to  an  agreement  had 
between  himself  and  his  mother,  who  was  dead  at  the 
time  the  testimony  was  given,  by  virtue  of  which  he 
claims  he  relinquished  his  interest  in  his  father's  estate. 
The  substance  of  the  testimony  so  given  is  that  the 
plaintiff  and  another  brother  named  should  have  the 
real  estate  left  by  the  father,  excepting  a  portion  to  be 
reserved  as  a  homestead  for  the  mother;  that  the 
defendant  should  quitclaim  his  interest  to  her,  and 
that  he  should  receive  what  was  right  in  the  end.  The 
ground  of  objection  to  this  testimony  was  that  it  was 
incompetent,  under  section  3639  of  the  Code.  That 
provides  that   *'no  party   to  any  action  or  proceeding 
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^*  *  *  shall  be  examined  as  a  witness  in  regard  to 
any  personal  transaction  or  communication  between 
such  witness  and  a  person  at  the  commencement  of  such 
examination,  deceased  *  *  *  against  the  *  *  * 
heir-at-law,,  next  of  kin,  assignee,  *  *  *  or  sur- 
vivor of  such  person."  The  defendant  does  not  seek  to 
hold  the  plaintiflP  as  heir-at-law,  next  of  kin,  assignee 
or  survivor  of  his  mother,  but  on  a  note  which  was  given, 
las  the  defendant  alleges,  not  by  virtue  of  the  agreement 
between  himself  apd  his  mother,  but  in  fulfillment  of 
one  made  between  himself  and  the  plauitiflf.  It  is  true, 
the  obligation  of  the  latter  to  compensate  the  defendant 
for  his  interest  in  the  estate  was  completed  by  the  con- 
Teyance  made  to  him  by  his  mother,  but  that  obligation 
was  founded  upon  his  own  agreement  to  carry  into  effect 
the  settlement  of  the  estate  made  by  the  widow  and 
heirs.  The  prohibition  of  the  section  specified  does  not, 
therefore,  apply. 

II.  P.  H.  Cahalan  was  administrator  of  the  estate 
of  the  father.    He  was  produced  as  a  witness  for  thp 

plaintiff,  and   was   asked   the    following 

-^         -  error  x-  7  o 

'  without  preju-  questiou  I      "State  whether  at  the  settle- 

ment  of  the  estate  and  distribution  of  the 
property  there  was  anything  to  be  paid  to  plaintiff  by 
the  defendant."  It  was  objected  to  as  incompetent, 
irrelevant,  immaterial,  and  as  asking  for  a  conclusion, 
and  the  objection  was  sustained.  Of  that  ruling  the 
appellant  complains.  What  fact  the  question  was 
designed  to  disclose  does  not  appear  ;  but  if  there  was 
error  in  the  ruling  it  was  without  prejudice,  for  the 
reason  that  the  witness  was  afterwards  examined  at 
length  in  regard  to  the  settlement  of  the  estate  and  the 
agreements  of  the  parties  in  interest  by  which  it  was 
accomplished. 

III.  The  appellant  complains  of  the  refusal  of  the 
^district  court  to  grant  him  a  new  trial  on  the  ground  of 
^.  nbw  trial:        Hewly  discovered  evidence.    The  affidavits 

o27ered*SVi-      fil^d  i^  support  of  that  ground  of  the  motion 
denoe.  j^p  g^  new  trial  show  the  following  facts: 

The  plaintiff  has  resided  in  Dakota   for   nearly  five 
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years.    He  made  four  visits  to  Fayette  county,   and 
to  the  township  of  that  county,   in  which  the  trans- 
actions   in     controversy     occurred,    before    the    trial 
in  the  district    court,   and    made    inquiry    in    regard 
to  evidence  which  he    would    need  in  the  case.     He 
failed  to  discover  any  of  the  evidence  set  out  in  the 
application  for  a  new  t»ial.      After  the  conclusion  of 
the    trial    he    ascertained    that  Edward  and  William 
Lovell  and  Matthew  Powers  had  heard  the  defendant 
say  in  substance  and  effect  that  the  note  in  controversy, 
and  the  mortgage  given  to  secure  it,  were  given  solely 
to  cover  up  the  property  of  the  plaintiflE  to  the  end  that 
he  could  carry  on  the  business  of  keeping  a  saloon  in 
violation  of  law.     The  affidavits  of  Edward  Lovell  and 
Powers,  corroborating  the  claim  of  the  plaintiff  as  to 
the    statements  made  to  them,   are    attached    to    the 
motion  for  a  new  trial.     It  may  be  conceded  that  the 
newly    discovered    evidence  of   the  persons  named  is 
material  and  not  cumulative  ;  that  the  plaintiff  believes 
it  to  be  true,  and  that  the  two  persons  last  named  at 
least  would  give  it  on  another  trial ;  but  we  are  of  the 
opinion  that  due  diligence  to  obtain  it  is  not  shown. 
It  is  true  that  the  plaintiff  claims  he  did  not  know  what 
the  testimony  of  the  defendant  in  regard  to  the  consid- 
eration of  the  note  in  controversy  would  be  until  it  was 
given  on  the  trial.      Also    that    he    made    *' diligent 
inquiry"  in  the  county  and  township  where  the  note 
was  given,  and  where  the  defendant  resided,  and  '*  used 
his  best  endeavors  by  himself  and  his  friends  to  ascer- 
tain the  evidence  proper  in  the  case,"  and  ''  was  unable 
to  learn  of,  and  did  not  know  anything  about,"  the 
witnesses  named,  or  the  evidence  they  would  give.     The 
statements  in  regard  to  diligence  are  in  the  nature  of 
conclusions,  and  do  not  recite  facts  from  which  a  court 
may  determine  whether  or  not  due  diligence  was  used. 
The  affidavits  of  Powers  and  Edward  Lovell  show  that 
they  reside  in  Clermont  township,  where  the  defendant 
resides,  and  that  they  have  known  him  twenty  years. 
The  appellant  does  not  claim  to  have  spoken*  with  them 
in  regard  to  their  knowledge  before  the  trial,  and  no 
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reason  is  given  for  his  failure  to  do  so.  He  does  not 
show  with  whom  he  talked,  nor  what  he  did  in  his 
efforts  to  prepare  -for  trial.  He  knew  that  the  consid- 
eration of  the  note  in  controversy  was  a  material  issue, 
and  that  he  should  be  prepared  to  establish  his  theory 
in  regard  to  it.  If  he  was  surprised  by  the  testimoify 
for  the  defendant  he  had  the  right  to  apply  for  a  con- 
tinuance. The  showing  of  diligence  as  to  the  other 
witnesses  named  in  the  application  for  a  new  trial  is  not 
so  strong  as  that  we  have  considered. 

We  conclude  that  the  showing  is  not  sufficient  to 
authorize  us  to  interfere  with  the  ruling  of  the  district 
court.     Its  judgment  is,  therefore,  affirmed. 


W.  H.  Mores  et  aL,  Appellees,  v.  David  Beebe  et  al., 

Appellants. 

1.  Fraudulent  OonveyanceB :  relation  op  parties  :  control  op 
PROPERTY.  Where  a  father  conveyed  his  farm  to  a  eon  in  pursu- 
suance  of  an  alleged  agreement  made  more  than  twenty  years 
before,  that  the  son  sliould  have  said  property  in  consideration  of 
his  remaining  at  home,  and  for  his  services  and  outlays  upon  the 
farm,  and  it  appeared  that  the  son  had  remained  with  his  father, 
and  conducted  the  business  of  the  farm,  but  that  after  tlie  execu- 
tion of  the  deed  there  was  no  change  in  the  relations  between  the 
parties  with  respect  to  the  farm,  the  father  being  recognized  as  the 
head  of  the  family,  and  often  receiving  the  proceeds  from  the  sale 
of  produce  raised  upon  the  land,  and  that,  in  an  action  for  divorce 
against  the  son  about  eight  years  prior  to  the  execution  of  the 
deed,  both  the  father  and  son  testified  that  the  latter  had  no  inter- 
est in  the  farm,  held^  that  the  evidence  warranted  a  decree  that 
the  conveyance  was  fraudulent  as  against  a  creditor  of  the  father 
upon  an  indebtedness  contracted  after  the  execution  of  the  deed, 
but  while  the  relation  of  the  father  to  the  land  as  above  indicated 
existed. 

2.  Evidence:  admissions:  affidavits.  The  affidavit  of  a  party 
used  in  a  judicial  proceeding  is  competent  evidence  against  such 
affiant  in  another  proceeding  as  an  admission,  and  where  the 
name  of  such  affiant  and  that  of  the  'witness  against  whom  the 
affidavit  is  used  appear  to  be  the  same,  no  further  identification  is 
necessary  to  warrant  its  introduction. 

Appeal  from  Bremer  District  Court. — Hon.   G.   W. 

RuDDicK,  Judge. 


.  I 
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Thursday,  Ma-^  14,  1891. 

Action  in  chancery  by  a  creditor's  bill  to  snbject 
certain  lands,  alleged  to  have  been  fraudulently  con- 
veyed by  the  defendant,  David  Beebe,  to  his  son  and 
codefendant,  Benjamin  Beebe,  to  a  judgment  against 
David  Beebe.  There  was  a  decree  granting  the  relief 
prayed  for  by  the  plaintiffs.  The  defendants  appeaL 
Affirmed. 

E,  L.  Smalley^  for  appellants. 

Oihson  &,  Dawson^  for  appellees. 

Beck,  C.  J. — I.     In  1888,  David  Beebe  conveyed  to- 
his  son  and  codefendant,  Benjamin,  the  lands  involved 
1.  praudulwt     ^  *^is  suit.    The  plaintiff  recovered  a  judg- 
?:,iaium  Sr'     ment  against  the  defendant  David  in  1889, 
u!"of  "prop-      upon  an  indebtedness  alleged  in  the  peti- 
^'^^'  tion  and   not  denied  to  have  been  con- 

tracted before  the  conveyance  by  the  father  to  the- 
son,  as  above  stated.  The  defendants  allege,  and  so- 
testify,  that  the  conveyance  was  made  in  payment 
of  an  indebtedness  from  the  father  to  the  son  for  ser- 
vices rendered  and  money  advanced  under  an  agree- 
ment made  between  them  in  1864,  under  which  the  son 
was  to  remain  at  home,  and  for  his  services  and  outlays 
under  the  contract  was  to  have  the  farm.  The  son  con- 
ducted the  business  of  the  farm,  living  upon  it  with  hia 
father  under  this  contract.  After  the  deed  was  made 
to  him  they  continued  to  reside  on  the  farm  without 
any  change  as  to  their  relations  and  conditions,  and 
thus  continued  until  after  this  suit  was  brought.  The 
evidence  shows  that  the  father  was  the  head  of  the  fam- 
ily, and  exercised  authority  as  such,  receiving  often,  if 
not  always,  the  proceeds  of  the  sales  of  produce  raised 
on  the  farm.  It  clearly  appears  that  the  son  did  not 
claim  to  exercise  the  authority  of  an  owner  over  the 
property.  While  this  relation  existed,  and  the  father 
was  acting  as  the  head  of  the  family,  the  debt  upon 
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which  the  plaintiffs'  judgment  was  entered  was  con- 
tracted. Evidence  was  introduced  showing  that  in  1880 
the  son's  wife  brought  against  him  an  action  for  divorce, 
in  which  she  asked  an  allowance  for  alimony.  Both 
father  and  son  filed  in  resistance  aflSdavits  to  the  effect 
that  the  son  had  no  property  except  his  clothing,  and  a 
pony  and  saddle  and  bridle,  and  that  he  had  no  interest 
in  the  farm. 

II.    It  is  insisted  that  the  affidavits  are  incompe- 
tent, and  were  not  identified.    As  sworn  statements  of 

facts  given  in  judicial  proceedings,  they 
'  adSsSmi:       have  the  force,  at  least,  of  declarations  and 

admissions,  and  were  competent.  The 
names  of  the  persons  making  the  affidavits,  being  the 
same  as  the  names  of  the  defendants,  sufficiently  show, 
prima  fade^  at  least,  that  the  father  and  son  were  the 
affiants.  This  presumption*  was  not  attempted  to  be 
overcome.  Upon  the  evidence  and  admissions  of  the 
pleadings,  we  reach  the  conclusion  that  the  district 
court  rightly  found  that  the  deed  executed  by  the  father 
to  the  son  was  fraudulent  as  to  the  plaintiffs,  and  that 
the  judgment  ought  to  be  enforced  against  the  lands. 
Affirmed. 


86    7D6i 

8:^  42a 

The  State  op  Iowa,  Appellee,  v.  W.  S.  Smith,  iM't^ 

Appellant. 

1.  Fablio  Nuisance:  pollution  op  streams:  indictment.  An 
indictment  charging  the  accused  with  unlawfully  depositing  filth 
in  a  certain  stream,  to  the  injury  of  three  persons  named  and 
'* other  persons  residing  along  said  river"  sufficiently  charges  a 
public  nuisance. 

8.     :   :   JURiSDicmoN.    The  injurious  materials  in  such 

case  having  been  deposited  in  the  stream  by  the  defendant  in  a 
different  county  from  that  in  which  the  persons  alleged  to  have 
been  injured  thereby  resid'^d,  held,  that  imder  the  provisions  of 
section  4159  of  the  Code  the  courts  of  either  county  had  jurisdic- 
tion of  the  offense. 

8.     : :  JOINT  OFFENSES:  LIABILITY.    The  fact  tliat  other 

persons  than  the  defendant  were  guilty  of  polluting  said  stream 
h/M  not  to  excuse  the  defendant  from  liability. 


JM 
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4.     : :  KNOWLEDGE  OP  EFFECTS.    Whether  knowledge  of 

the  effect  of  such  deposits  in  a  stream  is  necessary  to  be  shown  to 
constitute  the  defense  of  nuisance  or  not,  when  the  pollution 
of  the  stream  must  necessarily  be  apparent  to  one  engaged  in  mak- 
ing such  deposits,  he  will  be  held  to  have  notice  of  the  effect  of 
his  acts. 

5.  Instruotions  to  Jury:  misleading  paragraph:  appeal.  A 
cause  will  not  be  reversed  upon  appeal  because  a  single  paragraph 
of  the  trial  court's  instructions  to  the  jury  is  confusing  and  mis- 
leading, if,  when  construed  with  the  rest  of  the  charge,  it  is  not 
misleading  nor  prejudicial. 

Appeal  from  Tama  District  Court, — Hon.  L.  G. 

KiNNE,  Judge. 

Friday,  May  16,  1691. 

The  defendant  was  tried  and  convicted  for  the 
crime  of  nuisance  committed  by  polluting  the  water  in 
the  Iowa  river  in  Tama  county,  and  from  a  judgment 
imposing  a  line  this  appeal  was  taken. — Affirmed.^ 

J.  L,  Carney^  for  appellant. 

JoJin  T.  Stone^  Attorney  General,  J.  H,  Caldwellj 
County  Attorney,  and  Thos.  A.  Cheshire^  for  the  State. 

RoTHROCK,  J. — I.  The  defendant  demurred  to 
the  indictment.     The    demurrer    was    overruled.     The 

sufficiency  of  the  indictment  is,  therefore, 
'  sa^ifce:  poUw-     the  first  questiou  proper  to  be  determined, 
gtreainsi:  in-       and  it  IS  ueccssary  to  set  out  the  instru- 
ment.    It  is  in  this  language:     '*The  said 
W.  S.  Smith,  on  the  first  day  of  January,  A.  D.  1889, 
and  on  divers  days    and  times  since  and  up    to  the 
time    of    the    finding     of    this    indictment,     wrong- 
fully and  unlawfully  did  commit,  place,  deposit,  dis- 
charge   and    run    into,   and    cause    to  be    committed, 
placed,   deposited,   discharged  and  run  into,  a  certain 
creek  and  stream  of  water  situated  in  the  county  of 
Marshall  and  state  of  Iowa,  known  as  'Linn  creek'  a 
large    quantity,    to-wit,    one  hundred  tons,   of    cattle 


'  May  1891  ]  .    State  y.  Smith.  426 


r 


manure,  filth,  oflfal,  glucose,  acids,  sulphuric  acid, 
sulphur  and  other  poisonous  substances,  the  names  of 
which  are  unknown  to  the  grand  jury ;  and  that  by  the 
natural  and  usual  flow  of  the  waters  of '  the  said  Linn 
€reek  and  stream  all  of  said  manure,  filth,  offal,  glucose, 
acids,  sulphuric  acid,  sulphur  and  other  poisonous  . 
substances,  the  names  of  which  are  unknown  to  the 
grand  jury,  as  aforesaid,  were  at  said  time  carried  into 
the  waters  of  the  Iowa  river,  and  by  the  natural  and 
usual  flowing  of  the  waters  of  the  Iowa  river  all  of  the 
said  manure,  filth,  offal,  glucose,  acids,  sulphuric  acid, 
sulphur  and  other  poisonous  substances,  the  names  of 
which  are  unknown  to  the  grand  jury,  were  at  said 
time  carried  into  the  waters  of  the  Iowa  river,  in  the 
county  of  Tama  and  state  of  Iowa,  whereby  and  by 
reason  Avhereof  the  waters  of  the  said  Iowa  river,  in  the 
county  of  Tama,  state  of  Iowa,  aforesaid,  and  at  the 
time  aforesaid,  became  and  were  corrupted,  rendered 
unwholesome  and  impure,  to  the  injury  and  prejudice 
of  A.  B.  Taplin,  B.  F.  Hill,  Nathan  Hall  and  other 
persons  residing  along  said  river  in  said  county  of 
Tama,  state  of  Iowa,  aforesaid,  contrary  to  and  in 
•  violation  of  law." 

It  is  claimed  by  counsel  for  the  appellant  that  this 
instrument  does  not  charge  an  indictable  offense.  It 
is  said  that  the  indictment  is  fatally  defective  because 
it  does  not  charge  that  the  offense  committed  was  a 
public  nuisance ;  that  it  does  not  appear  that  the  acts 
of  the  defendant  were  injurious  to  any  persons  except 
the  three  individuals  named  in  the  indictment.  It  is  a 
sufficient  answer  to  this  objection  to  say  that  by  section 
4089  of  the  Code  "  the  corrupting  or  rendering  unwhole- 
some or  impure  the  waters  of  any  river,  stream  or 
pond  "  is  a  nuisance ;  and,  when  it  is  charged  that  it  is 
to  the  injury  and  prejudice  of  certain  persons  and 
others  living  along  said  stream,  it  is  sufficient  to  consti- 
tute a  public  or  common  nuisance.  This  charge  is 
-directly  made  in  the  indictment  in  this  case,  and  we 
think  it  fully  meets  the  requirements  of  the  rule,  as 
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stated  in  State  v,  Kaster,  86  Iowa,  221,  and  State  v. 
Close^  35  Iowa,  570. 

II.    It  is  further  claimed  that  the  indictment  shows  > 
upon  its  face  that  the  district  court  of  Tama  county 

s : :        had  no  jurisdiction  for  the  reason  that,  if 

jurbdiouon.  ^^^  defendant  was  guilty  of  any  offense,  it 
was  committed  in  Marshall  county.  This  is  the  princi- 
pal question  in  the  case,  and  it  was  made  all  through, 
the  trial,  and  is  insisted  upon  now  with  great  appar- 
ent confidence. 

The  facts  as  disclosed  by  the  evidence  correspond 
with  the  averments  of  the  indictment,  so  far  as  they 
relate  to  the  place  where  defendant  committed  the  acts 
claimed  to  be  an  offense.  It  does  not  appear  that  he- 
did  any  overt  act  in  Tama  county,  but  that,  if  the  water 
in  the  river  was  polluted  by  the  defendant,  it  was  the 
consequence  of  the  acts  done  by  him  in  Marshall  county. 
It  is  true  in  a  general  way  that  the  local  jurisdiction  of 
the  district  court  in  criminal  cases  is  confined  to  the 
county  in  which  the  court  is  held ;  but  this  is  not  true  in 
all  cases.  It  is  provided  by  section  4156  of  the  Code 
that  "the  local  jurisdiction  of  the  district  court  is  of 
offenses  committed  within  the  county  in  which  it  is  held^ 
and  of  such  other  cases  as  are  or  may  be  provided  by 
law  ;"  and  section  4159  provides  that  "when  a  public 
offense  is  committed  in  part  in  one  county  and  part 
within  another,  or  when  the  acts  or  effects  constituting  or 
requisite  to  the  consummation  of  the  offense  occur  in 
two  or  more  counties,  jurisdiction  is  in  either  county.'* 
This  provision  of  the  statute  appears  to  us  to  be  decisive 
of  the  question  of  jurisdiction.  It  is  plain  that  just 
such  offenses  as  this  are  contemplated  and  provided  for 
by  this  act,  and  the  act  has  been  in  force  many  years. 
Code,  1851,  sec.  2806.  The  case  of  In  re  Eldred,  46 
Wis.  530 ;  1  N.  W.  Rep.  175,  relied  upon  by  counsel 
for  the  appellant,  is  not  in  point.  That  was  a  complaint 
for  maintaining  a  dam  in  a  stream  in  one  county,  which 
backed  the  water  of  the  stream  across  the  line  in 
another  county.  It  was  held  that  an  indictment  would 
not  lie  in  the  county  other  than  that  in  which  the  dam. 
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was  located.  But  the  decision  in  that  case  was  placed 
npon  the  ground  that  there  was  then  no  statute  in  Wis- 
consin providing  for  such  a  case.  On  the  other  hand, 
in  the  case  of  State  v.  Lord,  16  N.  H.  357,  it  was  held 
that,  where  a  dam  was  erected  in  a  stream  in  the  state 
of  Maine,  the  back  water  from  which  obstructed  a 
public  highway  in  New  Hampshire,  an  indictment  for 
nuisance  would  lie  in  the  last-named  state.  See,  also, 
Com.  V.  Macloon^  101  Mass.  1,  and  King  v.  Hatfield 
Township^  4  Bam.  &  Aid.  75,  and  Thompson  v.  Crockery 
9  Pick.  59. 

III.      The  evidence  tends  to  show  that  the  defend- 
ant is  employed  by  the  Firmenich  Manufacturing  Com- 
pany in  and  about  a  glucose  factory  situated 
'  loint  offtfDfles:    at  the  city  of  Mai'shalltown,  and  that  the- 
iiibi  ty.  ^^^j  from  said  factory,  and  the  waste  from 

yards,  where  large  numbers  of  cattle  were  fed,  were 
discharged  into  a  small  stream  called  ''Linn  creek.'* 
This  is  tributary  to  the  Iowa  river,  and  empties  into  that 
stream  within  Marshall  county,  and  some  four  miles  from 
MarshaUtown.  The  evidence  shows  quite  conclusively 
that  above  the  confluence  of  the  two  streams  the  water 
in  the  river  was  pure  and  free  from  obnoxious  smells, 
and  that  below  the  junction  of  the  streams  the  water  in 
the  river  was  polluted,  and  so  impure  that  many  of  the 
fish  in  the  stream  died,  and  that  this  pollution  waa 
plainly  manifest  as  far  down  the  river  as  Tama  City  in 
Tama  county.  It  also  appears  in  evidence  that  the 
sewers  from  a  large  part  of  the  city  of  Marshalltown 
emptied  the  sewage  from  the  city  into  Linn  creek  above^ 
the  glucose  manufactory,  and  that  there  were  also  one 
or  more  slaughter-houses  situated  on  said  stream,  the 
oflfal  and  refuse  from  which  was  thrown  into  the  creek.  It 
is  contended  that  the  defendant  is  not  liable  if  he  merely 
contributed  to  the  contamination  of  the  water  which 
emptied  from  the  creek  into  the  river.  The  court  took 
the  opposite  view,  and  charged  the  jury  that  the 
defendant  was  guilty  if  he  contributed  to  rendering  the 
water  impure,  corrupt  and  unwholesome.  The  evidence 
tends  strongly  to  show  that  there  was  no  observable 
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impurity  in  the  water  in  the  river  in  Tama  county  until 
after  the  glucose  factory  commenced  to  waste  the 
refuse  from  it  and  the  cattle  yards  into  Linn  creek. 
But,  however  this  may  be,  if  the  defendant  contributed 
to  the  pollution  of  the  water  it  is  a  fundamental  princi- 
ple of  the  law  that  he  is  guilty  of  the  nuisance  ;  other- 
wise no  prosecution  could  be  maintained  against  any- 
one for  the  oflfense. 

IV.  It  is  claimed  that  the  defendant  is  not  respon- 
sible for  the  pollution  of  the  water  in  the  river  because 
^  . .        .  he  was  a  mere  employe  of  the  manufactory 

effeoi!***^®  ^  ^^^  ^^  ^^  control  thereof  as  a  superin- 
tendent or  otherwise,  and  that  he  had  no 
knowledge  of  the  effect  of  wasting  the  refuse  in  the 
creek.  It  is  to  be  conceded  that  the  testimony  as  to  the 
defendant's  control  of  the  manufactory  is  not  at  all  con- 
clusive, but  we  think  it  was  sufficient  to  sustain  the  ver- 
dict. And  as  to  the  knowledge,  if  that  be  conceded  to 
be  necessary, — a  point  which  we  do  not  determine, — we 
think  that  the  pollution  of  the  waters  of  the  creek  and 
the  river  was  so  apparent  that  all  persons  engaged  in 
emptying  refuse  and  offensive  matters  therein  should  be 
held  to  have  notice  of  the  effect  of  their  acts. 

V.  It  is  said  that  the  seventeenth  paragraph  of  the 
charge  to  the  jury  is  confusing  and  misleading.  It  is 
K  iv-^»r rn^tr^ia.     to  be  coufesscd  that  it  is  not  as  clear  and 

O.    1NHTRUCTION8 

ieHu"n«  |!ira-      couclse  OS  it  might  have  been  made  ;  but  we 
graph:  appeal,    ^jjink,  iu  vlow  of  the  Other  paingraphs  of 

the  charge,  it  was  not  misleading  or  prejudicial.     We 

need  not  set  it  out  at  length. 

VI.  Other  questions  are  made  by  counsel  relating 
to  alleged  errors  in  the  admission  and  exclusion  of  evi- 
dence, and  to  the  alleged  misconduct  of  one  of  the  coun- 
sel for  the  state  in  his  address  to  the  jury.  We  need  not 
notice  these  objections  in  detail.  It  appears  to  us  that 
they  do  not  demand  special  consideration.  We  do  not 
discover  any  error  in  them.  The  motion  to  strike 
appellee's  abstract  from  the  files  will  be  overruled. 

The  judgment  of  the  district  court  is  affikmed. 
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The  State  of  Iowa,  Appellee,  v.  G.  W.  Rockwell, 

Appellant. 

The  Same,  Appellee,  v.  M.  F.  Souser,  Appellant. 

1.  Jury:  FAn.URE  op  panel  to  attend:  calung  bystanders. 
Where  a  portion  of  the  panel  of  petit  jurors  fails  to  attend,  the 
court  may,  in  its  discretion,  notwithstanding  the  provisions  of  sec- 
tion 233  of  the  Code,  that  such  deficiency  shall  be  supplied  by 
drawing  the  requisite  number  of  persons  by  a  second  panel  as  in 
the  first  instance,  proceed  with  the  trial  of  causes,  and  call  from 
the  bystanders  the  number  of  talesmen  necessary  to  complete  the 
jury  in  any  case. 

a.  Intoxicating  Iiiquors:  nuisance:  venue.  The  provisions  of 
section  4159,  giving  jurisdiction  of  public  offenses  committed  on 
the  boundary  of  two  or  more  counties,  or  within  five  hundred 
yards  thereof,  to  either  of  said  counties,  are  applicable  to  criminal 
prosecutions  for  keeping  a  liquor  nuisance. 

Appeals  from  Jones  District  Court, — Hon.  James  D. 
GiFFiN  and  Hon.  J.  H.  Preston,  Judges 

Friday,  May  15, 1891. 

The  defendants  were  separately  indicted  by  the 
grand  jury  of  Jones  county  for  keeping  and  maintain- 
ing nuisances  by  the  unlawful  sale  of  intoxicating  liquors 
in  the  county  of  Dubuque,  and  within  five  hundred 
yards  of  the  boundary  line  between  Jones  and  Dubuque 
counties.  Tliey  w^ere  separately  tried  by  the  jury,  and 
convicted,  and  they  2ii^\}^Vi\.— Affirmed. 

'FouJce  &  Lyon^  J.  L,  Sherran  and  J.  W.  Jamison^ 
for  appellants. 

John  T.  Stone,  Attorney  General,  and  jP.  0. 
Ellison,  County  Attorney,  for  the  State. 

JtJo  riiROCK,  J. — I.  These  appeals  involve  the  same 
questions.    They  were  presented  to  this  court  upon  the 
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same  abstract  and   arguments,  and   they 

^'  ifllX"^     will  be  determine^  in   one  opinion.    The 

fnrbysuSderB.  first  question  presented  by  counsel  for  the 

appellants  is  that  the  court  erred  in  over- 
ruling certain  challenges  made  to  the  jury.  It  appears 
from  the  record  that  twenty-four  trial  jurors  were 
regularly  and  legally  drawn,  and  that  but  nineteen 
appeared  in  obedience  to  the  summons  commanding 
them  to  appear  and  serve  as  jurors  at  the  terms  at  which 
the  defendants  were  respectively  required  to  appear. 
This  fact  was  discovered  early  in  the  term,  and  at  the 
time  these  causes  were  called  for  trial.  It  is  provided 
by  section  232  of  the  Code  that,  where  the  whole  num- 
ber of  jurors  fail  to  attend,  or  because  some  are  excused 
by  the  couit^  "the  requisite  number  of  persons  to 
supply  the  deficiency  shall  be  drawn  in  the  same  man- 
ner as  provided"  by  law  for  drawing  the  panel  in  the 
first  instance.  The  cases  now  under  consideration  were 
called  for  trial  at  the  time  the  jury  was  first  called  and 
the  deficiency  ascertained.  The  defendants  challenged 
the  panel,  because  it  was  not  filled  to  the  requisite 
number  in  the  manner  provided  by  the  statute  above 
cited.  The  challenge  was  overruled.  It  is  not  claimed 
that  this  ruling  was  error.  It  was  in  accord  with  the 
<jase  of  Bvford  v.  McGetchie^  60  Iowa,  298.  The  court 
proceeded  to  impanel  the  jury,  and  the  number  was 
reduced  by  challenges  for  other  causes  to  less  than 
twelve.  Thereupon,  the  court  ordered  the  sherifif  to  call 
jurors  from  the  bystanders.  The  defendants  objected  to 
this,  and  challenged  the  bystanders  or  talesmen  called 
by  the  sheriff.  Each  one  was  challenged  as  he  was 
called,  and  the  challenges  were  overniled,  and  when  the 
defendants'  challenges  were  all  exhausted  the  jury 
consisted  of  nine  of  the  regular  panel  and  three  of  the 
talesmen  called  by  the  sheriff. 

We  have  held  that  section  232  of  the  Code  is 
•directory,  so  far  as(  it  involves  the  right  to  challenge  *a 
juror  because  of  the  failure  of  the  court  to  order  a 
second  drawing  of  jurors.  In  State  v.  Harris^  64  Iowa, 
289,  it  is  said:     "No  penalty,  however,  is  attached  for 
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a  failure  to  comply  literally  with  the  statute  [section 
232  of  the  Code],  and  we  think  it  must  be  regarded  as 
directory,  and  that  a  simple  disregard  of  its  provisions, 
where  error  does  not  aflSrmatively  appear,  is  not  suffi- 
cient to  authorize  a  reversal  of  the  judgment.  The 
court  is,  and  must  of  necessity  be,  invested  with  a  judi- 
cial discretion  in  this  respect,  to  the  end  that  justice 
may  be  obtained,  and  that  unnecessary  delays  in  the 
proceedings  of  couils  may  not  occur.''  State  v.  Ryan^ 
70  Iowa,  155 ;  State  v.  McCahilly  72  Iowa,  111.  The 
statute  does  not  provide  that  the  court  shall  delay  the 
trial  of  jury  causes  until  a  drawing  can  be  made,  and 
officers  sent  to  distant  parts  of  the  country  to  summon 
and  bring  in  additional  jurors ;  and  there  is  nothing  in 
the  record  in  these  cases  showing  that  the  defendants 
were  in  any  manner  prejudiced  by  the  method  adopted 
by  the  court  to  secure  a  jury  for  the  trial  of  the 
causes. 

II.    The    court    instructed   the   jury   that  if   the 
defendants  maintained  buildings  in  which  intoxicating 

iHToxicATiHtt     li^^ors  ^^^^  ^e^t  for  sale  contrary  to  law, 
'  iiquow:  iiui-      and  that  such  buildins^s  were  situated  within 

Bance;  venue.       ^,,,  -.•,,. 

five  hundred  yards  of  the  Ime  of  Jones 
county,  they  were  guilty  of  the  crime  charged  in  the 
indictments.  It  is  provided  by  statute  that  when  a 
public  oflfense  is  committed  on  the  boundary  of  two  or 
more  counties,  or  within  five  hundred  yards  thereof, 
the  jurisdiction  is  in  either  of  the  counties.  Code,  sec. 
4159.  It  is  contended  that  this  provision  of  the  law  has 
no  application  to  a  criminal  prosecution  for  keeping  a 
liquor  nuisance.  The  argument  of  counsel  appears  to 
be  grounded  upon  certain  provisions  of  the  statute 
authorizing  actions  enjoining  the  keeping  of  nuisances 
of  this  character.  We  do  not  think  there  is  any  ground 
for  holding  that  these  statutes  in  any  manner  limit  the 
general  statute  above  cited.  It  applies  to  all  ''public 
offenses,"  and  the  keeping  of  a  saloon  nuisance  is  a 
public  offense,  and  punished  the  same  as  any  other 
public  nuisance. 

We  discover  no  reason  for  reversiufi:  the  judgments 
-of  the  district  court,  and  they  are  Affirmed. 
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1%'^  N.  ScHURZ,  Appellee,  v.  S.  J.  McMenamy,  Appellant ; 

' W.  F.  McMenamy,  Appellee. 

1.  Landlord  and  Tenant :  lien  for  rent  :  attachment  of  wife's 
PROPERTY.  The  personal  prox)erty  of  a  wife  ased  upon  premises 
occupied  by  the  family  is  not  subject  to  a  landlord's  lien  for  the 
rent  agreed  to  be  paid  for  said  premises  under  a  lease  signed  by 
the  husband  alone. 

2.     :    RENT :   FAMILY  EXPENSES.    The  wife  is  not  liable  under 

the  provisions  of  section  2214  of  the  Code,  as  for  a  family  expense, 
for  rent  accruing  under  a  lease  of  a  dwelling  contracted  by  the  hus- 
band alone,  and  during  a  time  when  the  premises  were  not  occu- 
pied by  her. 

Appeal  from  Council  Bluffs  Superior  Court. — Hon. 

E.  E.  Ayles WORTH,  Judge. 

Friday,  May  15,  1891. 

This  is  an  action  upon  a  lease  against  a  husband 
and  wife  to  recover  for  rent  due  upon  a  lease  executed 
by  the  husband  alone,  and  to  enforce  a  landlord's  lien 
against  personal  property  of  the  wife  used  upon  the 
premises.  A  demurrer  to  the  answer  of  the  wife  was 
sustained.  Electing  to  stand  on  her  answer  a  judgment 
was  rendered  against  her,  from  which  she  appeals. 
Seversed. 

J.  J.  Stewart,  for  appellant:  The  "  special  lien " 
mentioned  in  the  lease  would  not  affect  appellant's 
property,  as  she  is  nof  a  party  to  the  instrument.  Nor 
is  appellee  entitled  to  a  '*  landlord's  lien"  on  appel- 
lant's property  unless  the  relation  of  landlord  and 
tenant  existed  between  them.  Perry  v,  Waggoner^  68 
Iowa,  403.  The  lien  and  remedy  are  purely  statutory, 
and  the  landlord  must  take  it  just  as  it  is  given  to  him. 
Merritn,  Fisher^  19  Iowa,  354;  Clark  v.  Ilaynes,  67 
Iowa,  96.  If  this  is  a  ''family  expense,"  the  most  that 
could  be  said  is  that  appellant  and  her  husband  would 
both  be  personally  liable  for  the  payment  of  it.     Code, 
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sec.  2214 ;  Jonts  t.  Olass^  48  Io(wa,  846 ;  Denendorf  u 
JBm/merson^  66  Iowa,  698.  No  lien  on  her  property 
could  Jbe  created  by  reason  of  that  fact.  Famjl  y  expenses' 
are  for  things  purchased  for,  on  account  of  and  used  in, 
the  family  or  kept  for  use,  or  have  been  beneficial 
thereto ;  not  things  simply  contracted  for  the  use  of,  but 
of  which  the  family  is  deprived.  Smedley  v.  Felt^  41 
Iowa,  588 ;  McCormick  v.  Muth^  49  Iowa,  636 ;  Datu 
t).  Ritckey^  66  Iowa,  719 ;  Fitzgerald  ^.  McCarty^  65 
Iowa,  702. 

• 
Walter  L  Smithy  for  appellee.:  The  statute  does 
not  define  or  determine  what  constituted  a  family 
expense,  nor  was  it  the  purpose  of  the  statute  so 
to  do.  Bbzchley  v.  Laba,  63  Iowa,  22.  The  meaning 
of  the  words  "expense  of  the  family"  as  used  in  the 
statute  remains  to  be  determined  from  their  common 
and  ordinary  use  and  acceptation.  While  the  statute 
says  that  the  family  expenses  are  chargeable  upon  the 
property  of  the  wife,  it  has  always  been  treated  as 
though  both  were  personally  liable  therefor.  Hie 
question  then  arises,  is  she  thus  liable  simply  for  the 
value  of  the  goods  furnished  the  family,  or  is  she  liable 
upon  the  contracts  of  her  husband!  This  question  is 
answered  in  Lawrenoe  x>.  Sinnamon^  24  Iowa,  80. 


Beck,  <J.  J. — I.    The  lease  runs  for  nine  months. 
The  rent  is  two  hundred  and  twenty-five  dollars  for  the 

whole   term,  payable  twenty-five  dollars 

^'  iJd  ?iSSt :      monthly  in  advanca    The  husband  alone 

»?fMehmeiit  '    sigucd  tho  loaso.    The  petition  asks  judg- 

ofwif  e»»  prop-    jjjgjj^  against  both  the  husband  and  wife,  and 

asks  an  attachment,  and  the  enforcement 
of  a  landlord's  lien  against  the  personal  property  of  the 
wife  used  upon  the  premises  during  the  term  for  which 
suit  is  brought.  The  wife  alleges  in  her  answer  that 
she  is  the  sole  and  only  owner  of  the  goods  seized  upon 
the  attachment  issued  in  this  case.  She  denies  that 
she  entered  into  any  contract  witii  the  plaintiff,  or 
Vol.  82— 48 
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that  she  was  his  tenant.  She  admits  that  she  lived 
with  her  husband  upon  the  premises  for  a  time,  and 
'used  thereon  the  property  attached,  but  alleges  that  all 
the  rent  due  for  that  time  has  been  paid,  excepting 
rent  for  two  days,  which  she  offers  to  pay.  The  plain- 
tiff demurs  to  the  answer  on  the  ground  that,  as  a 
matter  of  law,  it  appears  from  the  facts  pleiided  by 
said  answer  that  the  property  of  the  defendant  levied 
upon  is  subject  to  the  plaintiff's  landlord's  lien,  and 
that  the  wife  is  liable  for  the  rent  sued  for  in  this 
action. 

II.    It  is  clear  that  the  wife  is  not  liable  upon  the 
lease,  if  at  all ;  that  is  to  say,  an  action  against  her 

on   the   lease   could   not   be  maintained* 
family  ex"         if  she  be  liable  on  the  ground  that  the 

rent  is  a  family  expense.  If  liable  at 
all,  her  liability  arises  not  upon  a  contract  mMe  by 
her  with  the  landlord, — for  she  made  none,  as  she 
alleges  in  her  answer, — but,  by  operation  of  law,  upon 
the  fact  that  she  is  the  wife  of  the  lessor,  and,  with 
him,  used  the  premises  as  a  home  for  the  family,  and 
the  rent  thus  became  family  expenses.  Her  liability, 
created  by  the  statute  (Code,  sec.  2214),  arises  for 
the  expenses  of  the  family,  for  debts  contracted  for  the 
property  for  the  family  living ;  or,  if  for  rent,  for  the 
home  occupied  by  the  family.  Her  liability  is  for  fam- 
ily expenses,  not  on  obligations  incurred  upon  executory 
contracts  for  future  expenses.  It  is  plain  that  she,  on  the 
ground  of  her  liability  for  family  expenses,  is  not  liable 
for  the  default  of  the  husband  to  perform  an  executory 
contract.  In  illustration  of  this  point,  let  it  be  supposed 
that  the  husband  enters  into  a  contract  to  purchase 
twelve  tons  of  fuel,  a  ton  to  be  delivered  and  paid  for  on 
the  first  day  of  each  month.  Six  tons  are  delivered, 
paid  for  and  used,  and  the  husband  refuses  to  receive 
and  pay  for  any  more.  But  the  fuel  necessary  to  fill 
the  contract  is  tendered,  or,  if  you  please,  taken  to  and 
left  at  the  place  where  the  other  fuel  was  delivered,  but 
not  used  by  the  husband  and  family.  Now,  it  is  very 
plain  that,  as  this  fuel  was  not  used  by  the  family,  the 
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price  thereof  was  not,  and  could  nofe  be,  family  expen- 
ses, for  the  simple  and  obvious  reason  that  it  was  not 
used  by  the  family.  The  fa^ts  of  the  supposed  case  and 
of  this  are  identical. 

Lawrence  v.  Sinnamoriy  24  Iowa,  80,  is  'not  in  con- 
flict with  these  views.  In  that  case  it  was  held  that 
the  wife  was  bound  upon  the  husband's  contract  for  the 
family  expenses,  and  her  liability  would  run  with  the 
liability  of  the  husband,  with  tlie  change  of  his  con- 
tract to  a  promiss9ry  note,  so  that  it  would  not  be  barred 
by  the  statute  of  limitations.  But  this  liability— this 
debt  of  the  husband— was  for  goods  used  by  the  family 
for  family  expenses.  It  was  not  the  debt  incurred  by 
the  breach  of  a  contract,  or  for  goods  bought  and  not 
used  by  the  family,  which  by  no  possibility  could 
become  family  expenses.  That  case  holds  that  for  goods 
used  by  the  family,  thus  becoming  family  expenses,  the 
wife  is  liable,  while  the  liability  of  the  husband  con- 
tinues, notmthstanding  a  change  of  the  indebtedness 
from  an  open  account  to  a  promissory  note.  We  con- 
clude that  if  it  be  assumed  that  the  rent  of  a  dwelling 
used  by  a  family,  in  a  proper  cas^,  becomes  family 
expenses  ( a  question  we .  do  not  determine  here ),  for 
which  the  wife  is  liable,  no  such  liability  arises  against 
the  wife,  upon  contracts  for  the  rent  of  a  house  which 
was  never  used  by  the  family. 

These  considerations  lead  us  to  the  conclusion  that 
the  court  below  erroneously  sustained  the  demurrer  to 
the  defendant's  answer,  and  the  judgment  in  the  case  is 
therefore,  reversed.  . 


The  Wardner,  BusimELL  &  Glessner  Co.,  Appellee, 

V.  M.  E.  Jack,  Appellant. 

1.  Corporations :  powers  :  pleading.  Where  in  an  action  by  a 
foreign  corporation  the  coq^orate  capacity,  of  the  plaindft  is 
alleged  generally,  in  the  petition,  as  authorized  by  section  2716  of 
the  Codo,  and  tlie  facts  rehed  on  by  the  detendlint  in  denial  of 
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4rooh  eapwatjy  are  not  cpecificaily  fltated  in  Itie  answetv  the  plain- 
tiff  *8  articles  H>iF  iaeorporation  under  the  foreign  state,  duly  authen- 
ticated, are  competent  evidence  of  the  corporate  capacity  of  the 
plaintiff,  eveti  tiiough  there  is  not  contained  therein  all  thalt  is 
required  in  such  articles  under  the  laws  of  this  i^ts. 

2.  Contract :  estoppel  :  evidence.  The  contract  sued  upon  being 
denied  by  the  defendant  under  dath,  it  was  sho^tm  that  her  name 
was  signed  4herc«to  'by  her  fansband,  and  that  she  afterwards 
recei'ved  its  b^efioial  results,  and  ipromised  to  fulfiU  its  teran. 
Held,  that  she  was  estopped  from  denying  either  her  husband's 
original  authority  to  bind  her  upon  the  contract,  or  her  subsequent 
ratlflctiStidn  thereof. 

8.  Corporskticms :  contracts:  powers:  buiu>en  of  proof.  Con- 
tracts made  or  received  by  a  corporation  are  presumed  to  be  within 
Its  ootponfte  ^Krwers,  and  a  party  denying  tlie  authority  of  a  cor- 
poratiotii  to  make  a  oontradt  sued  upon  has  the  burdeai  of  proving 
thatiflstie. 

ift.  Coii<>radt :  !RA«nFfCATiON  :  ^iDfCKCE.  The  def en^Iant  fiaving  gi^^n 
a  Teoeiptadniowledi^ng  performance  of  the  contract  Bued  Uponiiiy 
the  plaintiff,  Mid  prominng  performance  on  her  part,  Jteld,  that 
under  the  circumstances  of  this  case  the  receipt  was  competent  as 
evidence  ot  the  defendimt's  ratification  of  the  contract,  though  the 
receipt  constStclted  a  contract  in  itself. 

5.     :  ASSION^IENT :  PERFORMANCE.    A  pariy   Cannot  excuse  his 

performance  oY  a  contract  upon  the  ground  that  an  assignee  seek- 
ing 'to  ^nf<MPOe  the  seime  acquired  his  interest  without  ccmmdeia* 
tion. 

Appeal  from  Chickasaw  I>istrict  Cov/rt. — Hon..  L.  E. 

Fellows,  Judge. 

Friday,  May  16^  1891. 

The  plaintiff  alleges  that  it  is  an  incorporated  com- 
pany, organized  under  the  laws  of  the  state  of  Ohio ; 
that  it  is  the  assignee  of  a  certain  written  contract 
between  the  defendant  and  one  Christ  Redel,  upon 
which  the  defendant  is  indebted  to  the  plaintiff  in  the 
sum  of  three  hundred  and  fourteen  dollars  and  eleven 
cents  with  interest.  tJnder  the  contract  set  out  Iledel 
agreed  to  cultivate  certain  land,  to  furnish  part  of  the 
seed,  and  to  deliver  the  crop  to  the  defendant,  M,  E. 
Jack,  at  New  Hampton,  Iowa.    In  consideration  of  this 
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aenriee  M.  £.  Jack  agreed  i»  deii^ei;  up  to  Redel  a  oei?-. 
tain  provmscHry  noto  for  two  bimdred  avA  set^ty-fiv^ 
ck>Uar9»  executed  by  bim^  and  h^ikd  by  Watdner*  Mitchell 
ft  C^.»  also  to  deliveF  up  to  Redel  bis  other  Bote  fov 
l^irty-eigbt  doUars.  and  eighty  eents^  held  by  H.  J. 
Peek.  The  notee  were  to  be  d^vered  aa  sooa  as  the 
grain  was  deltyered  at  New  Hampton.  It  is  alleged 
that  Redel  deMT^ed  the  grain,  but  that  the  defendant 
has  failed  and  refused  to  deliver  the  notes^  wherefore 
the  plaintiff  asks  judgment.  The  defendant  answeted, 
denying  each  allegation  of  the  petition,  and  speciJQcally 
denying  that  the  plaintiff  was  incorporated;  that  any 
charter  or  law  or  grant  authorizing  its  incorporation 
was  ever  adopted  or  granted ;  denying  that  any  capital 
stock  was  ever  subscribed ;  that  the  plaintiff  ever  issued 
any  stock,  elected  any  officers,  did  any  business,  or  had 
any  legally  authorized  existence.  In  an  amendment 
under  oath  the  defendant  denied  that  she  signed  or 
authorized  any  person  to  sign  the  contract  set  out. 
The  plaintiff,  in  reply,  alleges  that  she  authorized  the 
signing  of  the  contract  and  ratified  it  after  it  was  signed. 
The  cause  was  submitted  to  the  court,  and  a  judgm^it 
r^idered  for  the  plaintiff.  The  defendant  appeals. 
Affirmed. 

Hiram  8  haver y  for  appellant* 
/.  IF.  Power Sy  for  appellee. 

Given,  J.— I.  The  plaintiff  offered  in  evidence  its 
articles  of  incorporation  under  the  laws  of  Ohio,  duly 

authenticated,  to  which  the  defendant 
pow.-w:  objected  as  ''irrelevant,  immaterial   and 

incompetent,"  the  overruling  of  which 
objection  is  assigned  as  error.  The  argument  is 
addressed  to  the  competency  of  the  evidence,  the  appel- 
lant contending  that  the  articles  were  incompetent, 
becausfk  they  did  not  contain  all  that  is  required  in  such 
articles  under  the  laws  of  this  state,  such  as  the  highest 
amount  of  indebtedness  allowable,  when  the  corpora- 
tion was  to  begin  and  terminate^  by  what  officers  it  was 
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to  b©  condacted,  and  whether  private  property  was  to 
be  exempt  from  corporation  debts,  etc.  Section  2717  of 
the  Code  requires  that  when  the  corporate  capacity  has 
been  alleged  generally,  as  authorized  in  section  2716,  it 
shall  not  be  sufficient  to  deny  the  corporate  capacity  in 
terms  contradictory  of  the  allegation,  but  the  facts 
relied  on  shall  be  specifically  stated.  The  facts  relied 
on  in  argument  are  not  specifically  stated  in  the  answer. 
The  articles  offered  tended  to  disprove  the  allegations 
of  the  answer,  and  were,  therefore,  properly  admitted. 
This  is  not  a  question  of  presumptions  as  to  what  the 
laws  of  another  state  are,  as  in  Bean  v.  Briggs^  4  Iowa, 
464,  and  Sayre  v.  Wheeler^  32  Iowa,  660,  but  of  plead- 
ing and  proof  as  to  the  corporate  capacity  of  a  party 
under  our  own  statute. 

IT.     Appellant's  objection  to  admitting  the  written 
contl'act  sued  upon  in    evidence   was  overruled.    The 

answer  denies  under  oath  that  the  defend- 

O     OONTBAfT* 

'  wtonpei':  eyi-     aut  signed  or  authorized   the  signing  of 

her  name  to  that  contract.  The  testimony 
shows  without  conflict  that  her  husband  signed  heir 
name  to  it,  and  that  she  afterwai-ds  received  the  grain 
from  Mr.  Redel,  i-eceipted  to  him  for  it,  and  promised 
to  deliver  the  notes.  By  receiving  the  beneficial  results 
of  the  contract  she  is  estopped  from  denying  an  orig- 
inal authority  or  ratification.  Eadie  v.  Ashbaugh^  44 
Iowa,  520.  By  the  ratification  the  appellant  made  the 
contract  her  own,  and,  therefore,  it  was  properly 
admissible  as  showing  its  terms. 

III.     The  appellant   contends    that,    as   under  its 
ai'ticles,    the  plaintiff  was  formed  for  the  purpose  of 

manufacturing  and  selling  machines,  ''and 

*TioN8:oon-       all  things  incident  thereto,"  the  takins:  or 

ern:  burden  of    assignmeut  01  the  coutract  was  foreign  to 

that  business,  unless  shown  to  be  connected 
with  it.  In  Straus  v.  Ins.  Oo.^  6  Ohio  St.  62,  cited  by 
the  appellant,  it  is  said :  "  Unless  expressly  restrained 
by  its  dialler,  every  coi-poi'ation  has  the  incidental 
power  to  make  any  contract,  and  evidence  it  by  any 
instrument    that   may   be   necessary  .and    proper    to 
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accoini)lisTi  the  object  for  which  it  is  created.  A  note 
or  bill,  therefore,  made  or  received  by  such  corporation 
is  prima  facie  within  its  corporate  powers,  and,  there- 
fore, yalid."  In  the  same  case  the  court  quotes  approv- 
ingly from  Angell  &  Ames  on  Corporations,  page  198 : 
*'The  presumption  is  always  in  favor  of  the  validity  of 
the  contract ;  or,  in  other  words,  it  will  be  presumed  that 
the  debt  was  due,  or  the  note  or  other  security  is  shown." 
This  places  the  burden  on  the  defendant  to  show  the 
want  of  power  against  this  presumption. 

IV.  The  court  admitted,  over  the  defendant's 
objection,  the  receipt  given  by  the  appellant  to  Redel 

for  the  flax  raised  under  the  contract. 
'  ratification:       In  addition  to   acknowledging  receipt  of 

the  flax,  it  states  an  agreement  to  deliver 
the  same  notes  described  in  the  contract  '*as  soon  as  the 
same  can  be  obtained."  The  ground  of  the  objection  is 
that  this  is  a  new  contract,  and  irrelevant  to  the  issues. 
It  was  admissible  as  evidence  of  ratification,  and,  though 
it  might  constitute  a  contract  of  itself  in  the  absence  of 
the  f onner,  yet,  in  view  of  the  former,  it  was  admissible 
as  showing  itititication. 

V.  On  the  cross-examination  of  Redel  the  appel- 
lant sought  to  show  that  Redel  had  secured  the  notes, 

and  that  he  did  not  receive  anything  from 
^'  ^'u*per?onn-  the  appellee  for  the  assignment  of  the  con- 
tract. The  appellee's  objections  were  prop- 
erly sustained,  because  this  was  not  a  cross-examination 
to  anything  that  had  been  called  out  in  chief,  and 
because  it  did  not  exempt  the  appellant  from  the  obli- 
gations of  the  contract,  it  not  being  claimed  that  she 
even  attempted  to  deliver  the  notes.  It  was  immaterial 
to  the  appellant  what  consideration  the  appellee  had 
paid  for  the  assignment,  if  it  had  in  fact  l)een  made. 

We  have  considered  all  the  errors  assigned  and 
discussed,  and  reached  the  conclusion  that  the  judgment 
of  the  district  court  should  be  AFiiKMED. 
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In  the  Matter  of  the  Estate  of  Elizabeth  C.  Seavey. 

Estates  of  Decedents:  allowahcb  of  claims:  mnsc  vbo  tuvo 
OBDSBS  :  NOncB.  Where  a  claim,  duly  verified,  was  filed  in  time, 
against  the  estate  of  a  decedent,  and  was  approved  by  the  admin- 
istrator, but  through  oversight  or  negligence  had  not  been  allowed 
by  the  clerk  of  the  court  for  over  two  years  after  the  date  of  filing, 
hdd,  that  upon  an  application  to  the  court  in  probate  the  claimant 
was  entitled  to  a  nuttc  pi*o  tunc  order  for  the  allowance  of  said 
claim  as  of  the  date  of  filing;  and  that  said  application  being 
made  in  tlie  course  of  another  proceeding  instituted  by  said  claim- 
ant against  the  administrator,  and  while  the  latter  was  present  in 
courts  no  formal  notice  thereof  was  necessary. 

Appeal  from  Audubon  District  Court. — Hon.  H.  E. 

Deemer,  Judge, 

Tuesday^  May  19, 1891. 

This  is  an  appeal  by  the  administrator  from  an 
order  removing  him,  and  an  order  nunc  pro  tunc^  allow- 
ing a  claim  in  favor  of  Helen  N.  Gault. — Affirmed. 

Jfashy  Phelps  &  Cfreen^  for  W.  W.  Sickles. 

Andrew  <fe  Harma^  for  Helen  N.  Gault 

Given,  J. — I.  The  appellee's  motion  to  strike  the 
abstract,  and  dismiss  the  appeal,  was  submitted  with  the 
case,  as  was  also  his  motion  to  strike  the  transcript. 
The  denials  as  to  the  abstract  and  amended  abstracts 
are  such  as  to  require  the  filing  of  a  transcript.  The 
grounds  of  the  motion  to  strike  the  transcript  are  not 
sufficient,  nor  are  the  gro'inds  for  dismissing  the  appeal. 
R^'th  motions  are  overr*  led,  and  the  case  is  considered 
upon  the  transcript  an^  arguments. 

II.  The  only  qu<'rf;ion  made  by  the  appellant  in 
argument  is  that  the  d  'strict  court  had  no  authority  to 
make  the  nunc  pro  tunc  order  that  it  did,  allowing  the 
claim  of  Helen  N.  Gault.    The  transcript  shows  that 
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the  claim,  duly  Terified,  and  indorsed  with  tbe  approval 
of  the  adminiijtrator,  ^^witk  tke  approbation  ol  the 
court,"  Angost  13,  1886,  was  filed  August  31,  1886 ;  bat 
there  is  nothing  to  i^aw  that  it  was  allowed  by  the 
derk,  as  authorized  in  section  2408  of  the  Code.  Sep- 
tember 1,  1888,  Helen  N.  Gault  filed  her  objections  to 
the  final  report  of  the  administrator  and  her  petition 
for  his  removal.  On  November  23.  1888,  the  same  were 
heard,  and  an  entry  made,  that  "it  is  ordered  William 
W.  Sickles  be,  and  he  is  hereby,  removed  as  adminis- 
trator of  said  estate,  to  which  the  adminiwStrator  excepts ; 
and  Helen  N.  Gault  moves  the  court  for  an  order  nuric 
pro  tunCy  allowing  her  daim  herein  filed  as  of  date 
August  26,  1886,"  which  motion  was  sustained.  The 
entry  further  shows  that  on  his  motion  the  administra- 
tor was  allowed  to  introduce  additional  testimony,  and 
on  the  further  hearing  it  was  ordered  that  he  be  removed, 
and  a  new  administrator  was  appointed. 

The  claim  of  Helen  N.  Gault  having  been  approved 
by  the  adrainisti'ator,.the  clerk  should  have  allowed  the 
same,  and  made  record  of  the  allowances.  It  was  this 
record  that  was  omitted,  and  was  no  doubt  omitted 
through  oversight  or  negligence.  It  was  an  entry  to  be 
made  without  further  evidence  than  the  claim,  as  it  was 
verified  and  allowed  at  the  time  of  filing,  and  was  just 
such  an  entry  as  the  court  might  order,  under  the  rule 
laid  dovm  in  Goodrich  v.  Oonrady  28  Iowa,  298,  wherein 
it  is  said :  Such  entries  "must  be  limited  to  supplying 
such  entries  as  have  been  omitted  through  oversight  or 
negligence.** 

It  is  said  that  the  api)ellant  had  no  notice  of  the 
application  for  this  nunc  pro  tunc  order.  The  entry  in 
which  it  was  made  shows  that  it  was  a  part  of  the  pro- 
ceeding had  at  the  time  the  appellant's  removal  was 
ordered,  and  that  he  was  present,  and  excepted  to  the 
action  of  the  court.  It  is  also  contended  that  the  court 
had  no  evidence  upon  which  to  base  such  an  order.  It 
had  the  verified  account  approved  by  the  administra- 
tor, and  filed  in  the  court.  The  account  was  one  of  the 
files  of  the  estate,  a  paper  pertaining  to  the  matter  in 
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hearing,  and  of  which  the  court  might  take  notice  with- 
out its  being  formally  introduced  in  evidence.  By  this 
account  the  court  had  evidence  upon  which  it  could 
order  the  record  entry  of  allowances. 

It  is  argued  that  nunc  pro  tunc  entries  are  only 
authorized  when  something  has  been  done  of  which  no 
record  has  been  made.  Something  had  been  done  in 
this  case.  The  claimant  had  done  all  that  she  could, 
and  all  that  was  required,  tb  entitle  her  to  an  allowance 
of  her  claim  by  the  clerk,  which  he,  through  oversight 
or  negligence,  failed  to  enter.  We  are  in  no  doubt  as 
to  the  authority  of  the  court  to  order  an  entry  as  it  did. 
The  action  of  the  court  in  removing  the  administrator 
is  not  discussed  nor  complained  of,  and  we,  therefore,  do 
not  consider  it. 

The  judgment  of  the  district  court  is  affirmed. 


Second  National  Bank  of  Richmond,  Appellant,  v. 
Emma  M.  Martin  et  al.^  Appellees. 

Pleading:  denial  of  indorsement  on  note:  evidence.  In  an 
action  upon  certain  promissory  notes,  held  by  the  plaintiff  under 
an  indorsement  in  blank  from  the  payee  before  maturity  as 
alleged  in  the  petition,  the  defendants  answered  that  the  notes 
were  never  indorsed  by  the  payee,  a  corporation,  <*  so  as  to  transfer 
title,*'  and  that  the  transfer  of  the  notes  to  the  plaintiff  was  fraudu- 
lent, and  made  for  the  purpose  of  preventing  the  defendants 
from  pleading  a  counterclaim  thereto.  Held,  that  the  answer 
put  in  issue  neither  the  fact  of  the  indorsement,  nor  whether  the 
same  was  made  by  one  having  authority  to  sign  the  name  of  the 
corporation,  and  that  the  plaintiff's  ownership  of  said  notes  as  an 
indorsee  before  maturity  was,  therefore,  admitted. 

Appeal  from  Lyon    District    Court,— Ro^.    G.    W. 

Wakefield,  Judge. 

Tuesday,  May  19,  1891. 

Action  in  chancery  to  foreclose  a  chattel  mortgage, 
and   to  recover  judgment  upon  the  promissory  notes 
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secured  by  it.  By  the  final  decree  the  plaintiflE's  peti- 
tion was  dismissed.  It  now  appeals  to  this  court. 
Reversed. 

E.  T.  Crreenleafj  for  appellant 
J.  M.  Parsons^  for  appellees. 

Beck,  C.  J. — I.  The  notes  secured  by  the  mortgage 
were  executed  by  the  defendants  payable  to  the  order  of 
Gaar,  Scott  &  Co.,  a  corporation,  and  were  transferred 
before  maturity  to  the  plaintiff  by  an  indorsement  in 
blank  upon  the  back  of  the  notes  in  these  words,  "  Gaar, 
Scott  &  Co."  The  petition  alleges  the  indorsement  of 
the  notes,  and  no  denial  thereof,  or  of  the  signature 
of  the  indorsement,  is  alleged  in  the  answer.  This  alle- 
gation, however,  appears:  "Defendants  say  said 
notes  were  never  indorsed  by  Gaar,  Scott  &  Co.  so  as  to 
transfer  title."  The  answer  admits  the  execution  of  the 
notes,  but  alleges  "that  the  indorsement  and  transfer 
of  the  notes  to  the  plaintiff  by  Gaar,  Scott  &  Co.  was 
fraudulent,  and  made  with  intent  to  place  the  same  in 
the  hands  of  the  plaintiff,  for  the  sole  and  only  pur- 
pose that  these  defendants  could  not  ,plead  a  counter- 
claim against  said  notes."  The  answer  further  alleges 
that  the  notes  were  executed  for  a  separator  and  other 
machinery  sold  to  the  defendants  under  a  warranty 
which  has  wholly  failed,  and  this  is  pleaded  as  a  defense 
to  this  action.  As  the  promissory  notes  are  negotiable, 
and  as  they  have  been  transferred  to  the  plaintiff, — 
which  is  alleged  in  the  petition,  and  not  denied,  but 
admitted  in  the  answer,  as  above  set  out, — ^and  as  this 
transfer  is  shown  to  have  been  before  the  maturity  of 
the  notes,  the  defendants  cannot  defeat  the  notes  upon 
the  ground  of  the  failure  of  the  warranty  pleaded  as  a 
defense,  if  the  transfer  was  by  a  valid  indorsement,  in 
suflicient  form. 

II.  The  defendants  insist  that  the  indorsement  is 
invalid,  for  the  reason  that  the  indorsee  is  a  corpora- 
tion authorized  to  execute  the  indorsement  only  by  the 


44A  SxcoNP  Nat.  Baits  v.  Makkik.     1 89  lofira 


"^•^•••■p* 


fidgiiature  of  its  proper  eSkcen^  «ithw  alone  or  io  coo- 
nection  with  the  nam^  of  the  covpemtioa.  It  rested 
upon  the  defendants,  if  they  disputed  the  signature 
of  the  indorsement  of  the  notes,  to  deny  it  in  their 
answer.  But  this  they  did  not  do,.  They  alleged  that 
the  notes  were  not  indorsed  ''  so  as  to  transfer  the  title." 
This  is  not  a  denial  of  the  transfer,  or  of  the  act  of 
indorsement,  nor,  indeed,  that  the  hame  of  the  corpor- 
ation, "  Gaar,  Scott  &  Co,,"  waa  signed  or  written  by  a 
person  having  authority  to  do  sa  It  isi  an  allegation 
as  to  the  effect  of  the  indorsement, — of  a  conclusion  of 
law, — and  not  of  the  fact  that  the  indorsement  was  noi 
made  by  the  corporation,  or  by  one  having  authority  so 
to  do.  The  answer  of  the  defendants  does  not,  in  effect,, 
deny  the  execution  of  the  indorsement  by  the  indorsers^ 
If  this  view  be  correct,  the  indorsement  was  not  pn*  iiv 
issue  by  the  answer  of  the  defendants,  and  was,  there- 
fore, admitted. 

III.  But,  in  our  opinion,  the  signature  of  the 
indorsement  is  sujficient  as  it  api)eara  A  little  thought 
will  make  this  plain.  The  name  of  the  corporation 
written  on  the  back  of  the  instrument  is  in  fact  the 
signature  of  the  indorser,  just  as  it  would  be  if  it  were 
shown  tha  t  it  was  made  by  an  officer  of  the  corporation 
that  signs  it.  It  is  the  corporation  that  does  the  act  by 
the  officer,  for  it  has  not  hands  and  cannot  writa 
When  the  name  is  found  written  upon  the  notes,  it  isi 
known  that  it  is  intended  as  the  indorsement  in  blank. 
If  that  name  be  written  there  by  an  office  having 
authority  it  will  bind  the  corporalion,  upon  that  fact 
being  established,  though  the  officer's  name  be  not 
subscribed  to,  nor  appear  in,  the  instrument.  It  cannot 
be  doubted  that  had  defendants  raised  an  issue  pre- 
senting the  question  whether  the  name  of  the  corpora- 
tion was  written  upon  the  notes  for  the  purpose  of 
indorsing  them  by  the  officer  clothed  with  authority  so 
to  do,  the  plaintiff  would  have  been  permitted  to  pi^ 
sent  evidence  supporting  the  indorsement  by  showing 
the  authority  of  the  one  making  it,  and  his  intention  to 
bind  the  corporation  as  an  indorser.    Now,  as  no  sueh. 
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issue  was  ratoed  'by  the  defendants^  answer,  the  suffl- 
cienqy  and  validity  of  the  indorsement  stands  as 
admitted  in  the  case.  In  support  of  these  conclusions, 
see  Templeton  v.  ffayward,  65  111.  178,  and  Walker  v. 
Krehwwm^  67  111.  252.  ISiese  consideaations  lead  ns  to 
the  conclusion  that  the  plaintiff  held  the  promissory 
notes  as  an  indorsee,  and  the  defenses  pleaded  cannot 
defeat   its  right  to  recover  on  the  notes  and  chattel 

mortgage. 

The  cause  wHl  be  reversed  and  remanded  Jor  a 
decree  in  accord  with  this  opinion,  or  a  decree  may  be 
entered  in  this  court,  at  the  plaintiff's  option. 
Reversed. 


TnE  State  of  Iowa,  Appellee,  v.  L.  G.  MoKjcnley 

€t  al.^  Appellants. 

tm    Afisatilt  and  Battery :   ikfokhation  :  form.    An  ixiformation 
whick  charges  an  assault  upon  the  person  of  the  informant,  with- 
out naming  the  person,  but  which  is  subscribed  and  sworn  to  by 
1dm,  is  good. 

5,    , :  justification:  iNSTRtrcTiONS  TO  JURY.    The  informant 

having  been  forcibly  evicted  from  a  dwelling,  which  he  had  been 
occupying  with  the  consent  of  the  defendants,  broke  down  a  door 
for  the  purpose  of  regaining  an  entrance  thereto,  and,  after  throw- 
ing a  stone  at  one  of  the  defendants,  entered  the  hallway,  with 
his  wife,  at  one  end  of  which  stood  a  loaded  musket.  The  defend- 
ants followed  tlie  informant  into  the  house,  and  there  assaulted 
him.  Held,  that  the  jury  was  properly  instructed  that  the  honest 
belief  of  the  defendants  that  the  informant  was  going  into  the 
house  for  a  gun  to  \ise  would  not  justify  them  in  following  him,  if 
they  could  have  escaped  from  the  peril  to  themselves  by  getting 
away. 

8.  : :  EVTDENCC.  It  api)earing  that  before  the  inform- 
ant had  surrendered  possession  of  the  leased  premises,  and  before 
possession  had  been  obtained  by  any  legal  procedure,  the  defend- 
ants, in  his  absence,  nailed  up  the  dwelling  so  as  to  exclude  lum 
therefrom,  held,  that  evidence  of  the  expiration  of  the  lease  under 
wliich  the  informant  held  said  premises  was  immaterial^ 
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-.    The  defendants  having,  previous  to  the 


assault,  instituted  proceedings  to  obtain  the  possession  of  said 
premises,  heldf  that  the  records  in  such  proceedings  were  properly 
admitted  in  evidence  on  behalf  of  the  state.    ' 

Appeal  from   Mitchell   District  Court— Eon.  J.  C. 

Sherwin,  Judge. 

TuJesday,  May  19,  1891. 

The  defendants  were  convicted  of  the  crime  of 
assault  and  battery,  and  from  tlie  judgment  of  the 
district  court  imposing  a  fine  upon  each,  they  appeal. 
Affirmed. 

J.  F.  Clyde  and  G.  E.  Marshy  for  appellants. 

JoJin  Y.  Stone^  Attorney  General,  and  Thos.  A. 
Cheshire^  for  the  State. 

EoBiNSOisr,  J. — ^This  action  was  commenced  in  a 
justice's  court.  The  body  of  the  information  and  the 
verifications  are  as  follows : 

"Defendants  are  accused  of  the  crime  of  assault 
and  battery,  committed  in  Newburg  township,  Mitehell 
county,  Iowa,  on  the  twenty-third  of  March,  1889,  upon 
the  person  of  this  informant,  by  said  defendants  then 
and  there  unlawfully,  maliciously,  striking,  kicking, 
beating,  bruising,  injuring  the  person  of  said  informant, 
contiury  to  the  statutes.  Informant  asks  for  the  arrest 
and  punishment  of  said  defendants  according  to  law. 

' '  [  Signed  ]  Harry  Jones. 

"By  F.  F.  CoFFiK, 

"His  Attorney. 

"I,  Harry  Jones,  on  oath,  do  say  the  statements 
contained  in  the  foregoing  information  are  true. 

"Harry  Jones." 

The  aflBidavit  was  sworn  to  by  Jones  before  a  justice 
of  the  peace,  whose  jurat  is  attached. 

I.  Objection  is  made  to  the  information  on  the 
ground  that  it  does  not  show  upon  whom  the  assault 
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and  battery  charged  was  committed.     It  is 
^'  ba!u!?y'fflor-    true  the  name  of  the  person  assaulted  does 
™*  ^^'  not  appear  in  the  charging  part  of  the 

information;  but  it  is  alleged  that  the  assault  was 
committed  upon  the  person  of  the  informant.  The 
information  was  signed  in  the  name  of  Harry  Jones, 
and  was  verified  by  him,  and  the  name  of  the  inform- 
ant referred  to  in  the  body  of  the  information 
was  clearly  indicated.  The  affidavit  is  a  part  of  the 
information,  and  should  be  so  treated  in  construing  it. 
Slate  V.  Devine/4  Iowa,  446.  It  would  have  been  more 
in  harmony  with  approved  usage  had  the  name  of  the 
person  assaulted  been  given  in  the  charging  part  of  the 
information ;  but  the  defect  in  form  was  substantially 
cured  by  the  signatures  and  verifications. 

II.  Some  months  prior  to  the  twenty-third  day 
of  March,  1889,  the  complainant  Jones,  by  permission 

of  the  defendant,  L.  G.  McKinley,  entered 
tion:  Instruo-     mto  the  posscssiou  of  Certain  premises  m 

Newburg,  including  a  dwelling-house  and 
stable.  Prom  that  time  until  after  the  transactions  in 
controversy,  Jones  and  his  wife  occupied  the  dwelling- 
house  as  a  place  of  residence,  and  kept  therein  their 
household  goods  and  furniture.  A  few  days  before  the 
date  named  in  the  information,  L.  G.  McKinley  insti- 
tuted proceedings  in  a  justice's  court  to  recover  the  pos- 
session of  the  property  occupied  by  Jones.  On  the  date 
named  Jones  and  his  wife  closed  and  locked  the  dwell- 
ing-house, and  went  to  Carpenter  for  the  purpose  of 
attending  to  the  case  which  L.  G.  McKinley  had  insti- 
tuted. The  cause  was  continued  on  the  apj^lication  of 
McKinley,  and  Jones  and  his  wife  returned  to  their 
place  of  residence.  There  is  much  conflict  in  the  evi- 
dence as  to  what  then  occurred,  but  there  is  evidence  to 
support  the  theory  of  the  state  as  to  the  material  facts, 
which  are  claimed  to  be  substantially  as  follows : 

During  the  absence  of  Jones,  the  doors  of  the  house 
had  been  in  some  manner  fastened  against  him  by  the 
defendants,  L.  G.  and  G.  A.  McKinley.  When  he 
returned,  L.  G.  McKinley  was  standing  near  the  house, 
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and  the  crtihar  litefendaiits,  &  J.  and  G.  A.  McKinley, 
were  in  liie  immediate  vicinity.  When  Jones  reached 
the  housQy  L.  O.  McKinley  told  him  that  the  house  was 
nailed  up,  and  possession  of  it  had  been  taken,  and  that 
he  must  keep  away.  Jones  went  away,  and  after  a  brief 
absence  returned.  He  picked  up  two  stones,  one  of 
which  he  handed  to  his  wife  with  directions  to  break 
open  a  door.  She  followed  the  direction,  broke  open  a 
door  which  opened  into  a  hall,  which  she  entered,  throw- 
ing down  the  stone.  Her  husband  followed  her  into  the 
hall,  after  hurling  the  GTtone  he  had  retained  at  L.  G. 
McKinley. 

The  defendants  followed  him  into  the  hall.  Jones 
was  there  assaulted,  and  injuries  were  inflicted  upon 
him.  The  defendants  admit  that  the  house  had  been 
fastened  against  Jones  during  his  absence ;  that  it  was 
broken  open  ujK>n  his  return,  as  stated;  that  they 
followed  Jones  into  the  hall,  and  that  a  struggle  there 
ensued ;  but  they  claim  that  when  Jones  entered  the 
hall  after  throwing  the  stone,  it  was  for  the  purpose  of 
procuring  and  using  against  them  a  loaded  musket 
which  stood  in  the  opposite  end  of  the  hall ;  that  he  in 
fact  seized  the  musket,  and  attemjited  to  discharge  it ; 
and  that  what  they  did  in  the  hall  was  done  to  prevent 
the  wrongful  use  of  the  weapon  by  Jones,  and  was  nec- 
essary for  that  purpose.  Jones  denies  that  he  had 
touched  the  musket,  and  in  that  he  is  corroborated  by 
his  wife.  The  charge  of  the  court  in  regard  to  the  right 
of  the  defendants  to  follow  Jones  into  the  house  is  as 
follows : 

"6.  If  the  defendants,  S.  J.  and  L.  G.  McKinley,  at 
the  tim^  Jones  passed  into  the  house,  honestly  believed 
that  Jones  was  going  for  a  gun  to  use,  this  would  not 
justify  them  in  following  him,  if  they  could  have 
escaped  from  the  peril  to  themselves,  if  any  existed,  by 
getting  away.  But  if  you  find  that  the  defendants,  S.  J. 
and  L.  G.  McKinley,  did  honestly  believe  that  Jones 
was  going  for  a  gun  to  do  bodily  injury  to  themselves 
or  others,  when  he  passed  into  the  house,  and  if  you 
further  find  that  the  said  defendants  could  not  avoid 
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peril  to  themselves  or  others  by  going  away,  then  they 
wonld  be  justified  in  following  the  said  Jones  into,  the 
honse  for  the  purpose  of  preventing  injury  to  one  or 
both  of  them  or  to  others  by  use  of  a  gun  ;  and  the  use 
of  force  reasonably  necessary  to  prevent  bodily  injury, 
under  such  circumstances,  would  not  constitute  assault 
and  battery.  But  if  the  force  used  by  either  of  the 
defendants,  under  these  circumstances,  was  excessive, 
and  used  with  intent  to  injure  Jones  unnecessarily,  this 
would  be  an  assault  and  battery." 

The  appellants  complain  of  so  much  of  that  portion 
of  the  charge  quoted  as  instructed  the  jury  that  the 
defendants,  S.  J.  and  L.  G.  McKinley,  were  not  justified 
in  following  Jones  into  the  house,  even  though  they 
honestly  believed  he  was  going  for  a  gun  to  use,  if  they 
could  have  escaped  from  the  peril  to  themselves,  if  any 
existed,  by  going  away.  The  grounds  of  the  complaint 
seem  to  be  that  the  defendants  are,  by  the  instruction, 
held  to  a  more  rigid  rule  than  would  govern  a  man  of 
ordinary  understanding  and  prudence,  acting  under 
similar  circumstances ;  that  the  evidence  shows  that  the 
defendants  pursued  the  only  reasonable  course  open  to 
them  in  following  Jones  into  the  house  to  present  his 
using  the  gun,  and  that,  had  they  not  done  so,  there  was 
only  a  possibility  tiiat  they  would  have  escaped  injury. 
We  think  the  instruction  was  fully  as  favorable  to  the 
defendants  as  it  should  have  been.  The  undisputed  evi- 
dence shows  that  they  were  present  for  an  unlawful  pur- 
pose ;  that  it  was  their  intent  to  keep  Jones  and  his  wife 
out  of  the  house.  They  did  not  at  any  time  change 
their  attitude  toward  Jones.  They  did  not  retreat,  nor 
by  other  means  show  that  they  had  abandoned  their 
unlawful  purpose,  but  seemed  to  be  intent  upon  carrying 
it  into  effect.  Therefore,  the  ordinary  rules  in  regard  to 
the  right  of  self-defense  did  not  apply. 

III.  The  defendants  complain  of  the  refusal  of  the 
court  to  permit  them  to  show  the  terms  of  the  lease  under 

J  . .  ^^_  which  Jones  took  possession  of  the  premises 

*  deuce.  in  which  the  affair  in  controversy  took  place. 

Vol.  82—29 
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They  claim  that  they  could  have  shown  that  he  had 
only,  leased  a  portioh  of  the   dwelling-house ;  that  his 
lease  had  expired;  that  he  was  not  entitled  to  remain 
longer  in  possession  of  any  part  of  the  premises  ;  and, 
therefore,  that  the  act  of  L.  G.  and  G,  A.  McKinley  in 
fastening   the    dwelling-house    against   him    was   not 
unlawful.    But  the  undisputed   facts   are  that  Jones 
had  entered  into  the  possession  of  the  premises  under  a 
lease  given  by  L.    G.   McKinley,   and  he  never  relin- 
quished that  possession  until  after  the  acts  in  contro- 
versy were  committed.     When  he  left  the  house  on  the 
day  in  question,  he  did  so  with  the  intention  of  return- 
ing thereto  when  the  business  which  called  him  away 
was  concluded.    He  had  no  intention,  so  far  as  is  shown, 
of  relinquishing  possession  on  that  day.     He  left  his 
household  goods  and  furniture  in  the  house.     Even  if 
it  be  conceded  that  he   was    entitled   to   i>ossess  and 
occupy  but  a  part  of  the  dwelling-house,  the  act  of  the 
defendants  in  fastening  the  entire  house  against  him 
was    wrongful.     They    entered   into  possession  of  the 
premises  by  stealth,  and  acquired  no  right  adverse  to 
Jones  by  so  doing.    If  the  right  of  Jones  to  possess 
and  occupy  the  property  was  at  an  end,  and  he  wrong- 
fully refused  to  surrender  possession,  the  person  entitled 
to  it  had  a  remedy  provided  by  law,  but  he  could  not 
obtain  possession  rightly  by  the  means  adopted  by  the 
defendants.     ''A  person  may  render  himself  liable  to 
an  action  for  forcible  entry  and  detainer  by  entering 
upon  his  own  premises,  even  when  he  has  the  right  to 
immediate  possession."     Emsley  v.  Bennett,  37  Iowa, 
16.     It  follows  that  the  evidence  excluded  was  imma- 
terial, and  that  the  action  of  the  court  in  excluding  it 
was  right. 

IV.  The  state  was  permitted  to  introduce  in  evidence 
the  papers  which  were  filed  in  the  action  for  the  recov- 
ery of  the  possession  of  the  premises  occu- 
pied by  Jones,  and  which  was  pending  when 
the  offense  in  controversy  was  committed,  and  also  the 
record  of  the  case  as  shown  by  the  justice's  docket.  It 
Vi'as  alco  permitted  to  show  that  the  defendant,  S.  J. 
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McKinley,  attempted  to  prevent  Mrs.  Jones  from  break- 
ing open  the  door  in  the  matter  stated,  by  using 
physical  force.  We  think  the  evidence  specified  was 
properly  admitted,  as  tending  to  explain  the  situation 
of  Jones  and  the  defendants,  and  their  relation  to  the 
premises  in  controversy,  when  the  assault  and  battery 
was  committed. 

V.  Complaint  is  made  of  numerous  rulings  of  the 
court,  including  its  refusal  to  give  instructions  asked 
by  defendants,  which  need  not  be  set  out  at  length. 
Some  of  the  objections  made  fall  within  well-established 
rules  of  practice ;  others  relate  to  immaterial  matters. 
It  is  sufficient  for  us  to  say  that  there  is  evidence  to 
sustain  the  verdict,  and  that  we  have  examined  each 
objection  made  by  the  appellants,  but  without  finding 
any  prejudicial  error  in  the  record. 

Th^e  judgment  of  the  district  court  is  affirmed. 


The  State  of  Iowa,  Appellee,  v.  GEOKaE  Corrick, 

Appellant. 

Intoxicating  Liquors :  original  packages  :  inter-state  commerce  : 
STATE  LEGISLATION.  Previous  to  the  enactment  of  the  act  of 
August  8,  1890,  of  the  Fifty-first  Congress  (27  St.  818),  intoxicating 
liquors  which  had  been  shipped  into  Iowa  from  a  foreign  state 
were  not  subject  to  condemnation  as  contraband  under  the  statutes 
of  this  state  while  the  liquors  remained  in  the  original  packages, 
and  before  delivery  to  the  consignee. 

•  Appeal  from  Davis  District  Court. — Hon.  n.  C. 

Traverse,  Judge. 

TrESDAT,  May  19,  1891. 

This  is  a  proceeding  to  condemn  certain  intoxicat- 
ing liquors,  commenced  before  a  justice  of  the  peace. 
A  barrel  containing  seventy-two  bottles  of  beer  was 
seized  by  the  oflDicer  who  served  t^e  search  warrant. 
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The  defendant  appeared  and  claimed  to  be  the  owner  of 
the  beer,  and  filed  an  answer,  in  which  he  averred  that 
the  beer  was  not  owned  or  kept  to  be  sold  in  violation  of 
law.  A  trial  was  had,  and  judgment  was  rendered,  con- 
demning said  property.  The  defendant  appealed  to 
the  district  court,  where  a  trial  was  had,  with  a  like 
result.    The  defendant  appeals. — Jieversed. 

£[.  C.  Taylor  and  ^8^.  S.  Carruthers^  for  appellant. 

John  T.  Stone^  Attorney  General,  and  Thos.  A. 
Qheshire,  for  the  State, 

RoTHROCK,  J. — ^The  facts  of  the  case  are  not  in 
dispute,  and  are  in  substance  as  follows :  The  defendant 
made  a  contract  for  the  purchase  of  the  beer  at  Bloom- 
field,  Iowa,  with  a  traveling  agent  of  the  Dallas  Trans- 
portation Company.  The  said  company  was  located  in 
business  at  Dallas,  in  the  state  of  Illinois.  The  beer 
was  not  in  this  state  when  the  contract  was  made.  It 
was  shipped  by  the  transportation  company  from  Dallas, 
Illinois,  to  Bloomfield,  Iowa,  by  railway.  The  bill  of 
lading  designated  the  contents  of  the  barrel  as  '^ginger 
ale."  The  barrel  was  marked  with  the  name  of  the 
defendant,  and  had  no  other  marks  or  labels  thereon, 
and  it  was  transported  to  Bloomfield,  and  unloaded  from 
the  car  in  which  it  was, shipped  on  the  depot  platform, 
and  was  at  once  seized  by  the  officer  who  served  the 
search  warrant.  This  proceeding  was  commenced,  and 
the  beer  seized  on  the  tenth  day  of  August,  1889,  and 
the  trial  was  had  in  the  district  court  in  the  month 
of  October,  1889.  There  are  other  facts  in  the  record, 
but  we  think  they  are  not  material  to  a  determination  of 
the  questions  involved  in  the  appeal. 

It  will  be  observed  that  the  proceeding  was  com- 
menced before  the  decision  of  the  case  of  Leisy  v. 
Hardin,  135  U.  S.  100;  10  Sup.  Ct.  Rep.  681,  and 
before  the  recent  legislation  by  congress  relating  to  the 
effect  of  the  shipment  of  intoxicating  liquors  from  one 
3tate  to  another.    Under  the  decision  in  that  case,  the 
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shipment  of  the  beer  from  Dallas,  in  the  state  of  Illinois, 
to  Bloomfield,  in  this  state,  was  a  lawful  act  of  inter- 
state commerce,  and  could  not  be  controlled  or  regulated 
by  the  statutes  of  this  state.  It  was  an  original  pack- 
age of  merchandise,  and  as  long  as  it  so  remained  it 
could  not  be  condemned  as  contraband.  When  it  was 
seized  by  the  officer  in  this  proceeding  it  had  not  been 
delivered  to  the  defendant  by  the  railroad  company, 
and  had  not  become  part  of  the  common  property  of 
this  state.  Under  these  circumstances,  it  was  not  liable 
to  condemnation,  notwithstanding  the  laws  of  this  state. 
The  judgment  of  the  district  court  is  reversed. 


P.  E.  WiKEL  et  al.^  Appellants,  v.  J.  D.  Garrison, 

J  Sheriff,  et  al.,  Appellees. 

Set-off:  JXTDOMBNTS:  estates  of  decedents,  a  debtor  to  an  estate 
of  a  decedent,  against  whom  a  judgment  has  been  obtained  by  the 
administrator  in  favor  of  such  estate,  is  entitled  to  set  off  against 
such  judgment  claims  filed  and  proved  against  such  estate,  and 
which  existed  in  favor  of  said  debtor  prior  to  the  death  of  the 
decedent,  but  not  claims  purchased  by  him  after  such  event. 
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Appeal  from  Harrison  District  Court. — ^Hon.   C.  H. 

Lewis,  Judge. 

Tuesday,  May  19,  1891. 

This  is  an  action  in  chancery  to  enjoin  the. enforce- 
ment of  an  execution  issued  on  a  judgment  in  favor  of 
the  defendant  Miles,  administrator,  and  against  the 
plaintiffs,  and  held  for  service  by  the  defendant  Garri- 
son, sheriflf,  on  the  ground  that  the  plaintiflE  Wikel 
holds  a  judgment  against  the  defendant  Miles,  adminis- 
trator, on  an  order  made  by  the  probate  court  for  the 
payment  of  claims  against  the  estate.  Upon  the  final 
hearing  of  the  cause  on  the  merits  the  plaintiffs'  peti- 
tion was  dismissed.  They  now  appeal  to  this  court. 
Heversed,' 
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L.  R.  Bolter  &  Sons^  for  appellants. 

McMillan  &  Kindall  and  S.  H.  Cochran^  for 
appelleesa 

Beck,  C.  J. — ^I.  The  facts  in  the  case,  as  disclosed 
by  the  record,  are  these :  The  defendant  Miles,  admin- 
istrator, recovered  in  this  court  a  judgment  against  the 
plaintiff  Wikel,  and  his  sureties,  in  an  appeal,  upon 
the  affirmance  of  a  judgment  of  the  couii;  below,  which 
was  rendered  upon  a  claim  accruing  to  the  intestate  in 
his  lifetime.  Subsequently,  the  plaintiff  herein,  Wikel, 
recovered  a  judgment  against  the  administrator  upon  a 
claim  for  services,  care,  clothing,  food  and  medicines 
furnished  by  the  plaintiff  to  the  intestate.  The  plain- 
tiff's wife  recovered  a  judgment  against  the  adminis- 
trator for  sixty  dollars  and  fifty  cents,  for  money 
paid  by  her  for  and  on  account  of  the  intestate  in  his 
lifetime.  These  judgments  were  rendered  after  the 
judgment  was  had  in  favor  of  the  administrator.  It  is 
shown  that  the  judgment  in  favor  of  the  wife  of  the 
plaintiff  Wikel  was  assigned  to  him.  It  appears  that 
these  "judgments,"  so  called,  are  really  orders  allow- 
ing the  claims  and  establishing  them,  against  '  the 
estate,  had  in  the  usual  proceedings  for  establishing 
claims.  ,  The  administrator  caused  execution  to  be 
issued  on  his  judgment,  which  the  sheriff  seeks  to 
enforce  against  Wikel  and  his  sureties  upon  the  appeal, 
and  the  latter  seek  in  this  proceeding  to  set  off  the 
judgment  in  Wikel' s  favor  against  the  judgment  upon 
which  the  execution  was  issued.  The  estat-e  has  no 
assets  other  than  the  judgment  against  the  plaintiffs  in 
favor  of  the  administrator,  and  there  is  3ue  the  admin- 
istrator a  sum  nearly  equal  to  the  amount  of  the 
judgments  against  the  plaintiff. 

11.  It  will  be  observed  that  in  the  lifetime  of  the 
intestate  Wikel  held  a  claim  against  him,  while  at  the 
same  time  the  intestate  held  a  claim  against  Wikel. 
This  claim  of  Wikel  could  have  been  set  off  or  pleaded 
as  a  counterclaim  to  the  claim  of  the  intestate  in  any 
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proceeding  to  enforce  it  before  his  death.  Code,  sec. 
2659  ;  Reynolds  v.  Martin^  51  Iowa,  324.  The  rights  of 
the  parties  thus  became  fixed,  and  the  claim  of  the 
intestate,  when  it  became  assets  of  his  estate  in  the 
hands  of  the  administrator,  was  subject  to  the  same 
defenses  existing  against  it  during  the  lifetime  of  the 
intestate.  Wikel' s  claim  is,  therefore,  a  counterclaim, 
which  may  be  set  off  or  pleaded  against  the  claim  sought 
to  be  enforced  by  the  administrator.  Lucore  v. 
Kramer,  22  Ipwa,  387 ;  Ware  v.  Nowlep,  68  Iowa,  633  ; 
Toerring  v.  Lamp,  77  Iowa,  488.  Tlie  right  of  set-off 
may  be  enforced  in  equity.  2  Story,  Eq.  Jur.,  sec. 
1431 ;  Davis  v.  Milhurn,  3  Iowa,  163. 

III.  But  Wikel  cannot  set  off  the  judgment  in 
favor  of  his  wife,  assigned  to  him,  against  the  claim  of 
the  estate.  The  assignment  was  not  made  until  after 
the  death  of  the  intestate,  and  after  the  judgment 
in  controversy  against  the  plaintiff  herein  had  been 
rendered.  At  the  time  of  the  assignment,  the  rights 
of  the  administrators  and  the  creditors  had  become 
fixed.  The  claim  against  Wikel  had  become  assets 
of  the  estate  in  which  the  creditors  of  the  esta'te 
and  the  administrator  had  an  interest, — ^they  for  the 
payment  of  their  claim,  and  he,  for  the  payment  of 
costs  and  expenses  paid  and  incurred  by  him.  It 
is  very  plain  that  Wikel,  as  a  debtor  of  the  estate, 
could  not  purchase  claims  against  it,  and  in  that  way 
defeat  the  provision  of  the  law  for  the  collection  of 
debts  owing  to  the  estate,  and  the  payment  of  debts 
owed  by  the  intestate.  If  the  debtor  of  an  estate  may 
purchase  claims  against  the  estate,  and  enforce  them  as 
counterclaims,  the  rights  and  priorities  of  creditors  and 
the  rights  of  the  administrators  would  be  subject  to 
defeat  at  the  will  of  debtors.  In  our  opinion,  the 
claim  of  Wikel,  assigned  to  him  by  his  wife,  cannot  be 
enforced  in  the  action  as  an  equitable  or  legal  set-off  or 
counterclaim  against  the  plaintiff's  judgment. 

IV.  Defendants  insist  that  Wikel  cannot  enforce 
his  right  to  a  set-off  or  counterclaim  in  this  action  for 
tlie  reason  that  there  are  costs  and  expenses  paid  by  or 
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due  to  the  axirainistrator  about  equal  to  the  claim  held 
by  Wlkel  against  the  estate.  It  is  plain  that,  as  Wikel's 
rights  to  the  set-oflf  were  fixed  before  the  death  of  the 
intestate,  they  cannot  be  defeated  by  the  acts  of  the 
administrator.  Surely,  a  creditor  to  an  estate,  as 
the  plaintiff  is,  by  reason  of  his  counterclaim,  cannot  be 
I'equired  to  pay  the  costs  of  administering  upon  the 
estate.  It  will  not  do  to  say  that  his  counterclaim  can- 
not be  sustained,  for  the  reason  that  it  would,  if  allowed, 
satisfy  a  claim  which  is  of  the  assets  of  the  estate,  and 
otherwise  would  be  applied  to  the  payment  of  costs  and 
expenses  of  administration.  The  law  will  not  in  this 
way  impose  upon  a  debtor  or  a  creditor  of  an  estate  the 
burden  of  the  costs  and  expenses  of  administration. 

These  considerations  dispose  of  all  question^  in  the 
case,  and  lead  us  to  the  conclusion  that  the  judgment  of 
the  district  court  ought  to  be  reversed.  The  cause 
will  be  remanded  to  the  court  below  for  a  decree  in 
harmony  with  this  opinion, « 


S.  C.  OsBbRN,  Appellee,  v.  John  P.  Williams,  Jr., 
Appellee ;  T.  M.  Taylor,  Appellant. 

Mortgage:  ]roBECi/)sx7BB :  rkt.kask  of  mortgagob  from  personal 
LXABn^iTY.  An  agreement  between  a  mortgagor  and  his  mortgagee 
releasing  the  former  from  any  personal  liability  upon  the  mort- 
gage indebtedness,  but  providing  that  it  was  not  intended  by  such 
agreement  to  discharge  the  mortgaged  premises  from  the  pay- 
ment thereof,  will  not  operate  as  a  payment  of  said  indebtedness, 
and  a  discharge  of  the  mortgage  lien,  as  against  a  purchaser  of 
said  premises  subject  to  the  mortgage. 

Appeal  from  MilU  District  Court. — Hojs^.  H.  E.  Deeher, 

Judge. 

Tuesday,  May  19, 1891. 

Action  to  foreclose  a  mortgage  against  the  mort- 
gagor Williams,  and  a  subsequent  purchaser,  Taylor. 
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A  decree  was  rendered  foreclosing  the  mortgage,  but 
releasing  the  mortgagor  from  personal  liability  thereon. 
The  defendant  Taylor  appeals. — Affirmed. 

D.  H.  Solomon^  for  appellant. 

E.  B.  Woodrvff^  for  appellees. 

Beck,  C.  J. — I.  The  petition  is  in  the  nsnal  form, 
and  asks  a  judgment  against  the  mortgagor  for  the 
amount  due  on  the  mortgage,  two  thousand  dollars,  and 
for  a  decree  of  foreclosure  against  the  mortgaged  prop- 
erty. The  "mortgagor  made  default,  and  the  purchaser, 
Taylor,  answered,  setting  up  that  the  land  was  con- 
veyed to  him  subject  to  the  mortgage,  and  that  after  the 
commencement  of  this  action  the  plaintiff  and  the  mort- 
gagor,* Osborn,  entered  into  a  written  contract  in  the 
following  language : 

"This  agreement  made  this  twenty-fifth  day  of 
October,  1889,  between  S.  0.  Osborn,  party  of  the  first 
part,  and  John  P.  Williams,  Jr.,  party  of  the  second 
part,  witnesseth,  that  on  October  15,  1888,  second  party 
signed  and  delivered  to  John  F.  Osborn  two  promissory 
notes  for  one  thousand  dollars  each,  due  in  one  and 
two  years,  with  eight-per-cent.  interest  from  date,  and 
executed  a  real-estate  mortgage  to  secure  said  notes 
on  lots  4,  6  and  6,  in  block  20,  in  the  city  of  Glen- 
wood,  Iowa ;  that  said  notes  and  mortgage  were  indorsed 
to  said  party  of  the  first  part,  and  that  said  second 
party  has  sold  said  mortgaged  premises;  and  that  in 
consideration  of  the  sum  of  seven  hundred  dollars  paid 
by  second  party  to  first  party,  said  first  party  hereby 
releases  second  party  from  said  notes,  and  agrees  to 
look  to  the  security  for  said  debt ;  and  as  foreclosure 
proceedings  have  been  commenced  by  said  Osborn 
against  said  mortgaged  premises,  and  asking  judgment 
against  said  Williams  for  the  full  amount  of  said  notes, 
it  is  further  agreed  that  said  claim  for  personal  judg- 
ment shall  be  dismissed,  and  only  a  judgment  and 
decree  of  foreclosure  against  said  mortgaged  premises 
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be  taken  when  said  cause  comes  for  trial,  and  that  said 
premises  shall  be  sold  on  execution,  and  if  the  same 
sells  for  more  than  one  thousand  and  eighty-two  dollars, 
and  all  costs  and  attorney's  fees,  such  overplus  shall  be 
paid  to  John  F.  Williams,  Jr.  ;  and  if  said  premises  do 
not  sell  for  more  than  said  sum,  and  attorney's  fees 
and  costs,  then  the  proceeds  of  such  sale  shall  be  paid 
to  said  S.  C.  Osbom ;  and  said  Williams  is  to  make  no 
defense  to  the  foreclosure  of  said  mortgage ;  and  said 
Osborn  is  to  release  at  once  the  attached  propei-ty  in 
said  case,  and  deposit  said  notes  in  the  Mills  County 
National  Bank,  to  be  there  kept  till  said  decree  of  fore- 
closure is  rendered,  when  they  are  to  be  surrendered  to 
said  Williams.  This  agreement  is  not  intended  to  pay 
or  release  any  of  said  indebtedness  as  against  the  prem- 
ises mortgaged,  but  simply  to  release  said  Williams 
from  a  personal  judgment  and  liability  on  said  debt. 

"S.  C.  OSBORN, 

*'  John  F.  Williatms,  Jr." 
This  agreement  was  introduced  in  evidence  with  an 
indorsement  showing  the  payment  of  the  seven  hundred 
dollars  therein  stipulated  to  be  paid.  It  appears  that 
the  mortgage  debt  is  due,  and  it  is  admitted  by  the 
defendant  Taylor,  in  his  answer,  that  he  purchased  the 
land  subject  to  the  mortgage,  and  that  it  was  so  con- 
veyed  to  him. 

II.  Taylor  now  insists  that  an  agreement  and 
payment  thereunder  amounted,  in  the  law,  to  a  pay- 
ment of  the  mortgage  debt,  and,  therefore,  the  mort- 
gage debt  cannot  be  foreclosed,  for  the  lien  thereof 
is  discharged  by  payment.  The  language  of  the 
agreement  furnishes  a  ready  answer  to  this  claim. 
It  declares  that  ''this  agreement  is  not  intended  to  pay 
or  relieve  any  of  said  indebtedness  as  against  the 
premises  mortgaged,  but  simply  to  relieve  said  Wil- 
liams from  a  personal  judgment  and  liability  on  said 
debt."  The  intention  of  the  parties  that  the  mortgagor 
should  be  released  from  personal  liability  cannot  be 
doubted.  The  i)urchaser,  Taylor,  is  not  prejudiced  by 
the  agreement,  for  he  purchased  the  land  subject  to  the 
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mortgage ;  thus  undertaking  that  the  land,  by  the 
enforcement  of  the  lien  of  the  mortgage,  should  be  sold 
for  the  payment  of  the  mortgage  debt.  It  could  have 
been  so  taken  if  the  agreement  had  not  been  entered 
into  between  the  plaintiff  and  the  mortgagor.  Taylor's 
rights  are  not  changed  or  affected  by  the  agreement. 

The  district  court  rightly  entered  a  decree  of  fore- 
closure, subjecting  the  land  to  sale  to  satisfy  the  mort- 
gage debt,  and  exempting  the  mortgagor  from  personal 
liability  therefor.    Affirmed. 


William  Kimball,  Appellee,  v.   W.  S.   Shoemaker,      r»r^ 

Appellant, 


S.  Suits,  Appellee,  v.  The  Same. 

1.  Trespass :  title  to  property  :  evidence.  In  an  action  for  tres- 
pass by  destroying  a  fence  upon  certain  real  estate,  described  in 
the  petition  according  to  the  government  survey,  the  defendant 
claimed  that  said  property  had  been  platted  by  a  corporation 
named,  and  that  he  was  the  owner  of  the  lots  on  which  said  fence 
was  erected.  The  evidence  failing  to  show  the  legal  existence  of 
such  corporation  at  any  time,  nor  what  were  its  object  and  powers, 
and  the  plaintiff  having  shown  a  right  of  possession  to  the  prop- 
erty, held,  that  the  plaintiff  was  entitled  to  recover. 

2.     : :    ejectment   by   force.    The    plaintiff   being   in 

peaceable    possession  of  the    premises,  and   having   never   been 

«   ejected  by  any  legal  proceeding,  hdd,  the  defendant's  action  was 
wrongful,  whatever  his  title. 

8.  Practice  in  Supreme  Court:  objections  to  evidence.  Objec- 
tions to  the  admission  of  evidence  which  were  not  raised  in  the 
trial  court  will  not  be  considered  upon  appeal  by  the  supreme 
court. 

Appeals  from  Courrcil  Bluffs  Superior  Court — Hon. 

E.  E.  Ayles WORTH,  Judge, 

Tuesday,  May  19,  1891. 
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Actions  to  recover  damages  caused  by  a  trespass 
upon  real  estate  and  the  destruction  of  fences.  The 
causes  were  tried  together  by  the  court  without  the 
intervention  of  a  jury,  and  judgment  was  rendered  in 
favor  of  the  plaintiff  in  each  case.  The  defendant 
appeals. — Affirmed. 

W.  8.  Shoemaker^  pro  se. 

No  appearance  for  appellee. 

Robinson,  J.— I.    Each  plaintiff  claims  to  own  a 
part  of  the  north  half  of  the  northeast  quarter  of  sec- 
tion 33,  in  township  75  north,  of  range 
*  title  to  prop  •     44  west,  iu  Pottawattamie  county,  and  to 

6rty:  e?iu©iio6.     _  _  ,  •         j  •■  »   » 

have  been  in  possession  thereof  for  many 
years.  In  November,  1888,  the  tracts  claimed  by 
them  were  inclosed  with  a  wire  fence.  About  the 
twenty-first  day  of  that  month  the  marshal  of  Council 
Bluffs,  acting  by  virtue  of  a  resolution  of  the  city 
council,  removed  and  destroyed  a  portion  of  it.  The 
plaintiffs  rebuilt  it,  and  early  in  December,  1888, 
the  defendant  and  others  again  destroyed  it.  The  evi- 
dence shows  that  the  plaintiffs  had  occupied  the  land  in 
controversy  for  some  time  prior  to  the  destruction  of 
the  fences,  and  there  is  no  evidence  that  they  had 
ever  been  dispossessed.  It  does  not  appear  that  they 
have  now  or  ever  had  any  other  right  to  the  land  than 
the  right  of  possession.  The  defendant  claims  that 
the  land  was  duly  platted  by  its  owner  as  the  Ferry 
addition  to  the  city  of  Council  Bluffs,  and  is  no  longer 
known  as  a  government  subdivision,  but  as  lots, 
blocks,  streets  and  alleys,  according  to  the  plat ;  that 
he  is  the  owner  of  a  large  number  of  the  lots,  and 
that  the  persons  with  whom  he  acted  also  owned  a  large 
number  of  them;  that  said  lots  were  wrongfully 
inclosed  by  the  fence  destroyed ;  that  in  what  he  did 
the  defendant  only  sought  to  protect  his  own  property. 
It  appears  that  the  marshal  destroyed  so  much  of  the 
fence  as  he  claimed  to  be  in  the  streets  and  alleys  of  ihe 
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alleged  addition ;  that  the  plaintiffs  rebuilt  it,  so  far  as 
practicable,  on  the  lots,  avoiding  the  alleged  streets  and 
alleys,  and  that  the  fence  destroyed  by  the  defendant 
and  those  acting  with  him  was  on  that  part  of  his  land 
claimed  to  be  platted  lots. 

The  appellant  insists  that  the  plaintiffs  must  fail, 
for  the  reason  that  they  seek  to  recover  damages  not 
because  of  a  trespass  upon  lots,  but  upon  a  government 
subdivision  of  land.  We  do  not  find  it  necessary  to 
consider  the  legal  question  thus  raised  by  the  appellant. 
There  is  no  evidence  that  a  plat  was  ever  made  by  any 
persons  authorized  to  make  one.  It  is  claimed  that  the 
land  in  controversy  was  platted  by  a  corporation  known 
as  the  '^  Council  Bluffs  and  Nebraska  Ferry  Company," 
but  there  is  no  evidence  that  such  a  corporation  ever 
had  a  legal  existence,  and,  if  its  existence  be  conceded, 
there  is  no  proof  as  to  its  object,  nor  as  to  the  powers 
with  which  it  was  clothed.  The  defendant  offered  parol^ 
evidence  in  regard  to  the  time  of  the  alleged  organiza- 
tion of  the  company,  the  property  it  owned,  and  the 
disposition  made  of  it,  but  such  evidence  was  properly 
rejected  at  the  instance  of  the  plaintiffs  as  being  incom- 
petent, and  not  the  best  evidence,  no  foundation  for  its 
introduction  having  been  laid.  Attempts  were  made  to 
show  the  loss  of  some  of  the  records  of  the  company, 
but  what  such  records  would  have  shown  in  regard  to 
its  organization  and  powers  does  not  appear.  Having 
failed  to  show  that  the  land  in  question  was  duly  plat- 
ted as  an  addition  to  Council  Bluffs,  and  the  power  of 
the  company  to  receive  and  convey  title  to  the  land  not 
having  been  proved,  the  defendant  has  failed  to  show 
title  in  himself  to  any  of  the  property  he  claims. 

II.  The  plaintiffs  were  in  peaceable  possession  of 
the   premises   in  controversy.    They  had   never   been 

, ^         ejected  by  legal  proceedings  nor  otherwise. 

■  ejectment         The  marshal  had  destroyed  the  fence  so  far 

by  force.  "^ 

as  it  was  in  what  was  claimed  to  be  streets 
and  alleys,  but  he  did  not  attempt  to  interfere  with  the 
possession  of  the  plaintiff  as  to  the  remainder  of  the 
premises.     If  the  defendant  had   owned   them    with 
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the  right  to  immediate  possession  when  he  destroyed 
the  fence,  his  acts  would,  nevertheless,  have  been  wrong- 
ful. The  law  has  i3rovided  a  remedy  in  such  cases,  and 
will  not  permit  the  owner  to  enter  into  possession  by 
stealth  or  force.     Emsley  v.  Bennett,  37  Iowa,  16. 

.  III.  The  appellant  discusses  certain  rulings  of 
the  court  in  regard  to  the  admission  of  evidence,  and 
8.  praoticb  in  *^^  ^^^^  adopted  to  ascertain  the  amount  of 
objeXnTtJT'  damages.  We  need  not  refer  more  specific- 
evfdence.  ^^ij  to  the  alleged  errors.  It  is  sufficient 
to  say  that  we  discover  no  prejudicial  error  in  any  of 
them.  Objection  to  the  evidence  a«  to  the  damages  sus- 
tained was  not  made  on  the  trial,  and  cannot  be  con- 
sidered now.  There  is  evidence  to  sustain  the  finding  of 
the  court  as  to  the  amounts  allowed. 

We  have  treated  this  case  as  though  the  full  record 
were  before  us,  but  it  is  proper  to  say  that  there  is  no 
statement  in  the  abstract  to  the  effect  that  it  is  a  com- 
plete abstract  of  the  record,  the  certificate  of  the  judge 
appended  to  the  bill  of  exceptions  not  having  that  effect. 
For  that  reason  the  judgments  of  the  superior  court 
could  not  have  been  disturbed  even  had  the  abstract 
submitted  shown  prejudicial  errors.    Affirmed. 


Martha  E.  Evans,  Appellant,  v.  Edward  E.  Evans, 

Appellee. 

Divorce :  cruel  and  inhuman  treatment  :  justification.  The  exhi- 
bition of  a  quarrelsome  and  fault-finding  disposition  by  a  husband 
toward  his  wife,  and  the  use  of  indecent  and  profane  language  by 
him  in  the  presence  of  his  wife  and  child,  and  charging  the  wife  with 
improper  conduct  with  other  men,  will  not  be  deemed  such  cruel 
and  inhuman  treatment  as  to  endanger  the  life  of  the  wife,  where 
it  appears  that  the  latter  has  so  conducted  herself  toward  other  men 
as  to  provoke  such  conduct  on  the  part  of  her  husband,  and  there 
appears  no  sufficient  reason  why  the  parties  may  not  resume  their 
marital  relation  and  duties,  and  live  happily  together. 

Appeal  from   Fayette   District  Court.— Hon.    L.   0. 

Hatcu,  Judge. 
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Tuesday,  May  19,  1891. 

Action  in  equity  for  a  divorce  and  other  relief. 
There  was  a  trial  and  judgment  in  favor  of  the  defend- 
ant.    The  plaintiff  appeals. — Affirmed. 

H,  P.  Hancock^  for  appellant. 

John  B.  Kaye^  for  appellee. 

RoBiNSOi!^,  J. — The  plaintiff  was  married  to  thie 
defendant  in  the  year  1884.  At  that  time  she  was 
seventeen  years  of  age,  and  he  was  about  five  years 
older.  The  courtship  was  of  brief  duration,  but  they 
had  been  acquainted  with  each  other  from  childhood. 
They  have  one  child,  a  son  named  George.  The  parties 
lived  together  until  June,  1889,  when  the  plaintiff  left 
her  husband,  and  now  seeks  a  divorce  from  him  on  the 
alleged  ground  that  he  has  been  guilty  of  such  inhuman 
treatment  as  to  endanger  her  life,  and  asks  the  custody 
of  their  child,  and  for  alimony. 

The  evidence  tends  to  show  that  the  defendant  has 
a  bad  temper  and  a  jealous  disposition.  He  sometimes 
used  indecent  and  profane  language  in  the  presence  of 
his  wife  and  child.  She  does  not  complain  of  any 
physical  violence  to  herself,  but  charges  that  he  is 
quarrelsome  and  fault-finding ;  that  he  continually  used 
immoral  and  lewd  language  in  the  presence  and  hearing 
of  the  plaintiff  and  their  child,  calling  her  unchaste 
names,  cursing  her,  accusing  her  of  having  sexual  inter- 
course with  other  men,  and  threatening  to  take  her 
life  and  that  of  the  child ;  that  he  compelled  her  to 
overwork  in  taking  boarders,  without  providing  her 
with  domestic  help.  Other  charges  are  made  which 
need  not  be  specified.  The  defendant  admits  having 
accused  the  plaintiff  of  improper  conduct  with  other 
men,  and  pleads  various  matters  in  justification.  There 
is  much  evidence  which  tends  to  sustain  the  charges  of 
the  plaintiff,  and  we  are  satisfied  that  the  defendant 
was  guilty  of  using   indecent   language   to   his    wife 
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before  she  left  him,  and  that  he  has  made  false  charges 
against  her  since  without  sufficient  cause. 

It  appears  that  the  plaintiflE  and  defendant  lived 
together  without  any  serious  difficulty  until  the  year 
1889.     In  the    beginning  of  that  year   the  defendant 
employed  one  James  Johnson,  who  was  about  the  age 
of  his  wife,  and  later  William  Johnson,  a  brother  of 
James ;  both  for  a  time  living  with  the  defendant.    It 
is  clear    that  the  plaintiff    not   only   permitted,    but 
encouraged,  improper  conduct  on  the  part  of  the  young 
men  towards  her,  and  that  her  course  was  weU  calculated 
to  arouse  the  jealousy  and  indignation  of  her  husband. 
While  it  does  not  seem  that  she  had  any  criminal  rela- 
tions with  these  men,  yet  she  permitted  them  to  scuffle 
with  her,  to  kiss  her,  to  put  their  arms  around  her,  and 
to  take  other  liberties  of  a  like  nature.     She  not  only 
did  not   show   any  disapproval  of  such  conduct,   but 
seemed  to  try  to  provoke  it.     At  times  she  went  to  a 
creamery  where  one  of  the  Johnsons  was  at  work,  and 
there  engaged  in  unseemly  play  with  him,  in  the  absence 
of  her  husband.     The  defendant  does  not  claim  that  his 
wife  has  ever  been    guilty  of  unlawful  sexual  inter- 
course, and  those  who  are  most  familiar  with  her  con- 
duct seem  to  think  she  was  not  guilty  of  any  criminal 
act.    Her   course  towards  the  Johnsons,   and  perhaps 
others,  seems  to  have  resulted  from  a  love  of  fun,  and  a 
disregard  of  the  ordinary  rules    of  propriety,   rather 
than  from  a  desire  to  do  actual  wrong.     But,  however 
that  may  be,  the  conduct  of  the  defendant  of  which  she 
most  bitterly  complains  was  the  natural  result  of  what 
she  did  and  permitted.     Moreover,  we  do  not  think  her 
life  has  been  endangered  by  his  conduct.     While  it  has 
been  in  some  respects  coarse  and  brutal,   yet  she  has 
shown  such  a  lack  of  regard  for  his  feelings,  and  for  her 
own  good  name,  that  we  cannot  think  her  nature  is  so 
sensitive  to  harsh,  and  even  obscene,  language  that  her 
life  has  been  endangered  by  hearing  it.    The  facts  dis- 
closed  do   not   entitle   her   to  a  divorce.    Knight  v. 
Knight^  31  Iowa,  451 ;  McKee  v.  McKee,  77  Iowa,  464 ; 
OilbertBon  v.  Oilbertson^  78  lowa^  755.    The  defendant 
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;  seems, to  be  industrious;  and  to  have  provided  well  for  his 
family.  His  treatment  of  the  plaintiff  was  for  the  most 
part  kind  when  he  was  not  provoked  by  her  improper 
language  and  conduct.  His  peculiarities  of  temper  and 
disposition  were  known  to  her  before  their  marriage. 
There  is  evidence  which  tends  to  show  that  but  for  the 
influence  of  relatives  she  would  have  returned  to  him. 
It  is  evident  that  she  does  not  stand  in  fear  from  any 
threats  he  may  have  made,  and  there  seems  to  be  no 
suiHcient  reason  for  their  remaining  separated.  So  far 
as  the  record  shows,  they  may  resume  their  marital 
duties,  and,  by  the  exercise  of  mutual  forbearance, 
outlive  the  follies  of  earlier  years,  and  spend  together 
the  remainder  of  their  lives  in  pea<;e  and  happiness. 
The  judgment  of  the  district  court  is  affikaied. 


Clara     Englert,     Guardian,   Appellant,    v.    Roman 
Catholic  Mutual  Protection  Society, 

Appellee.  '     • 

Praotice  in  Supreme  Court :  review  op  findinqs  of  trial  court  : 
record.  Where  in  a  case  at  law,  tried  to  the  court,  the  facts  upon 
which  the  trial  court's  conclusions  of  law  were  based  are  not  suffi- 
ciently set  forth  in  the  findings  of  the  court  upon  which  the  case 
is  brought  up  for  review,  nor  are  elsewhere  shown  by  the  record 
in  the  supreme  court,  the  latter  court  will  not  review  the  decision 
of  the  district  court. 

Appeal  from    Scott    District    Court. — Hon.    C.    M. 

Waterman,  Judge. 

Tuesday,  May  19,  1891. 

Action  to  recover  upon  a  certificate  of  membership 
in  the  defendant  society,  issued  to  Henry  Englert, 
providing  for  thB  payment  to  his  children  at  his  death 
of  two  thousand  dollars,  or  the  sum,  not  exceeding  two 
thousand  dollars,  realized  by  an  assessment  of  one  dollar 
on  each  member.    The  cause  was  submitted  to  the  court 
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without  a  jury,  and  upon  a  finding  of  law  and  facts  a 
judgment  was  rendered  for  the  defendant.  The  plain- 
tiff appeals. — Affirmed. 

Heinz  &  HirscJil^  for  appellant 
Baker  &  Bally  for  appellee. 

■ 

Beck,  C.  J. — I.  As  we  understand  the  abstract 
before  us,  recovery  was  had  for  the  defendant  on  the 
ground  that  the  father  of  the  plaintiff's  wards,  to  whom 
the  certificate  sued  on  was  issued,  failed  to  pay  assess- 
ments made  upon  him,  pursuant  to  the  rules  and  laws 
of  the  defendant  society,  and  that  thereby,  under  a 
provision  of  the  constitution  of  the  defendant,  he  for- 
feited his  membership  in  life,  and  all  rights,  interest 
and  benefits  arising  therefrom. 

II.  The  district  court  found  upon  the  facts,  as  a 
conclusion  of  law,  that  the  right  to  recover  in  this 
action  is  defeated  by  the  default  of  Englert  in  failing 
to  pay  assessments  against  him.  But  the  district  court 
failed  to  state  the  facts  found,  further  than  is  shown  by 
the  following  extract  from  the  findings  of  the  court 
below : 

"Finding  of  fact:  I  find  as  matter  of  fact  that 
section  2,  article  5,  of  the  constitution,  as  set  out  in  the 
pamphlet  of  1882,  was  valid  and  binding  upon  the  cor- 
poration at  the  time  of  Henry  Englert's  default." 

This  is  the  only  finding  of  fact  set  out  in  the 
abstract,  and  it  will  be  observed  that  it  Is  so  incomplete 
that  it  does  not  show  the  language,  substance  or  pur- 
port of  the  provisions  of  the  constitution  which  the 
district  court  held,  in  its  conclusion  of  law,  was  decisive 
of  the  case.  From  the  findings  it  is  impossible  to 
determine  the  effect  of  the  provision  of  the  constitution 
referred  to.  No  other  finding  of  fact  is  stated.  On 
this  finding  of.  fact  the  district  court  bases  a  conclusion 
of  law  in  the  following  language : 

''Conclusion  of  law :  I  find  that,  by  his  failure  to 
pay  such  assessments,  •  said  Henry  Englert  was    ipso 


May  1891]  Engleet  v.  Rom.  Catu.,  Etc.,  Soo.  467 


facto  suspended ;  that  is,  his  rights  under  his  certificate 
were  thereby  temporarily  cut  off ;  not  having  been  rein- 
stated at  the  time  of  his  death,  all  liability  of  the 
society  then  absolutely  ceased." 

This  conclusion  of  law .  is  the  foundation  of  the 
judgment  of  the  court  below.  What  follows  and  pre- 
cedes the  foi-egoing  in  the  findings  of  the  district  court 
is  argument  and  statement  of  the  case.  Section  2, 
article  5,  of  the  constitution,  is  nowhere  set  out  in  the 
findings  of  the  court  or  the  pleadings.  In  the  argu- 
ment presented  in  the  findings  is  found  a  quotation  of  a 
line,  and  a  statement  of  the  same  length,  as  to  the  effect 
of  a  prior  provision  of  the  constitution  amended  by  the 
provision  relied  upon  as  decisive  of  this  ciise*;  a  state- 
ment made  of  another  provision  of  the  constitution, 
regarded  as  aiding  in  the  construction  of  the  decisive 
provision,  and  further  on  a  quotation  of  a  line  from  it 
is  made.  The  court  below  declares  in  this  finding  that 
the  provisions  are  the  same;  the  one  now  in  force 
expressing  the  same  idea  of  the  other  in  more  apt 
language. 

III.  The  abstract  does  not  present  the  evidence  in 
'the  case,  and  the  pleadings  fail  to  show  the  language  of 
section  2,  article  8,  of  the  constitution  of  the  defendant, 
upon  which  the  district  court  based  the  decision  of  the 
case.  It  is  impossible  for  us  to  review  the  rulings  of 
the  district  court  in  construing  these  provisions,  for  it 
is  not  presented  to  us  in  a  shape,  or  to  an  extent,  which 
enables  us  to  determine  just  what  it  means,  and  just 
what  effect  should  be  given  to  it.  There  are  no  other 
questions  presented  for  our  consideration. 

For  the  reason  that  the  finding  of  the  district  cotkrt 
fails  to  present  the  facts  not  found  elsewhere  in  t\ie 
abstract,  we  cannot  review  the  decision  of  the  district 
€ourt.    Its  judgment,  therefore,  must  be  AFFiEAfKD. 


1 
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Dan  Gunn  &  Co.,  Appellants,  v.  C.  A.  Newoomb, 

Appellee. 

Contract :  consteuction  :  performance.    By  the  terms  of  a  written 
contract,  the   defendant   agreed  to  purchase  of  the  plaintiffs  & 
certain  stock  of  merchandise  and  store  fixtures,  and  to  pay  there- 
for an  amount  equal  to  the  inventory  price  of  such  goods  and 
fixtures  at  the  time  of  an  invoice  thereof  to  be  made  oq.  a  day 
named ;   no   provision  being  made  as  to  by  whom  the  invoice 
was  to  be  taken  nor  how  the  prices  were  to  fixed.    Upon  the  date 
named  for  taking  the  invoice  the  plaintiffs  and  the  defendant  met 
at  the  dtore  where  the  stock  in  question  was  kept,  and  without  pre- 
vious agreement  as  to  the  manner  in  which  the  property  should  be 
inventoried,  nor  as  to  the  basis  upon  which  it  should  be  appraised, 
a  member  of  the  plaintiff  firm  proceeded  to  call  off  the  goods  and 
fixtures  in  question,  and  to  affix  prices  thereto,  while  another  mem- 
ber of  the  firm  wrote  the  same  down  for  the  plaintiffs,  and  one  A. 
did  the  same  for  the  defendant.    During  this  time  the  defendant 
went  through  the  stock  and  examined  the  goods  after  they  were 
caUed  off,  but  took  no  part  in  affixing  the  prices  as  called,  and 
made  no  objection  thereto,  except  in  one  or  two  instances  that  the 
values  announced  were  too  high,  when  the  same  were  lowered,  and 
so  recorded.    At  the  close  of  the  inventory  taken  as  aforesaid,  the* 
defendant  took  the  same  home  with  him,  with  the  key  to  the  store- 
room, and  retained  the  same  over  night.    The  next  day  he  returned 
the  key  to  the  plaintiff,  with  the  announcement  that  the  goods  and 
fixtures  as  appraised  amounted  to  so  much  that  he  could  not  make 
the  purchase ;  and  thereupon  the  parties  proceeded  no  further  in 
the  matter.  Held,  that  the  agreement  of  sale  contemplated  that  the 
inventory  should  be  taken  upon  a  basis  of  valuation,  and  by  such 
personB,  as  might  afterwards  be  agreed  upon  by  the  parties ;  and, 
the  plaintiff  having  failed  to  shGw  that  an  inventory  had  been  so 
taken,  the  refusal  of  the  defendant  to  perform  the  contract,  upon 
the  inventory  taken  as  aforesaid,  did  not  entitle  the  plaintiff  to- 
recover  damages  as  for  a  breach  thereof. 

Appeal   from    Montgomery    District    Court: — Hon. 

N.  W.  Macy,  Judge. 

Tuesday,  May  19,  1891. 

This   action   is   brought   to   recover   damages  on 
account  of  an  alleged  breach  of  contract  to  purchase  a 
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stock  of  merchandise  and  other  property.  A  jury  was 
waived,  and  there  was  a  trial  by  the  court,  which 
resulted  in  a  judgment  in  favor  of  the  defendant  for 
costs.    The  plaintiffs  appeal. — Affirmed. 

J.  M.  JenJcins^  for  appellants. 

C.  E.  Richards  and  S.  McPhersoriy  for  appellee. 

RoBi^NSOK,  J. — The  evidence  submitted  on  the  trial 
is  not  pres^ented  to  us,  but  the  district  court  in  giving 
its  decision  ftied  a  statement  in  writing  of  the  facts 
found,  and  the  legal  conclusions  founded  thereon, 
which  we  are  asked  to  review.  The  findings  of  facts 
are  as  follows:  ^^ First.  That  on  the  ninth  day  of 
February,  1889,  the  plaintiffs  and  the  defendant  were 
residing  at  Red  Oak,  Iowa ;  that  at  that  time,  and  for 
several  years  prior  thereto,  the  plaintiffs  were  engaged 
in  mercantile  business,  doing  a  general  retail  business 
in  hats,  caps  and  gents'  furnishing  goods,  etc.  Second. 
That  on  the  ninth  day  of  February,  1889,  the  plaintiffs 
entered  into  and  signed  the  written  agreement  attached 
.to  the  plaintiff's  petition,  which  is  in  words  and  figures, 
following,  to- wit : 

"  'Red  Oak,  Iowa,  February  9,  1889. 

"  'Know  all  men  by  this  article  of  agreement,  that 
Dan  Gunn  &  Co.  do  hereby  sell  and  transfer  to  Chas. 
Newcomb  their  right,  title  and  interest  in  the  stock  of 
hats,  caps  and  gents'  furnishing  goods,  along  with  fixt- 
ures and  room  now  occupied  and  used  by  said  Dan 
Gunn  &  Co.  in  their  retail  business,  for  amount  to 
equal  the  inventory  price  of  goods  and  fixtures  in  said 
business  at  time  said  stock  is  to  be  invoiced,  February 
18,  1889,  to  be  paid  as  follows :  The  said  Chas.  New- 
comb  is  to  transfer  to  the  said  Dan  Gunn  &  Co.  a  one 
and  one-half  story  frame  house,  situated  on  lots  —  and 
7,  block  61,  Red  Oak  Junction,  Iowa,  along  with  the 
above-described  lots ;  the  same  to  be  freed  from  aU 
taxes  or  liens  of  whatsoever  kind,  at  the  consideration 
of  one  thousand  dollars  ($1,000),   the  balance  of  the 
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stock  and  fixtures  to  be  paid  in  cash,  February  18,  1889. 
The  said  Dan  Gunn  &  Co.  transfer  to  Chas.  Newcomb 
stock  and  fixtures,  giving  full  possession,  and  guarantee- 
ing same  against  all  claims  of  whatever  kind.  The  said 
Chas.  Newcomb  furnishes  abstract  of  title  to  real  estate, 
and  pays  all  taxes  and  claims  against  said  property 
of  whatsoever  kind.  The  said  Chas.  Newcomb  assumes 
lease  of  first  floor  and  basement  of  building  now 
occupied  by  Dan  Gunn  &  Co.  at  thirty-five  dollars  per 
month  ;  also,  contracts  to  pay,  in  addition  to  said  lease^ 
at  the  lute  of  twenty-five  dollars  per  year  for  remodel- 
ing front  windows  for  the  term  of  lease  now  on  said 
room,  said  twenty -five  dollars  to  be  paid  in  advance  on 
September  25,  of  each  year. 

"' Dan  Gunn  &  Co. 

"'Chas.  A.  Newcomb.' 
"  Third.  That  on  the  eighteenth  day  of  February, 
1889,  Dan  Gunn  and  T.  M.  Whittier,  members  of  the 
firm  of  Dan  Gunn  &  Co.,  plaintiffs  herein,  and  the 
defendant,  Chas.  Newcomb,  with  one  C.  G.  Atwood, 
met  at  the  plaintiffs'  place  of  business,  and,  without 
any  other  or  different  agreement  from  the  written  one 
hereinbefore  set  out,  Dan  Gunn  proceeded  to  call  off  the 
stock  of  goods  and  fixtures,  and  affix  prices  thereto, 
and  T.  M.  Whittier  for  the  plaintiffs,  and  C.  G.  Atwood 
for  defendant,  wrote  the  same  down  as  so  called 
off  by  Gunn,  and  during  such  time  the  defendant  went 
through  the  stock  after  Gunn,  and  examined  the 
same,  but  took  no  part  in  fixing  the  prices  called  off  by 
Gunn,  and  made  no  objection  thereto  except  in  two  or 
three  instances  near  the  close  of  the  work,  when  the 
defendant  called  Gunn's  attention  to  certain  values 
called  off  as  being  too  high,  and  the  same  were  lowered 
by  Gunn,  and  so  given  off  and  written  down.  Fourth. 
That  at  the  close  of  the  calling  off  of  the  goods  and 
fixtures,  and  affixing  prices  thereto,  without  progress- 
ing further,  the  defendant  took  with  him  to  his  home 
for  the  night  one  of  the  lists  prepared  by  Whittier  and 
Atwood,  and  also  a  key  to  the  storeroom,,  given  him  by 
Gunn.    Flfthi    That   the    prices   of    the    goods    and 
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fixtures  so  called  oflE  and  written  down  amount  in  the 
aggregate  to  the  sum  of  twenty-one  hundred  and 
seventy-five  dollars  and  five  cents.  Sixth.  That  the 
market  value  of  the  goods  and  fixtures  at  that  time  at 
Red  Oak,  lowa^  if  removed  from  the  building,  and  sold 
independently  of  the  business  therein  conducted,  and 
of  the  rights  and  privileges  under  the  lease  therefor, 
was  the  sum  of  twelve  hundred  and  eight  dollars,  and 
thirty-three  and  one-third  cents  ;  that  the  evidence  does 
not  disclose  the  market  value  if  sold  at  the  place  of 
business,  and  in  connection  with  the  business  herein- 
before conducted,  and  the  rights  and  privileges  under 
the  lease  therefor.  Seventh,  That  prior  to  the  listing 
and  affixing  prices  of  the  goods  and  fixtures  on  the 
eighteenth  day  of  February,  1889,  there  was  no  contract 
nor  agreement  between  the  plaintiffs  and  defendant  by 
'  whom  and  in  what  way  the  goods  and  fixtures  were  to 
be  inventoried ;  nor  by  whom,  nor  upon  what  basis  of 
valuation,  the  same  should  be  appraised  or  valued. 
Eighth.  That  the  defendant,  on  the  eighteenth  day  of 
February,  1889,  was  not  informed  and  did  not  know 
upon  what  basis  of  valuation  the  plaintiffs  desired  to 
appraise  the  goods  and  fixtures,  nor  was  defendant 
informed,  nor  did  he  know  upon  what  basis  of  valua- 
tion said  goods  and  fixtures  were  being  valued  at  that 
time.  Ninth.  That  on  the  morning  of  the  nineteenth 
day  of  February,  1889,  the  defendant  returned  the'  key 
to  tlie  store  building  to  Dan  Gunn,  and  refused  to  pro- 
ceed further  with  the  business,  and  told  him  that  the 
goods  and  fixtures  as  appraised  the  day  before  amounted 
to  so  much  that  he  could  not  make  the  purchase ;  and 
lat-er,  on  the  forenoon  of  that  day,  offered  the  plaintiffs 
fiLfty  cents  on  the  dollar  of  the  valuation  made,  and 
thereupon  the  parties  proceeded  no  further  in  the 
matter." 

The  conclusions  of  law  are  stat-ed  as  follows: 
^^  First.  That  by  the  agreement  of  sale  entered  into 
by  the  plaintiffs  and  defendant  it  was  intended  by  the 
parties  that  an  inventory  of  the  goods  and  fixtures  was 
to  be  taken  upon  the  eighteenth  day  of  February,  1889, 
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by  some  one  or  more  persons  to  be  agreed  upon  by 
them,  and  that  an  appraisement  should  be  then  made 
upon  some  basis  of  valuation  to  be  thereafter  agreed 
upon.  Second.  That  the  burden  is  upon  the  plaintiffs 
to  show  that  an  inventory  was  taken  as  contemplated 
by  the  written  agreement,  and  that  the  goods  and 
fixtures  were  appraised  or  valued  by  some  one  agreed 
upon  by  the  parties,  or  by  the  parties  themselves,  upon 
a  basis  of  valuation  fairly  and  fully  understood  by  the 
parties,  and  agreed  to  by  them." 

The  findings  of  fact  are  not  questioned,  but  it  is 
insisted  that  the  conclusions  of  law  are  not  supported 
by  them.  The  appellant  insists  that  the  price  of  the 
property  was  to  be  fixed  at  the  time  named  for  taking 
the  inventory;  that  the  acts  of  the  parties  show  that 
they  so  understood  the  agreement,  and  that  the  inven- 
tory taken  should  be  given  the  effect  of  an  agreed  price- 
list  of  the  goods  therein  described.  It  may  be  conceded 
that  the  agreement  contemplated  that  the  goods  should 
be  invoiced  and  the  prices  settled  on  the  eighteenth 
day  of  February,  1889.  That  date  is  fixed  for  the  pay- 
ment of  the  cash  part  of  the  purchase  price;  but  the 
method  of  fixing  the  price  was  not  specified.  The 
manner  of  taking  the  invoice  was  not  provided  for,  and 
neither  party  had  a  right  to  make  an  invoice  which 
should  be  binding  without  the  consent  of  the  other. 
The  conclusion  is  inevitable  that  the  written  agreement 
'  was  not  regarded  by  the  parties  as  providing  a  means 
for  ascertaining  the  inventory  price,  but  that  a  supple- 
mental agreement  for  that  purpose  was  contemplated. 
The  fact  that  the  defendant  was  present  when  the 
invoice  was  taken,  and  went  through  the  stock  after 
Gunn,  and  examined  it,  and  in  two  or  three  instances 
near  the  close  of  the  work  objected  to  the  values  given 
afl  too  high,  and  that  his  representativ^e  wrote  down  a 
list  of  the  goods  and  fixtures,  with  prices  as  they  were 
called  by  Gunn,  without  more,  does  not  show  that  he 
agreed  to  such  prices.  The  special  findings  do  not 
show  that  his  employe,  Atwood,  was  authorized  to  do 
more  than  to  copy  the  statement  of  goods  and  prices 
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as  given.  They  do  show  that  prior  to  the  listing  of  the 
goods  there  was  no  agreement  between  the  parties  as  to 
the  manner  in  which  the  property  shonld  be  inventoried, 
nor  as  to  the  basis  upon  which  it  should  be  appraised. 
And  when  the  inventory  was  taken  the  defendant  did 
not  know  the  basis  upon  which  the  prices  were  named. 
It  must  be  presumed,  in  the  absence  of  a  showing  to  the 
contrary,  that  when  the  agreement  was  made  it  contem- 
plated the  jBxing  of  reasonable  prices.  The  facts  found 
by  the  court  tend  as  strongly  to  show  that  the  defend- 
ant was  examining  the  goods  while  the  invoice  was 
being  taken  with  the  view  of  ascertaining  their  value, 
and  that  he  took  with  him  for  the  night  one  of  the  lists 
prepared  during  the  day  to  further  consider  the  prices 
stated,  before  agreeing  to  them,  as  they  do  to  show 
assent  to  or  ratification  of  the  prices  as  given.  Certainly 
the  defendant  should  not  be  held  to  pay  for  goods  and 
fixtures  nearly  twice  their  market  value  upon  the 
authority  of  equivocal  acts  alone. 

It  is  said  that  the  refusal  of  the  defendant  on  the 
morning  of  the  nineteenth  day  of  February  to  proceed 
further  with  the  business  on  the  ground  that  the  prop- 
erty appraised  amounted  to  so  much  he  could  not  make 
the  purchase  is  evidence  that  the  prices  had  been  agreed 
upon  as  given  in  the  lists.  But  we  do  not  think  that  is 
a  necessary  conclusictfi.  The  offer  made  the  same  fore- 
noon, of  one-half  the  valuation  named  in  the  list,  is  as 
strong  an  indication  that  he  did  not  consider  himself 
bound  to  pay  the  list  prices. 

The  first  conclusion  of  law  is  criticised.  We  think 
that  by  fair  interpretation  it  is  in  substantial  harmony 
with  what  we  have  said.  The  judgment  rendered  neces- 
sarily includes  a  finding  that  the  plaintiff  had  failed  to 
show  that  the  price  of  the  property  in  question  had 
been  ascertained  by  agreement  of  parties. 

We  are  of  the  oi>inion  that  the  conclusions  of  law 
are  sustained  by  the  facts  found.    Affirmed. 
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i.  N.  Craig,  Appellant,  v.  Wm.  Plunkett,  Appellee. 

Intoxicating  Liquors:  nuisanoe:  sales  for  lawful  purfosk 
WITHOUT  PERIUT.  In  an  action  for  the  abatement  of  a  liquor  nui- 
sance it  appeared  that  the  defendant  was  a  physician  and  drug- 
gist, and  that  he  had  sold  intoxicating  liquors  for  medicinal  purposes, 
without  having  a  permit  to  sell  as  required  by  law,  and  that  his 
place  of  business  was  reputed  as  being  a  place  where  intoxicating 
liquors  were  sold.  'Held,  that  the  evidence  was  sufficient  to  sustain 
the  charge  against  the  defendant,  and  that  the  plaintiff  was  entitled 
to  have  an  injunction  issue,  and  to  recover  his  attorney's  fee. 

Appeal  from  Des  Moines  District  Court — Hon. 

CiiAiiLES  H.  PuELPs,  Judge. 

Wednesday,  May  20,  1891. 

The  petition  alleges  that  the  defendant  was  the 
owner  of  a  certain  lot  and  building,  and  that  he  kept 
and  maintained  upon  said  premises  ' '  a  place  for  the  sale 
of  intoxicating  liquors  as  a  beverage,  and  the  defendant 
has  sold,  and  continues  to  sell,  intoxicating  liquors  at 
said  place  as  a  beverage,"  asking  the  abatement  of  the 
nuisance,  and  that  an  injunction  issue.  The  defendant 
answered,  denying  generally,  and  the  case  was  tried  to 
the  court,  and  a  decree  entered,  dismissing  the  petition^ 
and  rendering  judgment  against  the  plaintiff  for  costs, 
from  which  he  appeals. — Reversed. 

Newman  &  Bldke^  for  appellant. 

TF.  B.  Ciilbertson^  for  appellee. 

Given,  J. — The  only  question  involved  is  whether, 
under  the  evidence,  the  court  should  not  have  found  for 
the  plaintiff.  The  defendant  was  a  practicing  physi- 
cian, and  kept  a  drugstore ;  but  it  is  not  claimed  that 
he  had  authority  to  sell  intoxicating  liquors  for  any 
purpose.  Three  witnesses  testify  to  each  of  them  having, 
purchased  a  small  quantity  of  alcohol  from  defendant.. 
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The  defendant,  in  his  testimony,  denies  having  sold 
alcohol  to  one  of  the  witnesses  ;  admits  the  sale  to 
another  bnt  says  it  was  for  the  purpose  of  mixing  a 
liniment,  and  does  not  distinctly  deny  the  other  sale. 
There  was  also  testimony  tending  to  show  that  the 
defendant's  place  was  reputed  as  being  a  place  where 
intoxicating  liquors  were  sold. 

The  defendant  seems  to  rely  upon  the  mitigating 
circumstances  under  which  and  the  purposes  for  which 
the  sales  were  made,  and  that  the  alcohol  was  not  sold 
"  as  a  beverage"  as  charged.  The  defendant  not  having 
authority  to  sell  to  any  person  for  any  purpose,  the 
circumstances  and  purposes  cannot  be  a  justification. 
The  charge  that  the  liquors  were  sold  as  a  beverage  is 
mere  surplusage,  the  defendant  being  alike  liable 
whether  the  sales  were  for  that  purpose  or  any  ot»her. 
We  think  it  very  clear  that  the  allegations  of  the 
petition  were  fully  sustained,  and  that  a  decree  should 
have  been  entered  as  prayed.  The  decree  of  the  district 
court  is,  therefore,  reversed,  and  a  decree  will  be  entered 
for  the  plaintiff  as  prayed,  including  an  attorney's  fee 
for  the  plaintiff '  s  attorney  of  fifty  dollars  for  services  in 
the  district  court.     Reversed. 


O.  O.  McHenry,  Administrator,  Appellee,  v.  fiuFF  & 

Chaffee,  Appellants. 

Promissory  Note :  payment  :  estoppel.  In  an  action  upon  a  prom- 
issory note  it  appeared  that  under  a  stipulation  between  the  defend- 
ants and  the  plaintiff's  intestate  the  note  in  suit  together  with  a 
note  held  by  the  defendants,  and  secured  by  mortgage  upon  certain 
cattle,  were  placed  in  a  bank  to  await  the  sale  of  said  mortgaged 
cattle,  and  that  the  proceeds  therefrom  were  thereupon  to  be  applied 
upon  the  note  in  suit.  Notwithstanding  such  agreement  the  defend- 
ants api)eared  at  the  bank  immediately  after  the  receipt  of  the  pro- 
ceeds from  the  sale  of  said  cattle,  and  demanded  that  the  same  be 
placed  to  their  private  account,  and  no  part  thereof  was  applied 
upon  the  note  in  suit  as  agreed.  Held,  that  the  plaintiff  was  not 
estopped  because  of  said  stipulation  from  maintaining  an  action 
upon  said  note. 
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Appeal  from  Harrison  District  Court.— Roi^.  C.  H. 

Lewis,  Judge. 

Wednesday,  Mat  20,  1891. 

lAoTiON  upon  a  promissory  note,  for  thirteen  hun- 
dred dollars  and  interest.  There  was  a  defense  of  pay- 
ment, and  also  another  defense,  which  was  designated 
as  an  estoppel."  There  was  a  trial  by  jury,  and  a 
verdict  and  judgment  for  the  plaintiff.  The  defendants 
appeal. — Affirmed. 

S.  JET.  Cochran^  for  appellants. 

•Zr.  H.  Bolter  &  SonSj  for  appellee. 

RoTiiROCK,  J.— The  facts  as  shown  by  the  undis- 
puted evidence  are,  in  substance,  as  follows :  The  note 
in  suit  was  given  by  the  defendants  to  Robert  Hall  on 
June  22,  1883.  Hall  has  since  died,  and  the  plaintiff  is 
his  administrator.  Hall  was  anxious  to  collect  his  note 
of  the  defendants.  The  defendants  held  a  note  of  some 
sixteen  hundred  dollars  on  one  Long,  secured  by  a 
chattel  mortgage  on  some  cattle  which  were  then  being 
fattened  for  market.  An  arrangement  was  made  by 
which  both  notes  and  the  chattel  mortgage  were  deposited 
with  the  Boyer  Valley  Bank,  and  when  the  cattle  should 
be  marketed  the  proceeds  were  to  be  applied  in  pay- 
ment of  the  defendant's  note  to  Hall.  The  cattle  were 
marketed,  and  the  money  for  which  they  were  sold  was 
received  by .  the  bank.  When  the  money  was  received 
the  defendants  appeared  promptly  at  the  bank,  and 
demanded  that  the  money  should  be  placed  to  their 
credit  on  private  accounts  The  bookkeeper  of  the  bank 
testified  to  the  transaction  as  follows :  "  Huff  &  Chaffee 
got  the  money  on  this  Long  note,  which  was  secured  by 
chattel  mortgage  on  the  cattle  which  were  sold  in  Chi- 
cago." These  are  the  plain,  unvarnished  facts,  as  shown 
by  the  evidence. 
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Counsel  for  the  appellants  claim  that  the  court  did 
not  fairly  state  the  issues  to  the  jury,  and  that  other 
serious  errors  are  to  be  found  in  the  instructions  to  the 
jury.  We  must  decline  to  consider  these  alleged  errors 
further  than  to  say  that  about  the  only  error  we  dis- 
cover is  that  the  court  entertained  the  defense  at  all. 
There  should  have  been  an  instruction  to  the  jury  to 
return  a  verdict  for  the  plaintiff.  If  there  is  any 
estoppel  in  the  case,  it  is  against  the  defendants.  How 
they  could  be  permitted  to  appear  at  the  bank,  and 
take  the  money,  and  now  claim  that  plaintiff  is  estopped 
from  maintaining  an  action  against  them,  surpasses  the 
wildest  range  of  imagination,  to  say  nothing  of  the  law 
governing  the  rights  of  parties  to  a  transaction  like  this. 
Atfirmed. 


George  Hazel,  Appellee,  v.  Chicago,  Milwaukee  & 

St.  Paul  Railway  Company, 
Appellant. 

Common  Carrier:  freight:  contracts  limitino  uabiuty:  con- 
FUCT  OF  LAWS.  .  In  an  action  against  a  railroad  company  to 
recover  the  value  of  certain  goods  shipped  over  the  company ^s 
road. from  a  point  in  another  state  to  a  point  in  this  state,  but 
which  were  lost  after  coming  into  the  possession  of  the  company 
in  this  state  it  is  competent  for  the  company  to  show  that  the 
goo4s  were  received  from  the  plaintiff  in  the  foreign  state  under  a 
special  contract  limiting  the  liability  of  the  company  in  case  of  loss 
or  damage,  and  such  contract  being  legal  according  to  the  laws  of 
the  state  where  it  was  made  will  be  enforced  by  the  courts  of  this 
state,  notwithstanding  the  provisions  of  section  1808  of  the  Code 
of  1873. 

Appeal  from    Woodhicry  District   Court. — ^Hon. 
George  W.  Wakefield,  Judge. 

Wednesday,  May  20,  1891. 

This  is  an  action  at  law  to  recover  the  value  of 
certain  household  goods,  which  it  is  claimed  the  plain- 
tiffs shipped  over  the  defendant's  railroad  from  White 
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Lake  in  Dakota,  to  Sioux  City,  in  this  state.  It  is 
averred  in  the  petition  that  the  defendant  failed  to 
deliver  said  goods  to  the  plaintiffs  at  Sioux  City,  and 
that  they  were  lost.  The  defendant  denied  the  allega- 
tions of  the  petition,  and  claimed  that  the  property 
was  delivered  to  the  plaintiffs  at  Sioux  City,  and  that 
the  plaintiffs  entered  into  a  written  contiuct  with  the 
defendant,  through  its  agent  at  White  Lake,  by  which, 
in  consideration  of  reduced  freight  charges,  the  plaintiffs 
agreed  that  in  case  of  loss  or  damage  while  the  goods 
were  in  possession  of  the  defendant  the  amount  to  be 
paid  by  the  defendant  should  not  exceed  five  dollars 
per  hundred  pounds.  There  was  a  trial  by  jury,  which 
resulted  in  a  verdict  and  judgment  for  the  plaintiffs  in 
the  sum  of  three  hundred  and  four  dollars.  The  defend- 
ant appeals. — Reversed. 

0.  J,  Taylor^  for  appellant:  The  supreme  court 
of  Dakota,  in  Hartwell  v.  Express  Co.^  5  Dak.  663 ;  41 
N.  W.  Rep.  732,  has  construed  sections  1261  and  1263 
of  the  Dakota  statutes,  and  held  that  contracts  of 
common  carriers  made  with  the  8hipi)er,  limiting  its 
liability,  are  valid,  if  signed  by  the  consignor.  The 
enforcement,  by  the  courts  of  one  state,  of  the  laws  of 
another,  is  purely  a  matter  of  comity ;  but  the.  comity 
by  which  the  courts  of  one  state  respect  th6  rights 
acquired  under  the  laws  of  another  is  so  universal  and 
well  established,  that  it  has  the  absolute  force  of  law. 
This  contract  where  made  was  a  legal  one.  The  courts 
there  would  enforce  it.  A  court  sitting  in  a  state  where 
a  contract  is  to  be  performed  will  enforce  it,  if  it  is 
valid  by  the  law  of  the  state  where  it  is  made.  Its 
validity  t  is  determined  by  the  lex  loci  contractus. 
J3 hzieiifeldt  v.  Junkerman^  20  Fed.  Rep.  357 ;  Turner 
n.  Lewis^  2  Mich.  350 ;  Talbott  v.  Trans.  Co.^  41 
Iowa,  247 ;  McDaniel  v.  Jiailroad,  24  Iowa,  412.  The 
lattrer  case  was  operative  to  invalidate  a  contract  which 
would  be  valid  by  the  law  of  the  place  where  the  con- 
tract was  to  be  completed ;  and  it  would  seem  equally 
clear  that  it  would  be  operative  to  give  validity  to  a 
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contract,  valid  in  the  place  where  it  was  made,  but 
invalid  by  the  law  of  the  place  where  the  performance 
is  to  be  completed.  Liverpool  &  G.  W.  S.  Co.  v.  Ins. 
Co.,  129  U.  S.  397. 

Hoberts  <&  Roherts,  for  appellee :  There  is  no  ques- 
tion that  such  a  contract  is  of  no  validity  under  our 
Iowa  law.  Granting  that  the  Dakota  statute  is  in 
direct  contravention  to  the  laws  of  our  own  state,  and 
that  such  a  contract  would  be  enforced  in  Dakota,  would 
the  alleged  contract,  if  made  in  Dakota,  have  an  extra 
territorial  force  \  The  case  of  McDaniel  v.  Railroad, 
24  Iowa,  412,  cited  by  appellant,  is  conclusive  on  this 
point.  "The  rights  of  the  parties,  then,  are  to  be 
determined  under  the  common  law  the  same  as  if  no 
such  contract  has  been  made."  Would  this  alleged 
<;ontract  have  been  of  validity  in  Dakota,  to  exempt 
the  carriers  from  liability?  We  think  not.  Dakota 
Civil  Code,  sees.  1262,  1275,  1103,  1107,  1276,  958.  In 
Hartwell  v.  Express  Co.,  decided  in  the  supreme  court 
of  Dakota,  6  Dak.  563 ;  41  N,  W.  Rep.  732,  the  court 
holds  that  the  common  carrier  cannot  limit  its  liability 
by  any  contract  whatever  in  cases  of  gross  negligence, 
fraud  or  wilful  wrong  of  itself  or  servants.  The  con- 
tract being  void  by  the  laws  of  Dakota,  as  well  as  by 
the  laws  of  Iowa,  the  court  did  not  err  in  excluding  it 
from  the  evidence.  In  Shuenfeldt  v.  JunJcerman,  20 
Fed.  Rep.  357,  the  United  States  circuit  court  for  the 
district  of  Iowa  held  that  the  place  of  the  contract  was 
the  place  where  it  was  consummated,  and  not  that  where 
it  was  negotiated.  This  contract  was  negotiated  in 
Dakota  and  consummat^jd  in  Sioux  City,  Iowa.  The 
law  of  Iowa  must,  therefore,  govern  as  to  its  validity. 
Story's  Conflict  of  Laws,  280.  The  place  of  payment 
or  performance  is  the  place  of  the  contract.  2  Parsons 
on  Contracts,  583.  The  case  of  Liverpool  &  O.  W.  S. 
Co.  V.  Ins.  Co.,  129  U.  S.  397,  cited  by  appellant,  seems 
to  be  confirmatory  of  the  views  heretofore  advanced  by 
appellee ;  for  by  the  tenor  of  the  alleged  contract  in  this 
•case  it  may  be  presumed  from  the  fact  that  the  delivery 
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of  the  goods,  the  payment  of  freightage,  the  compensa- 
tion for  loss  and  appraisement  were  to  be  made  at  Sioux 
City,  Iowa,  that  the  parties  intended  at  the  time  of 
making  the  alleged  contract  that  the  law  of  Iowa  should 
govern. 

RoTiiROOK,  J. — The  goods  were  shipped  in  the 
name  of  Mrs.  G.  Hazel  or  Mrs.  George  Hazel.  There  is 
a  conflict  in  the  evidence  as  to  whether  the  box  in 
question  was  delivered  to  the  plaintiflfs  at  Sioux  City, 
and  whether  the  plaintiff,  George  Hazel,  who  personally 
attended  to  the  shipment,  signed  the  name,  *'Mrs.  G. 
Hazel,"  to  the  alleged  contract  limiting  the  liability  of 
the  defendant  as  carrier  of  the  goods.  These  disputed 
facts  demand  no  further  consideration  than  to  say  that 
they  were  for  the  jury  to  determine,  and  we  find  no 
reason  for  disturbing  the  verdict,  so  far  as  these 
questions  are  involved. 

The  only  real  question  in  the  case  arises  upon  the 
construction  of  the  legal  effect  of  the  alleged  contract 
limiting  the  liability  of  the  defendant  as  a  common  car- 
rier. It  is  not  disputed  that  the  box  of  goods  in  question 
was  transported  from  White  Lake  to  SiOux  City,  and 
that,  if  it  was  lost,  the  loss  occurred  after  the  property 
was  brought  into  this  state ;  and  no  question  is  made 
as  to  whether  the  defendant  is  liable  as  a  common 
carrier  or  as  the  keeper  of  a  warehouse.  The  learned 
district  judge  was  of  the  opinion  that,  while  the  contract 
limiting  the  liability  might  be  valid  in  Dakota,  yet,  as 
the  contract  of  shipment  was  to  be  partly  performed  in 
this  state,  the  contract  limiting  the  liability  is  contrary 
to  section  1308  of  the  Code,  which  in  eflfect  declares 
such  contracts  to  be  void,  and  that  the  courts  of  this 
state  will  not  give  extra  territorial  effect  to  such  an  act 
of  a  sister  state.  The  offer  to  introduce  said  contract 
in  evidence  was  overruled,  and  it  was  ignored  in  the 
instructions  to  the  jury. 

It  was  held  in  McDaniel  v.  Railroad^  24  Iowa,  412, 
that  where  a  railway  company  undertook  to  transport  a 
certain  lot  of  cattle  from  Clinton,  in  this  state,  and 
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deliver  them  in  Chicago,  the  contract  being  entire  and 
partly  to  be  performed  in  this  state,  must  be  governed 
by  our  law  as  to  its  validity  and  interpretation,  and  that 
a  restriction  as  to  liability  by  the  company,  although 
valid  under  the  laws  of  Illinois,  was  invalid  in  this  state, 
and  the  carrier  was  liable  the  same  as  if  no  such  stipula- 
tion had  been  inserted  therein.  In  Talbott  v.  Mer- 
chants* Dispatch  &  Trans.  Co.^  41  Iowa,  247,  a  contract 
for  the  transportation  of  certain  goods  from  Hartford, 
Connecticut,  to  Des  Moines,  in  this  state,  contained 
exemptions  from  liability  for  loss  by  fire.  The  goods 
were  destroyed  by  fire  while  in  transit  at  Chicago,  Illi- 
nois. It  was  held  that,  as  the  exceptions  were  valid  in 
the  state  where  the  contract  was  made,  and  valid  in 
the  state  of  Illinois,  where  the  loss  occurred,  the  con- 
tract was  valid,  and  there  could  be  no  recovery  for  the 
loss.  The  question  as  to  the  validity  of  the  contract  if 
the  loss  had  occun'ed  in  this  state  was  not  determined. 
Applying  the  rule  of  the  case  last  cited,  if  the  goods  in 
controversy  had  been  lost  while  in  the  possession  of  the 
defendant  in  Dakota  the  liability  would  be  limited  as 
provided  in  the  contiuct. 

It  is  claimed  by  counsel  for  appellees  that  the  con- 
tract is  void  even  under  the  laws  then  in  force  in  the 
territory  of  Dakota.  Dakota  was  a  territory  at  the 
time  the  shipment  of  the  goods  was  made.  The  answer 
of  the  defendant  sets  forth  the  following  as  the  law  of 
the  territory  at  that  time  in  force : 

"Sec.  1261.  The  obligations  of  a  common  carrier 
cannot  be  limited  by  general  notice,  but  may  be  limited 
by  special  contract." 

"  Sec.  1263.  A  passenger,  consignor  or  consignee, 
by  accepting  a  ticket,  bill  of  lading  or  written  contract 
for  carriage,  with  a  knowledge  of  its  terms,  assents  to 
the  rate  of  hire,  the  time,  place  and  manner  of  delivery 
therein  stated.  But  his  assent  to  any  other  modifica- 
tions of  the  earner's  rights  or  obligations  contained  in 
such  instruments  can  only  be  manifested  by  his  signa- 
ture to  the  same." 

Vol.  82—31 
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It  is  claimed  in  behalf  of  the  plaintiffs  that  the 
contract  restricting  the  liability  of  the  defendant  is  not 
authorized  by  the  above  provisions  of  the  law  of  Dakota. 
This  position  is  not  well  taken.     The  statute  expressly 
authorizes  the  making  of  a  special  contract,  limiting 
the  obligations  of  a  common  carrier.     The  contract  in 
question  limits  the  liability  to  five  dollars  per  hundred 
pounds,  and  the  liability  is  to  attach  only  for  loss  which 
occurs  by  the  gros^  negligence  of  the  defendant.    It  is 
claimed  that  under  the  rule  announced  in  Hartwell  v. 
Express  Co.,  5  Dak.   563  ;    41  N.  W.   Rep.   732,   the 
statute  in  question  is  held  not  to  be  different  from  the 
common  law ;  but  this  is  a  mistake.     All  that  is  deter- 
mined in  that  case  is  that  under  the  sections  of  the 
•  statute  above  cited  a  condition  in  a  bill  of  lading  that 
the  carrier  would  not  be  liable  for  any  loss  or  damage 
unless  claim  was  made  therefor  within  a  certain  time 
was  not  binding  upon  the  shipper,  because  the  contract 
restricting  the  time  of  bringing  suit  was  not  signed  by 
him.     In  the  case  at  bar  the  contract  purported  to  be 
sio'ned  by  the  shipper,  and  there  was  a  strong  conflict  in 
the  evidence  as  to  whether  the  signature  was  genuine. 
There  is,  therefore,  no  other  ground  upon  which  the 
exclusion  of  the  contract  from  the  consideration  of  the 
jury  can  be  sustained,  except  that  upon  which  it  was 
placed  by  the  district  court.     In  our  opinion  it  cannot 
be  upheld  on  that  ground. 

It  is  a  fundamental  rule,  and  one  of  almost  univer- 
sal application,  that,  in  case  of  a  conflict  of  laws  con- 
cerning a  private  contract,  the  law  of  the  place  where 
the  contract  is  made,  and  not  where  the  action 
is  brought,  is  to  be  considered  in  expounding  and 
enforcing  the  conti-act,  unless  it  is  shown  by  the  con- 
tract, or  fairly  inferable  therefrom,  that  the  parties 
intended  that  the  law  of  another  state  or  county  should 
control  their  rights.  VIn  this  case  the  parties  contracted 
under  the  laws  of  Dakota,  and  the  fact  that  such  a  con- 
tract is  void  in  this  state  shows  that  it  was  intended 
that  our  laws  should  not  have  any  application  to  their 
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contract.    The  question  as  to  the  validity  of  such  con- 
tracts, where  part  performance  is  contemplated  in  a 
state  or  county  where  the  law,  statute  or  the  decisions 
of  the  court  are  in  conflict  with  the  law  of  the  place 
where  the  contract  was  made,  has  recently  been  exhaust- 
ively examined  and  discussed  by  the  supren:  8  court  of 
the  United  States  in  the   case  of  Liverpool  &  O.  W. 
Steam  Co.  v.  Ins.  Co.,  129  U.  S.  897;  9  Sup.  Ct.  Rep. 
469.     After  a  thorough  consideration  of  adjudged  cases 
the  coupt  announces  its  conclusion    in  the  following 
language  :     ' '  This  review  of  the  principal  cases  demon- 
strates that,  according  to  the  great  preponderance,  if 
not  the  uniform  concurrence,  of  authority,  the  general 
rule  that  the  nature,  the  obligation  and  the  interpreta- 
tion of  a  contract  are  to  be  governed  by  the  law  of  th^ 
place  where  it  was  made,  unless  the  parties  at  the  time  o 
making  it  have  some  other  law  in  view,  requires  a  con 
tract  of  aflEreightment  made  in  one  country  between 
citizens  or  residents  ^hereof,  and  the  performance  of 
which  begins  there,  to  be  governed  by  the  law  of  that 
country,  unless  the  parties  when  entering  into  the  con- 
tract clearly  manifest  a  mutual  intention  that  it  shall 
be  governed  by  the  law  of  some  other  country.'^     We 
need  not  cite  other  cases  in  support  of  the  rule  above 
announced.     Many  of  them  will  be  found  in  2  American 
■&  English  Encyclopedia  of  Law,  page  834.     A  number 
of  these  cases  are  plainly  in  point  on  the  question  under 
-consideration.     Hutchinson  on  Carriers,  p.  108.  Further 
elaboration  or  discussion  appears  to  us  to.  be  unneces- 
sary. 

Our  conclusion  is  that  the  court  should  have  sub- 
mitted the  contract  in  question  to  the  jury,  with 
instructions  that,  if  they  found  that  the  name,  "Mrs.  Gt. 
Hazel,"  was  properly  signed  by  George  Hazel,  the 
plaintifEs  were  bound  thereby.    Revebsed 
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Robert  Elliot,   Appellee,    v.    H.    P.   Lane    et  ux.y 
Appellees ;  Nancy  J.  Jenks,  Intervenor, 

Appellant. 

Title  to  Beal  Estate:  ttnrecorded  deed:  possession:  notice. 
The  possession  of  a  farm  by  a  woman  under  an  unrecorded  deed 
from  her  son-in-law,  who  continued  after  the  execution  of  such 
deed,  as  before,  to  reside  on  said  farm,  and  to  give  somewhat  of  his 
time  and  attention  to  the  business  thereof,  and  with  whom  said 
grantee  resided  as  a  member  of  his  family,  will  not  be  sufficient  to 
impart  notice  of  title  under  said  deed,  even  though  such  grantee 
managed  the  business  of  the  family,  and  sold  the  produce  and 
stock  raised  on  the  farm,  but  failed  to  exercise  exclusive  control 
thereof. 

Appeal  from  Allamakee  District  Court. — Hon.  L.  O. 

Hatch,  Judge. 

Wednesday,  May  20,  1891. 

Action  in  chancery  to  foreclose  a  mortgage  upon 
more  than  one  thousand  acres  of  land,  brought  against 
the  mortgagors.  Lane  and  wife.  Nancy  J.  Jenks  inter- 
venes claiming  to  hold  the  title  to  the  land  under  a  con- 
veyance to  her  by  the  mortgagors,  before  the  mortgage 
was  executed,  under  which  she  has  continuously  held  pos- 
session of  the  land.  Upon  a  trial  on  the  merits,  the 
mortgage  was  foreclosed,  and  the  petition  of  the  inter- 
venor was  dismissed,  and  she  appeals.— 4^^^^^. 

Stilwell  &  Stewart^  for  appellant. 

D.  W.  Reed  and  J.  H.  Trewin^  for  appellee. 

Beck,  C.  J.— I.  No  question  arises  on  this  appeal 
upon  the  decree  of  foreclosure  and  the  judgment  against 
the  mortgagors,  Lane  and  wife,  further  than  they  would 
be  affected,  by  the    intervener's    claim,   should  it  be 
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sustained.  The  mortgagors  do  not  appeal,  and,  there- 
fore, the  correctness  of  the  decree  of  foreclosure  and  of 
the  judgment,  as  against  them,  is  not  brought  in 
question. 

The  only  questions  before  us  for  consideration  relate 
to  and  involve  the  intervenor's  claim  to  a  large  part  of 
the  land,  which  is  pleaded  in  her  petition.  It  is  based 
upon  these  alleged  facts,  set  out  in  the  petition  of 
intervention :  Prior  to  and  at  the  time  of  the  execution 
of  the  mortgage  in  suit  the  intervenor  alleges  that  she 
was  the  owner  of  all  the  land  involved  in  this  suit, 
except  one  hundred  and  sixty  acres,  and  in  possession 
thereof  and  such  ownership  and  possession  has  contin- 
ued to  the  present  time.  She  alleges  that  she  acquired 
title  by  a  deed  of  conveyance  executed  by  the  mortgagor 
and  wife  in  1873,  which,  however,  has  never  been 
recorded,  but  that  her  possession  of  the  land  has  been 
of  such  a  character  as  t  o  impart  notice  to  the  world  of 
her  title  and  interest  therein.  The  plaintiflE  maintained 
that  the  unrecorded  deed  under  which  the  intervenor 
claims  is  shown  by  the  evidence  to  be  a  forged  instru- 
ment, and  to  have  been  given  without  consideration 
and  never  delivered  to  her.  We  waive  the  consideration 
of  these  positions  of  counsel,  as  it  becomes  unnecessary, 
in  view  of  the  fact  that  we  reach  the  conclusion  that 
the  decree  of  the  district  court  ought  to  be  affirmed  upon 
other  grounds. 

II.  In  our  opinion,  the  evidence  fails  to  establish 
such  a  possession  of  the  land  in  the  intervenor  as  in  the 
law  will  impart  notice  of  the  title  acquired  by  the 
unrecorded  deed.  The  character  of  the  claim  of 
possession  is  shown  by  the  following  facts,  which  we 
find  upon  the  evidence  presented  in  the  abstract :  The 
intervenor  is  the  mother  of  the  wife  of  Lane,  who  is 
joined  with  him  as  a  defendant  in  this  action.  The  land 
was  conveyed  in  1871  to  Lane  by  the  person  then 
holding  the  title  thereto.  In  1872  the  unrecorded  deed 
thereto  was  executed  by  Lane  and  wife  to  the  intervenor 
who  at  the  time  was  living  on  the  land,  which  was  used 
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as  a  farrn^  with  Lane  and  his  family.  She  had  no 
separate  possession  of  the  house,  but  lived  in  it  as  one 
of  the  family,  composed  of  Lane  and  his  wife  and 
family  and  herself.  They  all  constituted  one  family. 
It  appears  that  Lane  gave  attention  to  the  business  of 
the  farm,  and  so  did  the  intervenor,  and  she  possibly 
more  frequently  transacted  such  business  than  Lane,  as 
he  was  often  absent  transacting  business  elsewhere.  It 
is  claimed,  and  probably  the  evidence  so  shows,  that 
she  managed  the  business  of  the  family,  and  sold  the 
produce  and  stock  raised  on  the  farm,  which  was 
sometimes  done  by  Lane  as  her  agent.  But  it  is  not 
shown  that  she  exercised  the  exclusive  control  of  the 
land,  and  that  her  jjossession  was  of  such  a  character  as 
to  be  inconsistent  with  the  ownership  of  the  land  by 
Lane.  He  lived  upon  the  land,  and  was  the  head  of  the 
family,  occupying  it  as  a  home,  and  exercised  authority 
to  some  extent  over  the  farm  and  the  business  of  farm- 
ing. His  possession  indicated  ownership,  for  it. 
proclaimed  that  he  was  the  head  of  the  family,  and 
exercised  ownership  over  the  land.  The  possession  of 
the  intervenor,  as  shown  by  the  evidence,  was  manifested, 
by  her  connection  with  the  farming  operations  and 
business,  and  was  wholly  consistent  with  the  idea  of  the 
ownership  of  Lane.  If  the  intervenor  indeed  owned  the 
lands,  she  failed  by  her  conduct  to  proclaim  her 
ownership,  and  neglected  to  fly  the  flag  of  her  inde- 
pendent authority,  manifested  by  acts  indicating 
exclusive  ownership  over  her  dominions.  She  thus 
left  the  world  in  ignorance  of  her  claims  of  right  to  the 
lands.  The  possession  of  land  which  will  impart  notice 
of  title  thereto  must  be  adverse,  exclusive,  open, 
unequivocal  and  notorious,  and  must  be  inconsistent 
with  the  claim  of  any  other  person.  Lindley  v.  Martin- 
dale^  78  Iowa,  380 ;  Iowa  Loan  &  Trust  Co.  v.  King^ 
58  Iowa,  598 ;  Thomas  v.  Kennedy,  24  Iowa,  397 ; 
Townsend  v.  Little,  109  U.  S.  504 ;  3  Sup.  Ct.  Rep.  357. 
We  reach  the  conclusion  that  the  intervenor' s  pos- 
session was  not  of  the  character  required  by  the  law  to 
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impart  to  plaintiff  notice  of  her  claim  of  title,  and  that, 
therefore,  the  plaintiff's  mortgage  is  paramount  to  her 
title. 

The   decree    of   the   district  court  dismissing  the 
intervenor's  petition,  which  is  alone  appealed  from,  is 

AFFIRMED. 


Warren  Walker,  Appellant,    v.   J.  R.  Pumphrey 

et  al. ,  Appellees. 
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2. 


Appeal :  order  on  motion  :  final  orders.  An  order  oTerruling 
a  motion  to  strike  a  pleading  upon  grounds  not  pertaining  to  the 
remedy,  but  based  upon  matters  of  practice,  as  that  the  pleading 
was  verified  by  one  without  authority,  or  that  the  party  was  in 
default  ahd  not  entitled  to  plead,  is  not  appealable. 

Pleading :  sufficiency  of  defense  :  demurrer.  The  insuffi- 
ciency of  the  facts  pleaded  in  an  answer  to  constitute  a  defense 
cannot  be  taken  advantage  of  by  a  motion  to  strike,  but  must  be 
presented  by  a  demurrer  to  the  answer. 


8. 


4. 


:  IRRELEVANT  AND  REDUNDANT  MATTER  :  MOTION  TO  STRIKE. 

Allegations  of  an  answer  that  are  not  necessary  to  the  establish- 
ment of  the  defense  therein  presented  cannot  be  assailed  by  a 
motion  to  strike  the  same  as  irrelevant,  redundant  and  immate- 
rial. 

:  former  ADJUDICATION.     The  plea  of  former  adjudication 


to  the  defense  presented  in  an  answer  should  be  raised  by  demurrer, 
if  the  facts  be  sufficiently  pleaded ;  otherwise,  it  should  be  pre- 
sented by  a  reply.    It  cannot  be  raised  by  a  motion  to  strike. 

Appeal  from  O^Brien  District  Court — Hon.   C.   H. 

Lewis,  Judge. 

Wednesday,  May  20,  1891. 

This  is  an  action  to  recover  on  a  bond  given  by  the 
assignee  of  a  debtor  under  a  general  assignment  for 
the  benefit  of  his  creditors.  After  answer  by  some  of  the 
defendants,  a  demurrer  by  another,  which  was  stricken 
from  the  files,  a  motion  for  default,  an  answer  from  a 
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defendant  not  before  answering,  and  some  other  proceed- 
ings, the  plaintiff  filed  a  motion  to  strike  the  answer  of 
the  defendant  last  filed,  which  was  overruled,  and  an 
order  to  that  effect  entered,  from  which  the  plaintiff 
now  appeals. — Affirmed. 

Warren  Walker,  pro  se. 

W.  D,  Boies^  for  appellees. 

Beck,  C.  J. — I.  All  the  assignments  of  error  relate 
to  the  action  of  the  court  in  overruling  the  motion  of 
the  plaintiff  to  strike  from  the  files  the  answer  of  one 
of  the  defendants,  filed  after  his  demurrer  had  been 
stricken  from  the  files  on  motion.  It  is  not  nexjessary 
to  set  out  the  pleadings  or  state  their  contents.  The 
motion  to  strike  the  defendant's  answer,  which  is  the 
ground  of  the  plaintiff's  complaint,  we  preseW  in  full, 
in  order  that  the  points  made  and  decided  may  clearly 
appear.     It  is  in  the  following  language : 

''Comes  now  plaintiff,  and  moves  the  court  to 
strike  the  so-called  'answer'  of  the  defendant,  J.  R. 
Pumphrey,  froni  the  files,  and,  in  case  the  same  is  not 
stricken  from  the  files,  that  portion  thereof  be  stricken 
out,  and  shows  the  court  the  following  grounds  there- 
for :  First.  That  said  answer  is  not  filed  in  time ;  that 
said  cause  was  commenced  prior  to  the  November  term 
of  this  court ;  that  on  the  thirteenth  day  of  November, 
1888,  the  said  J.  R.  Pumphrey  appeared  in  person,  and 
by  W.  D.  Boies,  his  attorney,  and  was  given  time  to 
answer  on  or  before  December  15,  1888,  and  that  at  the 
request  of  the  defendants  said  cause  was  continued  for 
that  purpose ;  and  that  said  d^fendant  failed  to  answer 
in  time,  as  provided  by  law  or  order  of  this  court. 
Second.  That  on  the  sixteenth  day  of  January,  1889, 
it  being  the  third  day  of  the  regular  January  term  of 
the  said  court,  the  plaintiff  herein  filed  his  motion  for 
default  and  judgment  for  want  of  the  answer,  which 
motion  is  hereby  referred  to  and  made  a  part  hereof. 
Third.    That  after  the  filing  of  said  motion  for  default, 
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and  after  said  defendant  was  in  default  for  want  of 
pleading,  the  said  defendant,  on  the  sixteenth  day  of 
January,  1889,  filed  herein  his  so-called  'demurrer' 
to  plaintiff's  petition  ;  that  at  the  time  of  the  filing  of 
said  demurrer  the  defendant  Pumj^hrey  was  in  default, 
as  shown  by  the  records  of  this  court.  Fourth,  That  on 
the  seventeenth  day  of  January,  1889,  the  plaintiff  filed 
herein  his  motion  to  strike  said  demurrer  from  the  files, 
lor  the  reason  that  the  same  was  not  filed  in  time,  and 
for  the  reason  that  the  defendant  was  already  in  default, 
said  motion  being  herein  referred  to  and  made  a  part 
hereto,  the  same  as  though  fully  set  out  herein;  that 
43aid  motion  was  sustained  by  the  court.  Fifth.  That 
on  the  eighteenth  day  of  January  the  defendant  filed 
herein  his  so-called  'answer;'  that  at  the  time  of  the 
filing  of  said  answer  the  defendant  was  in  default  for 
want  <^f  a  pleading  within  the  time  provided  by  law  or 
order  and  rules  of  this  court.  Sixth.  That  at  the  time 
of  the  filing  of  said  answer,  and  long  prior  thereto, 
motion  for  default  and  judgment  had  already  been  filed 
by  the  plaintiff,  and  said  defendant  was  in  default  at 
the  time.  Ikventh.  That  said  answer  was  not  verified 
as  provided  by  law.  Eighth.  That  no  reason  was  given 
why  said  answer  is  not  verified  by  the  said  defendant. 
Ninth.  That  said  W.  D.  Boies  does  not  show  facts 
sufficient  to  entitle  him  to  make  said  verification. 
Tenth.  That  said  answer  does  not  state  any  facts  which 
are  a  defense  in  said  action.  That,  in  case  said  answer  is 
not  stricken  from  the  files,  that  portion,  therefore,  be 
stricken,  for  the  following  reasons,  to- wit:  Eleventh. 
That  the  first  division  of  said  answer  be  stricken  out  as 
incompetent,  irrelevant  and  immaterial,  and  redundant 
matter,  and  for  the  further  reason  that  the  same  is 
pleading  a  conclusion  of  law  instead  of  facts.  Twelfth. 
That  the  second  division  of  said  answer  be  stricken  out 
as  immaterial  and  redundant  matter,  and  for  the  reasons 
that  the  same  constitutes  no  defense  to  the  petition,  and 
does  not  state  a  cause  of  action  or  defense.  Thirteenth. 
That  said  second  division  be  stricken  out  for  the  reason 
that  it  plea%ls  a  conclusion  of  law  instead  of  facts. 
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Faurteenth.  That  the  third  division  be  stricken  out  as 
immaterial  and  redundant  matter,  and  that  the  same 
constitutes  no  defense  to  the  action,  for  the  reason  that 
the  pleading  shows  upon  its  face  that  the  same  has 
already  been  adjudicated  in  this  court.  Fifteenth. 
That  the  fourth  division  be  stricken  out  as  immaterial 
and  redundant  matter,  and  for  the  further  reason  that 
the  said  answer  shows  upon  its  face  that  the  said  matter 
has  been  fully  adjudicated  and  decided  as  against  the 
said  J.  R.  Pumphrey,  as  assignee,  upon  due  notice  to- 
him,  and  that  he  is  now  estopped  from  contesting  the 
same  in  his  individual  capacity  upon  his  bond  as  said 
assignee.  Warren  Walker, 

''Plaintiff." 
An  order   overruling   this   motion   to   strike   the 
answer  of  the  defendant  appears  in  the  record,  in  the 
following  language :  • 

*'Now,  to-wit,  on  this  first  day  of  April,  1889, 
comes  the  plaintiff  in  person,  and  the  defendants  appear 
by  W.  D.  Boies,  their  attorney,  and  thereupon  the 
court  heard  the  arguments  of  counsel  upon  the  motion 
to  strike  answer  heretofore  herein  filed,  and,  being  fully 
advised  in  the  premises,  the  said  motion  is  overraled, 
and  the  plaintiff  excepts ;  and  thereupon  the  motion  to 
strike  part  of  defendant' s  answer  coming  on  for  hear- 
ing, and  the  parties  appearing  by  counsel  as  aforesaid, 
and  the  court  being  fully  advised,  and  said  motion  to- 
strike  out  part  of  defendant's  answer  is  overruled,  and 
the  plaintiff  duly  excepts." 

II.     It  will  be  observed  that  the  grounds  of  the 
motion  from  1  to  6,  inclusive,  are  facts  stated  in  the^ 

seveml  paragraphs  of  the  motion.     Upon 
'  der  on  motion:  these  facts  it  is  iusisted  that  the  defendant 

final  orders. 

was  in  default,  and,  therefore,  not  entitled 
to  answer.  Paragraphs  7  to  9  present  facts  as  grounds 
for  striking  the  answer  to  the  effect  that  the  answer 
was  not  lawfully  verified.  All  of  the  objections  pre- 
sented in  all  of  these  paragraphs  were  in  fact  directed 
against  orders  and  rulings  made  in  the  conduct  of  the- 
cause.    They  pertained  to  matters  purely  and  wholly^ 
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of  practice.  One  complaint  is  that  defendant  was  in 
default,  and  not  entitled  to  an  answer.  Here  the  ques- 
tion is  presented  whether,  under  the  rules  of  practice, 
the  defendant  was  rightly  held  to  be  in  default.  So 
the  question  of  the  verification  of  the  answer  is  simply 
a  question  of  practice.  These  questions  do  not  pertain 
to  the  rights  of  the  parties  to  a  remedy,  but  simply 
to  the  course  to  be  pursued  to  obtain  a  remedy. 
The  order  complained  of  does  not  affect  a  substantial 
right,  which  ''  determines  the  action  and  prevents  a 
judgment  from  which  an  appeal  might  be  taken," 
nor  does  it  involve  the  merits,  nor  materially  affect  the 
final  decision.  It  should  have  these  effects  in  order 
that  an  appeal  may  be  taken  therefrom.  Code,  sec. 
8164,  pars.  J,  4.  It  is  plain  that  under  this  statute 
no  appeal  is  authorized  from  the  decision  upon  the 
grounds  of  the  motion  from  1  to  9,  inclusive.  The 
decision  may  be  reviewed  upon  the  final  judgment  of 
the  case.  It  is  proper  here  to  remark  that,  upon  the 
overruling  of  the  motion,  the  cause,  on  the  plaintiff '» 
application,  was  continued.  It  is  not  the  purpose  of 
the  law  to  authorize  an  appeal  from  orders  made  in 
intermediate  proceedings  in  a  case.  It  is  only  allowed 
from  final  judgments  or  orders  and  judgments  affecting 
the  rights  of  the  parties,  and  defeating  final  judgments. 
Richards  v.  Barden^  31  Iowa,  205,  presents  fully  the 
doctrine  which  is  recognized  by  this  court  in  that  and 
later  cases. 

III.  It  will  be  observed  that  the  tenth  ground  of 
the  motion  assails  the  sufficiency  of  the  defense  pleaded 
9.  Pleading:        ^^  *^^  answer.     The  objectiou  should  have 

difenw  "Se^'     ^®^^  raised  by  demurrer  to  the  answer,  and 
murrer.  caunot  be  presented  by  a  motion  to  strike. 

Code,  sees.  2648,  2664,  2719. 

IV.  The  grounds  for  the  motion  presented  in 
paragraphs    11,    12,   13  and  14   are  that    the   matter 

assailed    is    irrelevant,,    immaterial    and 

'  vaiit  and  re-       reduudaut.     The  objections  do  not  deny 

dundMiit  mat- 

.  terrmouonto   the  defendant's  defense,    but    assail   the 

•irike.  ,       t     i  , 

matter  pleaded  as  unnecessary  to  show  or 
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establish  that  defense.  Tliese  objections  are  not 
grounds  of  a  motion  to  strike.  Specht  v.  Spangenberg, 
70  Iowa,  488. 

V.  The  fourteenth  and  fifteenth  grounds  of  the 
motion,   with  the  allegations  that    certain    matter    is 

immaterial,  present  the  fact  of  a  prior 
*•  ;;57,;dSon.  adjudication,  which  should  either  be  pre- 
sented by  a  reply,  if  not  sufficiently  set  out 
in  the  answer ;  or,  if  so  set  out,  should  have  been  assailed 
by  demurrer.  In  neither  case  could  it  be  the  subject  of 
an  attack  by  a  motion  to  strike.  These  considerations 
dispose  of  all  the  questions  in  the  case,  and  lead  to  the 
conclusion  that  the  district  court  rightly  overruled  the 
plaintiff's  motion  to  strike  the  defendant's  answer. 

We  reach  this  conclusion  upon  grounds  not  pre- 
sented by  counsel.  But,  as  the  ground  of  sustaining 
the  rulings  on  the  plaintiff's  motion  is  jurisdictional  in 
its  character,  in  that  it  is  to  the  effect  that  we  do  not 
have  jurisdiction  of  the  case  for  the  reason  that  no 
appeal  lies  from  the  order  complained  of  by  the  plain- 
tiff, we  consider  and  decide  the  question  upon  our  own 

motion.      AFJblKMED. 


W.  D.  Evans,  Appellee,  v.  J.  F.  Evans  &  Co.  et  al.^ 

Appellants.  ■ 

vl.  Partnership:  misappropriation  op  funds  on  deposit  by 
PARTNER :  UABILITY  OF  BANKER.  Where  the  memberB  of  a  copart- 
nership resided  in  different  towns,  and  the  partner  residing  in  the 
town  where  the  partnership  funds  were  kept  on  deposit,  having 
authori  y  under  the  terms  of  the  partnership  to  appropriate  the 
funds  of  the  firm  to  his  own  use  to  an  amount  equal  to  his  share  of 
the  profits,  checked  out  the  firm's  funds  upon  orders  payable  to 
the  firm,  to  himself  and  to  others,  and  which  the  evidence  tended 
to  show  were  used  for  the  support  of  his  family,  for  the  erection  of 
a  dwelling,  and  in  business  ventures  not  connected  with  the  part*, 
oiership,  and  although  his  copartner  received  statements  at  frequent 
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intervals  as  to  the  business  transacted  by  such  partner,  the  amount 
of  moneys  paid  out,  and  the  balance  on  hand,  and  made  frequent 
examinations  of  the  books  of  account,  yet  made  no  protest  against 
fiuch  misappropriation,  held,  that  the  evidence  was  not  sufficient 
to  show  that  the  bank  had  constructive  notice  of  the  partner^s 
misappropriation  of  the  funds  of  the  firm,  nor  that  a  note  made  by 
such  partner  in  the  name  of  the  firm  in  the  course  of  such  transac- 
tions was  not  given  in  the  course  of  the  partnership  business,  but  for 
the  individual  benefit  of  such  partner. 

2.     : :  AGENCY :  delegation  op  authority,    a  partner 

acting  as  general  agent  for  his  firm  in  the  transaction  of  its  busi- 
ness may  empower  the  firm's  employes  or  other  persons  to  draw 
checks  upon  the  firm's  bank  account,  and,  if  the  checks  so  drawn 
are  within  the  apparent  scope  of  the  firm  business,  the  bank  will 
be  protected  in  honoring  the  same. 

8.     :   :   authority  to  sign  notes  for  firm.    Where, 

under  a  contract  of  copartnership,  one  of  the  partners  was  to 
furnish  all  the  money  required  by  the  firm,  a  promissory  note  made 
in  the  name  of  the  firm  by  another  partner,  under  the  circmn- 
Btances  above  recited,  will  be  binding  upon  the  firm  in  the  absence 
of  knowledge  on  the  part  of  the  payee  that  it  was  not  for  the  bene- 
fit of  the  firm. 

4.     : :  instructions  to  jury.    An  instruction  that  if  the 


funds  of  the  firm  were  misappropriated  by  means  of  checks  paid  by 
the  bank  it  would  be  liable  therefor  if  it  had  actual  knowledge  of 
such  misappropriation  at  the  time  of  payment,  or  if  tliey  were  paid 
under  such  circumstances  as  that,  in  the  exercise  of  ordinary  dili- 
gence, it  had  reason  to  know  of  such  misappropriation,  Jield, 
proper  as  applied  to  the  facts  of  this  case. 

Appeal  from   Mills    District    Court — Hon.    A.    B. 

»TiiORNELL,  Judges 

Wednesday,  May  20,  1891. 

Action  to  recover  the  amount  due  on  a  promissory 
note.  The  defendants,  J.  F.  Evans  &  Co.  and  J.  F. 
Evans,  denied  the  making  of  the  note,  and  pleaded 
connterclaims.  There  was  a  trial  by  jury,  and  a  verdict 
and  judgment  in  favor  of  the  plaintiff.  The  defendants 
named  appeal. — Affirmed. 

Sapp  &  Pusey^  for  appellants. 

W.  S.  Lewis  and  Stone  &  Sims^  for  appellee. 
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KoBiNSON,  J. — About  the  month  of  May,  1875,  the 
defendant,  J.  F.  Evans,  and  one  M.  J.  Curtis  associated 
themselves  together  as  partners  under  the  firm-name  of 
J.  P.  Evans  &  Co.,  for  the  purpose  of  carrying  on  a 
grain  and  commission  business.  Evans  lived  in  Council 
Bluffs,  and  Curtis  at  Malvern.  The  articles  of  copart- 
nership required  Evans  to  furnish  the  money  which 
«hould  be  necessary  to  caiTy  on  the  business  properly, 
and  to  devote  so  much  of  his  time  and  attention  to  the 
business  as  he  should  see  that  it  required.  Curtis  was 
to  give  all  his  time  and  attention  to  the  business  at 
Malvern  which  should  be  needed.  The  profits  and 
losses  were  to  be  divided.  The  eighth  paragraph  of  the 
cuticles  of  copartnership  is  as  follows  :  * '  EigJith,  Neither 
party  shall  withdraw  from  the  joint  stock  at  any  time 
more  than  his  share  of  the  profits  of  the  business  then 
earned."  The  partnership  thus  formed  continued  until 
June,  1886,  when  it  was  dissolved.  The  note  in  suit 
is  dated  June  12,  1886 ;  is  for  the  sum  of  seventeen 
hundred  dollars,  with  interest  thereon  at  ten  per  cent, 
per  annum,  payable  to  the  plaintiff ;  and  is  signed  by 
defendants,  J.  F.  Evans  &  Co.,  and  Munger  &  Goodwin. 
The  appellants  claim  that  it  was  not  given  in  the  course 
of  the  partnership  business,  but  was  made  at  the 
instance  and  for  the  benefit  of  Curtis,  and  that  the 
plaintiff  was  chargeable  with  knowledge  of  that  fact 
when  he  accepted  it.  During  the  time  the  partnership 
continued  the  plaintiff  was  engaged  in  the  banking 
business  at  Malvern.  The  defendants  in  their  counter- 
<5laim  allege,  in  effect,  that,  with  actual  and  constructive 
notice  of  all  material  facts  he  paid,  on  checks  drawn  by 
<>urtis  in  the  firm-name  and  otherwise,  large  sums  of 
money  for  the  personal  benefit  of  Curtis,  which  were 
wrongfully  charged  to  the  firm.  Judgment  for  the  sums 
alleged  to  have  been  thus  paid,  to  the  amount  of  thirty- 
six  thousand,  five  hundred  and  ninety  dollars  and 
twenty-one  cents,  is  demanded  against  the  plaintiff. 

The  plaintiff  admits  that  he  transacted  a  banking 
business  with  J.  F.  Evans  &  Co.  through  Cuitis,  but 
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<)laims  that  J.  F.  Evans,  with  full  knowledge  of  the  acts 
of  Curtis,  of  which  complaint  is  made,  ratified  and  con- 
firmed them.  He  further  claims  that  said  Evans  repre- 
sented to  him  that  Curtis  was  fully  authorized  to  sign 
the  firm-name  to  all  checks  which  were  so  signed,  and 
that,  relying  upon  such  representations,  he  paid  them  ; 
that  said  Evans  knew  that  Curtis  would  draw  and  pre- 
sent such  checks  for  payment,  and  knew  the  purposes 
to  which  the  money  to  be  so  drawn  would  be  applied  ; 
that  with  such  knowledge  he  kept  silent  and  permit- 
ted the  money  to  be  paid ;  that,  after  it  was  so  received 
and  used,  he  acquiesced  therein,  and  waived  all  right  to 
complain  on  account  of  such  paj'^ment  and  use  of  the 
money.  The  verdict  and  judgment  against  defendants 
were  for  the  sum  of  eighteen  hundred  and  five  dollars 
a,nd  ninety-five  cents,  which  was  the  amount  due  on 
the  note. 

I.  It  appears  that,  during  his  partnership  with 
the  defendant  Evans,  Curtis  was  connected  vnth  various 
1.  PABTNBiwHn*:  business  enterprises.  Among  them  was 
tion*  urrSJidi  farming  and  dealing  in  stock  in  Pottawat- 
prnfer?TiHbir-  tamie  county,  sheep-raising  in  Texas,  and 
fty  of  banker,  pacldug-house  busiuess  and  hardware  busi- 
ness at  Malvern.  These  numerous  ventures  resulted  in 
the  insolvency  of  Curtis.  The  evidence  tends  to  show 
that  he  had  but  little,  if  any,  capital  when  he  com- 
menced business  with  the  defendant  Evans.  He  drew 
money  from  the  partnership  funds  with  which  to  sup- 
port his  family  and  build  a  house,  and  no  doubt  used 
some  in  his  other  business  ventures.  It  is  claimed  that 
he  has  so  drawn  a  large  amount  in  excess  of  bis  share  of 
the  funds,  and  there  is  evidence  tending  to  support  that 
claim,  and  to  show  that  the  note  in  suit  was  given  for 
his  personal  benefit,  and  not  for  partnership  purpctees. 
The  plaintiff  denies  that  he  had  knowledge  of  any 
wrong  intent  on  the  part  of  Curtis  in  making  the  note 
in  suit,  and  denies  that  he  had  knowledge  of  the  fact 
that  he  was  drawing  checks  in  the  name  of  tlie  firm  for 
his  personal  use.  The  appellants  insist  that  plaintiff 
had  actual  knowledge  of  the  different  business  interests 
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of  Curtis,  and  that  a  large  number  of  checks,  drawn 
by  him  in  the  name  of  the  firm,  showed  upon  their  face 
that  they  were  not  drawn  for  the  purposes  of  the  firm. 
Therefore,  that,  in  paying  them,  the  plaintiff  became  a 
party  to  the  misappropriation  of  funds  made  by  Curtis. 
Many  of  the  checks  drawn  in  the  business  of  the  firm 
were  made  payable  to  it,  but  that  was  not  true  of  all  of 
them.  Curtis  managed  the  business  at  Malvern,  and 
frequently  drew  out  money  for  use  there,  and  at  other 
points  in  that  neighborhood  where  the  firm  was  doing' 
business,  by  means  of  checks  payable  to  himself.  Checks 
were  also  drawn  on  account  of  the  firm,  and  made 
payable  to  other  persons.  After  the  firm  had  been 
doing  business  ^for  some  time,  Curtis  adopted  the  plan 
of  depositing  his  personal  funds  with  the  plaintiff  in 
the  name  of  the  firm,  and  drawing  firm  checks  for  his 
own  use.  He  was  entitled  to  draw  checks  payable  to 
himself  or  to  the  person  he  might  select  for  his  share 
of  the  profits  of  the  firm. 

It  is  obvious,  in  view  of  the  practice  of  the  firm,  and 
the  rights  of  Curtis,  that  the  fact  that  checks  were  made 
payable  to  Curtis  and  various  other  persons,  instead  of 
to  the  firm,  was  not  notice  to  the  plaintiff  that  they  were 
not  drawn  on  account  of  firm  business.  The  defendant 
Evans  claims  that  he  had  no  knowledge  of  the  method 
pursued  by  Curtis  in  drawing  checks  and  keeping 
accounts,  but  his  claim  is  contradicted  by  his  evidence. 
When  business  was  brisk,  Curtis  sent  to  Evans  daily 
statements  on  printed  blanks,  showing  the  amount  of 
grain  purchased,  the  amount  of  money  paid  out,  and 
the  balance  on  hand.  At  other  times  the  statements 
were  sent,  but  less  frequently.  Evans  often  visits 
Malvem,  and  examined  the  accounts  of  the  finn,  which 
were  kept  by  Curtis.  The  books  of  accounts  so 
kept  showed  all  facts  necessary  to  apprise  anyone  who 
examined  them  of  the  funds  received,  and  the  disposi- 
tion Curtis  was  making  of  them.  Evans  admits  that  he 
examined  the  books  to  ascertain  what  money  Curtis 
was  drawing  out  of  the  business,  but  states  that  he  did 
not  know  he  was  drawing  out  more  than  his  share.    It 
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thus  appears  that  Curtis  had  a  recognized  right  to 
appropriate  firm  funds  to  his  own  use,  to  an  amount 
equal  to  his  share  of  the  profits,  and  he  could  property 
draw  firm  checks  payable  to  himself  or  to  others  for 
that  purpose.  The  defendant  Evans,  after  making  fre- 
quent examination  of  the  books,  was  unable  to  tell 
whether  Curtis  was  drawing  more  than  the  amount  to 
which  he  was  entitled,  but  he  now  seeks  to  charge  the 
plaintiflE  with  constructive  notice  of  the  facts  which  he 
failed  to  ascertain  when  he  had  all  necessary  means  of 
knowledge  at  his  command.  It  is  clear  that  he  should 
not  be  permitted  to  succeed  in  his  purpose.  He  claims 
that  he  did  not  fully  understand  the  books,  but  we  are 
satisfied  that  he  knew  enough  of  them  to  be  able  to 
ascertain  readily  whether  Curtis  was  misappropriating 
funds.  If  his  claim  were  conceded  to  be  true,  the  result 
would  be  the  same,  for  the  jury  were  fully  justified  by 
the  evidence  in  finding  that  the  plaintiff  had  no  knowl- 
edge of  the  alleged  misappropriation  of  funds  by  Curtis, 
and  that  he  was  not  a  party  to  it. 

i        II.    Some  of  the  checks  in  controversy  were  drawn, 
and  the  firm-name  affixed  thereto,  by  employes  of  the 

g .         finn  or  other  persons  by  direction  of  Cur- 

l^uouoH^  tis,  but  it  is  claimed  without  the  knowledge 
autiioriiy.  ^f  ^he  defendant  Evans.  It  is  insisted  that 
Curtis  was  not  authorized  to  empower  such  persons  to 
sign  checks ;  that  the  checks  so  signed,  especially  all 
not  in  fact  drawn  for  firm  purposes,  were  invalid ;  and 
that  plaintiff  is  liable  to  the  appellants  for  having  paid 
them.  Curtis  was  the  general  agent  of  the  firm  for 
the  transaction  of  its  business.  As  such  agent,  he  had 
the  right  to  emj)ower  other  persons  to  draw  the  firm 
checks.  At  times  he  was  absent  fiom  Malvern,  and  it 
was  then  necessary  that  some  employe  or  other  person 
should  be  authorized  to  draw  checks  in  order  to  carry 
on  the  business.  We  think  the  plaintiff  should  be  pro- 
tected from  liability  on  account  of  such  checks  drawn 
within  the  actual  or  apparent  scope  of  the  finn  busi- 
ness. 

Vol.  82—32 
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III.  It  is  said  that  it  was  the  duty  of  the  defendant 
Evans  to  furnish  all  money  required  by  the  firm ;  there- 
3 . .        fore,  that  Curtis  had  no  power  to  make  the 

*'en  Sotes  for    ^^^^  ^^  ^^^^'    ^^*  i*  ^oes  uot  appear  that  the 
^""*  plaintiff  had  any  knowledge  of  the  alleged 

limitations  of  the  apparent  power  of  Curtis,  while  it 
does  ai)pear  that  the  latter  did  at  different  times  procure 
and  furnish  money  for  use  in  the  business.  The  power 
to  borrow  money  for  the  use  of  the  firm  appeared  to  be 
a  proper  one  for  him  to  exercise,  and  we  think  the 
defendants  are  responsible  for  his  act  in  making  the 
note  in  suit,  in  the  absence  of  knowledge  on  the  part  of 
the  plaintiff  that  it  was  drawn  for  an  improper  purpose. 

IV.  The  appellants  complain  that  the  charge  of 
the  court  did  not  properly  instruct  the  jury  in  regard  to 

the  circumstances  under  whi<5h  the  plaintiff 
i^ru^M      would  be  charged  with  knowledge  of  the 

alleged  misappropriations  of  funds.  We 
are  of  the  opinion  that  the  charge,  considered  as  an 
entirety,  is  not  vulnerable  to  the  objections  made.  The 
rule  in  regard  to  the  payment  of  checks  announced 
by  the  court  was,  in  effect,  that  if  the  funds  of  the  firm 
were  misappropriated  by  means  of  checks  paid  by  the 
plaintiff,  he  would  be  liable  therefor  if  he  had  actual 
knowledge  of  such  misappropriation  at  the  time  he  paid 
the  checks,  or  if  he  paid  them  "under  such  circum- 
stances as  that,  in  the  exercise  of  ordinary  diligence,  he 
had  reason  to  know  of  such  misappropriation."  The 
language  of  the  charge  might  have  been  made  more  exact, 
but  we  think  the  meaning  is  evident,  that  the  language 
used  was  not  misleading,  and  that  the  rule  stated,  as 
applied  to  the  facts  in  the  case,  is  correct. 

V.  The  appellants  make  and  argue  at  great  length 
numerous  objections  to  rulings  of  the  court  on  the  admis- 
sion of  evidence,  to  the  charge  to  the  jury,  and  to  the 
verdict.  The  assignments  of  error  alone  cover  more 
than  forty  printed  pages  of  the  record.  The  questions 
thus  presented  are  for  the  most  part  unimportant,  and 
a  due  regard  for  our  duty  to  other  litigants  forbids  a 
separate  mention  of  each.     It  is  sufficient  for  us  to  say 
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that  we  have  examined  each  objection  made,  but  with- 

m 

out  finding  any  adequate  ground  for  reversing  the 
judgment.  The  couiij  adoiDted  a  liberal  rule  in  regard 
to  the  admission  of  evidence.  Its  charge  was  quite  fair 
to  the  appellants.  It  did  not  describe  particularly  the 
rights  of  the  defendant  Evans,  considered  apart  from 
the  firm  of  which  he  was  a  member,  but  the  verdict 
shows  that  the  omission  was  without  prejudice.  The 
evidence  was  ample  to  sustain  the  verdict.  It  is  prob- 
able the  defendant  Evans  has  been  wronged  by  Curtis, 
but  we  think  the  jury  were  justified  in  finding  that  he 
had  so  far  authorized  the  acts  of  Curtis,  or  ratified  them 
by  his  conduct,  that  the  plaintiff  is  not  liable  for  the 
•loss  which  resulted  from  them. 

The  judgment  of  the  district  court  is  affirmed. 
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Cyrus  Arndt,  Appellant,  v.  Hattie  Hosford  et  al.^ 

Appellees. 

1.  Pleading  and  Practice:  waiver  op  defects.  Where  the  facts 
pleaded  in  an  answer  as  an  estoppel  against  the  plaintiff 's  right  of 
recovery  are  insufficient  to  constitute  an  estoppel,  but  the  plaintiff 
fails  to  take  advantage  thereof  either  by  demurrer  or  by  a  motion 
in  arrest  of  judgment,  he  will  not  be  entitled  to  have  the  jury 
instructed  to  disregard  the  evidence  that  has  been  introduced  in 
propf  of  such  facts  as  not  constituting  any  defense  to  the  action,  nor 
can  he  complain  of  the  giving  of  instructions  upon  such  question 
which  are  proper  as  applied  to  the  pleadings  and  evidence. 

2.  Instructions  to  Jury :  weight  to  be  given  expert  testimony. 
In  an  action  to  recover  for  services  rendered  by  one  as  an  attorney 
in  a  cause,  in  conjunction  with  another  attorney,  the  testimony 
of  several  practicing  attorneys  was  taken  and  received  upon 
hypothetical  questions,  some  of  which  were  founded  in  part  only 
upon  facts  disclosed  by  the  record.  Held,  that,  in  view  of  such 
testimony,  the  court  properly  instructed  the  jury  that  they  were 
•*  not  concluded  by  the  statement  of  any  or  aU  of  the  attorneys," 
but  that  they  should  consider  all  of  the  evidence  nhowing  what  the 
plaintiff  did,  and  the  value  of  his  services,  "  in  the  light  of  their 
own  common  knowledge." 
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8.  Verdict:  special  findings:  error  without  prejudice.  The 
jury  having  returned  certain  special  findings  in  harmony  with 
their  general  verdict,  which  the  court  set  aside,  and  rendered 
judgment  upon  the  general  verdict,  ?ield,  that  the  action  of  the 
court  was  without  prejudice  to  a  party  attacking  the  correctness  of 
the  general  verdict. 

4.  :  AJUOUNT :  evidence.  Where  the  verdict  of  a  jury  is  sup- 
ported by  evidence  it  will  not  be  set  aside  for  the  reason  that  the 
evidence  warranted  a  verdict  in  a  larger  amount. 

Appeal  from  Harrison  District  Court. — Hon.   C.   H. 

Lewis,  Judge. 

TuuRSDAY,  May  21,  1891. 

Action  to  recover  an  amount  alleged  to  be  due  for 
services  rendered  by  the  plaintiff  as  an  attorney.  There 
was  a  trial  by  jury,  and  a  verdict  and  judgment  in  favor 
of  plaintiff,  from  which  he  appeals. — Affirmed. 

Hotter  Bros,  and  Cyrus  Arndtj  for  appellant 

L.  BrozDUy  for  appellees. 

EoBiNSON,  J. — The  plaintiff  claims  that  he  rendered 
services  as  an  attorney  for  and  at  the  request  and  for 
the  benefit  of  Hattie  Hosford,  in  two  actions  specified, 
and  that  such  services  were  reasonably  worth  the  sum 
of  four  hundred  dollars.  Judgments  were  rendered  in 
each  action  in  favor  of  Mrs.  Hosford,  and  a  lien  for  the 
amount  due  the  plaintiff  was  secured  in  the  manner 
provided  by  section  216  of  the  Code.  For  the  purpose 
of  releasing  such  lien,  the  defendant,  Hattie  Hosford, 
as  principal,  and  defendants,  Reuben  Newton  and 
E.  Puddy,  as  sureties,  executed  a  bond,  as  provided  by 
section  216  of  the  Code,  which  was  duly  approved  by 
the  proper  clerk,  and  filed  in  his  office.  The  plaintiff 
demands  judgment  on  the  bond,  and  also  generally  for 
the  amount  claimed.  The  defendants  deny  that  Mrs. 
Hosford  is  indebted  to  the  plaintiff  in  any  sum  what- 
ever, and  allege  that  the  services  for  which  a  recovery 
was  sought  were  rendered  for  S.  H.  Cochrane^  who  had 
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been  fully  paid  for  them.  The  defendants,  Newton  and 
Puddy,  further  pleaded  that  they  were  induced  to  sign 
the  bond  in  suit  by  virtue  of  an  agreement  made 
between  the  plaintiff  and  Mrs.  Hosford,  by  which  the 
plaintiff  agreed  that  he  would  make  no  charges  or  claim 
against  Mrs.  Hosford  in  the  cases  specified,  and,  also,  by 
reason  of  statements  made  to  them  by  the  plaintiff  at 
various  times  during  the  progress  of  the  trials,  to  the 
effect  that  the  services  he  rendered  in  the  cases  were  for 
the  benefit  of  Cochrane,  who  was  the  attorney  employed 
to  take  charge  of  them,  and  with  whom  he  exchanged 
work.  The  jury  returned  a  verdict  in  favor  of  the 
plaintiff,  and  against  Mrs.  Hosford  alone  for  fifty 
dollars.  They  also  returned  certain  special  findings. 
A  motion  foi  a  new  trial  was  filed  by  tlie  plaintiff, 
and  overruled,  the  special  findings  were  set  aside,  and 
judgment  was  rendered  in  favor  of  the  plaintiff  on  the 
general  verdict. 

I.    At  the  proper  time  the  plaintiff  asked  the  court 
to  instruct  the  jury  as  follows:     "1.     The  incontrovert- 
1.  plkadiho  and    ^^^^  evidcuce  shows  that,  if  any  conversa- 
wJivOTofde-     *^^^  ^^^^  occurred   between  the  plaintiff 
f6«u.  Amdt  and  E.  Puddy  and  R.  Newton,  con- 

cerning the  question  of  Arndt's  appearing  free  of 
charge,  it  occurred  before  the  filing  of  the  plaintiff's 
attorney's  liens.  You  are,  therefore,  instructed  not  to 
consider  this  evidence,  as  the  same  constitutes  no  defense 
to  his  action  on  the  bond. 

"2.  The  only  questions  for  your  determination  are : 
Was  the  plaintiff  employed  to  act  as  attorney  for  Mrs. 
Hosford  in  the  proceedings  referred  to,  and  did  he  per- 
form the  servicas  for  her  i  What  were  the  services  of 
plaintiff  reasonably  worth  ? " 

The  court  refused  to  give  these  instructions,  and 
charged  the  jury,  in  effect,  that,  if  the  sureties  were 
told  by  the  plaintiff  that  he  was  not  to  receive  any 
compensation  for  his  services  from  Mrs.  Hosford,  and 
they  executed  the  bond  relying  upon  and  in  conse- 
quence of  such  statements,  the  plaintiff  could  not 
recover   of   them.      The   ax)i)ellant  complains  of   this 


.002  Arndt  V.  HosFORD.  [82Iowft 

action  of  the  court,  and  insists  that  no  estoppel  was 
proven;  that,  when  the  bon^  was  executed  and  filed, 
the  sureties  knew  that  he  was  claiming  compensation, 
and  that  the  bond  was  in  tenns  executed  for  the  pur- 
pose of  releasing  his  lien.  We  think  it  is  true  that  the 
facts  proven  do  not  constitute  an  estoppel,  but  the 
appellant  is  not  in  condition  to  take  advantage  of  that 
fact.  The  proof  corresponds  with  and  sustains  the 
separate  answer  of  the  sureties.  That,  taken  with  the 
averments  of  the  petition,  showed  that  the  alleged 
agreement  of  the  plaintiff  with  Mrs.  Hosford,  and  his 
statements  to  the  sureties,  were  made  before  notice  of 
the  lien  was  given,  and  that  the  bond  was  given  with 
knowledge  of  the  claim  now  made  by  the  plaintiff. 
The  answer  of  the  sureties  was,  therefore,  demurrable. 
The  plaintiff  did  not,  however,  demur,  but  waived  the . 
defect  in  the  pleading  by  going  to  trial  on  the  issues 
the  answer  presented.  He  did  not  file  a  motion  in 
arrest  of  judgment,  and  it  is  now  too  late  for  him  to 
urge  the  insufficiency  of  the  pleading,  or  of  the  evi- 
dence which  tends  to  prove  its  averments.  Code,  sees. 
2648,  2650,  2664 ;  Linden  v.  Green,  81  Iowa,  366,  and 
cases  therein  cited.  The  rulings  of  the  court,  in  regard 
to  the  instructions  of  which  complaint  is  made,  were 
correct,  as  applied  to  the  pleadings  and  evidence  in  this 
case. 

II.  The  sixth  paragraph  of  the  charge  to  the  jury 
is  as  follows :  '*  If  you  do  not  find  from  a  preponderance 
«.  iNKTROCTioN  of  the  evidence  herein  that  plaintiff  was 
weiSht'to  be  employed  by  Mrs.  Hosford,  then  you  should 
tcstTmony!'*  find  for  all  of  the  defendants,  as  against 
plaintiff ;  but  if  you  do  find  that  he  was  employed  by 
Hattie  Hosford,  then  you  come  to  determine  from  the 
evidence  therein  the  amount  which  he  should  recover. 
You  have  before  you,  as  bearing  on  that  question,  the 
testimony  of  several  practicing  attorneys.  You  also 
have  before  you  the  facts  as  to  what  was  done  by  Mr. 
Amdt.  You  are  not  concluded  by  the  statement  of  any 
or  all  of  the  attorneys  ;  that  is,  you  are  not  bound  to 
find  the  facts  to  be  as  they  have  testified,   but  you 
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should  consider  their  evidence,  and  you  should  also 
consider  the  evidence  herein,  and  all  of  it,  showing 
what  plaintiff  Arndt  did  for  Mrs.  Hosford,  the  time  by 
him  employed,  and  the  value  of  his  services  in  and 
about  the  suits,  fees  for  which  he  now  seeks  to  recover ; 
and  this  you  should  do  in  the  light  of  your  own  com- 
mon knowledge,  and  from  all  the  evidence  before  you. 
If  you  find  plaintiff  should  recover,  award  him  that 
amount,  and  that  only,  which  from  the  evidence  herein 
is  fair  and  reasonable  compensation  for  the  work  actu- 
ally i)erformed  by  Arndt,  and  for  which  he  seeks  to 


recover." 


The  appellant  urges  against  this  portion  of  the 
charge  objections  as  follows :  ^' First.  It  states  substan- 
tially that  the  attorneys  who  testified  were  not*  of  a 
class  who  are  worthy  of  credit,  and  that  the  jury  are 
not  bound  by  what  they  say.  Second.  The  question 
of  the  credibility  of  attorneys  is  made  so  prominent 
as  to  create  or  add  to  the  already  existing  prejudice 
against  them.  Third.  It  states  and  directs  the  jury 
to  base  their  verdict  on  their  own  common  knowledge, 
rather  than  upon  evidence."  We  do  not  understand 
that  the  jury  were  told  that  they  might  disregard 
evidence  given  in  the  case,  and  determine  the  amount 
which  the  plaintiff  was  entitled  to  recover  by  facts 
within  their  own  knowledge ;  but  they  were  told  in 
effect  to  consider  all  the  evidence  offered,  whether 
given  by  experts  or  others,  and,  in  estimating  its  proper 
weight,  to  consider  it  in  the  light  of  relevant  facts 
commonly  known.  The  conclusions  of  juries  must  be 
drawn  from  the  evidence  submitted  for  their  considera- 
tion, and  not  from  particular  facts  within  their  private 
knowledge.  But  in  weighing  evidence  jurors  must  be 
permitted  to  exercise  a  judgment  founded  upon  the 
common  knowledge  of  mankind.  Head  v.  Hargrave^ 
105  U.  S.  45 ;  Stevens  v.  City  of  Minneapolis^  42  Minn. 
136 ;  43  N.  W.  Rep.  842.  The  portion  of  the  charge  in 
question  was  applicable  to  the  facts  in  this  case.  Mr. 
Cochrane  assumed  the  management  of  the  cases  in 
which  Mrs.    Hosford  was  interested,  drew  the  pleadings. 
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prepared  them  for  trial,  and  conducted  them  in  court. 
The  plaintiff  rendered  some  assistance  in  giving  advice, 
preparing  some  of  the  evidence,  and  in  other  ways,  but 
his  services  were  not  so  valuable  as  were  those  of 
Cochrane.  The  testimony  of  several  of  the  expert  wit- 
nesses was  given  in  answer  to  hypothetical  questions, 
which  were  founded  in  part  only  upon  facts  disclosed 
by  the  record.  It  was,  therefore,  necessary  for  the  jury 
to  consider  all  the  evidence  in  regard  to  services  ren- 
dered, some  of  which  was  given  by  non-expert  witnesses 
in  fixing  the  amount  of  compensation  to  which  the 
plaintiff  was  entitled. 

III.  The  jury  returned  four  special  findings.  The 
first  was,  in  substance,  that  Mrs.  Hosford  did  not 
3  vbrdict:         employ  the  plaintiff  for  hire  in  the  cases  in 

S??or  wfthou?*^  controversy ;  the  second  was  that  his  ser- 
pr«judio6.  vices  were  not  accepted  under  an  agree- 
ment that  he  should  receive  no  compensation  therefor ; 
the  third  was  that,  prior  to  the  execution  of  the  bond  in 
suit,  he  stated  to  Newton  and  Puddy  that  his  services 
were  to  be  rendered  without  charge  ;  and  the  fourth  was 
that  the  persons  named  were  induced  to  execute  the 
bond  by  the  statements  so  made  to  them.  These  special 
findings  are  not  in  conflict  with  the  general  verdict,  but 
are  in  harmony  with  it.  The  plaintiff,  therefore,  was 
not  prejudiced  by  the  action  of  the  court  in  setting  them 
aside. 

IV.  It  is  claimed  that  the  verdict  was  contrary  to 
the  evidence.  The  jury  might  have  found  for  the  plain- 
tiff for  a  larger  sum,  no  doubt ;  but  we  cannot  say  the 
amount  they  fixed  is  so  unsupported  by  the  evidence 
that  the  verdict  should  be  set  aside. 

The  judgment  of  the  district  court  is  affirmed. 


May  1891  ]        Hibbard  et  al.  v.  Zenor.  505 


105   adO 


HiBBARD,   Spencek,   Bahtlett  &  Co.,    Appellees,  v. 

S.  P.  Zenor,  Sheriflf,  Appellant.  '««  "2 

1.  Replevin:  proof  of  title.  In  an  action  for  the  recovery  of 
specific  personal  property  by  one  claiming  under  a  chattel  mort- 
gage, against  a  sheriff  who  has  seized  the  property  imder  a  writ  of 
attachment,  such  mortgage  is  competent  evidence  of  the  plaintiff's 
title  without  proof  of  the  possession  or  ownership  of  the  promis- 
sory note  which  it  purports  to  secure^  and  parol  evidence  of  the 
fact  of  the  indebtedness  secured  by  such  mortgage  is  competent. 

-2.  Attachment  of  Mortgaged  Chattels:  notice  of  ownership: 
RECITALS.  A  notice  of  ownership  in  such  case  served  by  the  chat- 
tel mortgagee  upon  the  officer  levying  the  attachment,  which 
complies  in  all  respects  as  to  form  with  the  requirements  of  section 
1  of  chapter  45  of  the  Acts  of  the  Twentieth  General  Assembly 
will  not  be  deemed  insufficient  because  it  describes  a  promissory 
note  of  a  date  prior  to  the  execution  of  the  mortgage. 

:B.  Witnesses :  impeachment  of  :  transcript  of  evidence  on 
FORMER  TRIAL.  A  reporter's  transcript  of  the  short-hand  notes  of 
the  testimony  of  a  witness  upon  the  trial  of  a  cause,  properly  made 
and  filed  of  record  therein,  is  competent  evidence,  under  section  2 
of  chapter  195  of  the  Acts  of  the  Eighteenth  Greneral  Assembly,  for 
the  purpose  of  impeaching  the  testimony  of  such  witness  upon  a 
subsequent  trial. 

-4.  Attachment;  priority  of  liens:  notice.  Notice  to  an  officer 
before  the  levy  of  a  writ  of  attachment  of  the  existence  of  an 
unrecorded  mortgage  upon  the  property  levied  upon  is  binding 
upon  the  attaching  creditor. 

^.     :  REPLEVIN  BY  JUNIOR  LiENHOLDER.    At  tlie  time  that  the 

plaintiff  commenced  this  action  the  defendant,  as  sheriff,  held  the 
property  in  question  by  virtue  of  a  writ  of  a  landlord*s  attachment 
for  rent,  the  lien  for  which  was  prior  to  that  of  the  plaintiff,  and 
of  two  other  attachments  to  which  the  plaintiff's  lien  was  senior. 
Subsequently,  and  before  the  trial  herein,  the  plaintiff  paid  the 
amount  of  the  landlord's  claim  into  court,  and  was,  by  order  of 
court,  subrogated  to  his  rights  in  the  property.  Held,  that  the 
district  court  having  taxed  to  the  plaintiff  the  costs  herein  up  to 
the  date  of  such  subrogation,  and  the  defendant  having  no  claim 
to  the  property  after  the  landlord's  lien  was  satisfied,  the  defendant 
was  not  prejudiced  by  evidence  on  behalf  of  the  plaintiff  showing 
the  settlement  of  the  landlord's  lien, 

Appeal  from    Boone   District    Court — Hon.    J.    L. 

Stevens,  Judge. 
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Thursday,  Mat  21,  1891. 

This  is  an  action  of  replevin  for  a  stock  of  hard- 
ware. The  plaintiffs'  action  is  founded  upon  a  chattel 
mortgage  upon  the  stock,  executed  by  a  mercantile^ 
partnership  known  as  Hall  &  Co. ;  and  the  defendant^ 
who  is  sheriflf  of  Boone  county,  claims  possession  of  the 
goods  by  virtue  of  certain  writs  of  attachment  which  he 
levied  upon  the  property  at  the  suits  of  certain  cred- 
itors of  Hall  &  Co.  There  was  a  trial  by  jury,  and  a 
verdict  and  judgment  for  the  plaintiffs.  The  defendant 
appeals.  — Affirmed. 

Crooks  <fe  Jordan  and  W.  S.  Bicksler,  for  appellant. 

L.  W.  lieynolds  and  E.  L.  Greeny  for  appellees 

RoTHROCK,  J. — I.  This  is  a  raee  between  creditors 
to  obtain  priority  in  subjecting  the  assets  of  an  insolvent 
1.  bbplevin:  partnership  to  the  payment  of  their  respect- 
pruof  of  litie.  iye  debts  due  from  the  firm.  The  plaintiffs- 
are  the  principal  creditors  ;  that  is,  their  claim  is  more 
than  all  of  the  others.  The  case  has  once  before  been 
tried,  and  an  appeal  was  taken  from  a  judgment  against 
the  plaintiffs.  The  cause  was  reversed  for  an  error  in 
instructing  the  jury  as  to  what  constituted  a  legal  levy 
of  the  writs  of  attachment.  75  Iowa,  471.  The  facta 
attending  the  levy  of  the  attachments  and  the  execution 
of  the  chattel  mortgage  are  fully  set  forth  in  the  opin- 
ion in  the  fonner  appeal,  and  need  not  be  repeated  in 
detail  here. 

The  first  objection  made  by  counsel  for  the  appel- 
lant is  that  the  court  erred  in  permitting  the  plaintiffs 
to  introduce  the  chattel  mortgage  in  evidence,  because 
the  note  which  it  was  given  to  secure  was  not  offered  in 
evidence  nor  produced  at  tlie  trial.  The  mortgage  was 
in  proper  form,  duly  executed,  and  purported  to  secure 
the  payment  of  a  promissory  note  for  seventy-five  hun- 
dred dollars,  dated  December  28,  1886.  The  thought  of 
counsel  in  presenting  this  objection  is  that  the  note  may 
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have  been  sold  and  indorsed  by  the  plaintiffs  to  a  third 
person,  and  that  person  alone  could  assert  title  to  the 
property  under  the  mortgage.  It  is  true,  as  a  rule,  that 
the  legal  holder  of  a  note  secured  by  a  mortgage  upon 
real  estate  is  entitled  to  enforce  the  mortgage  lien  as 
security  for  the  debt.  But  the  foreclosure  of  a  chattel 
mortgage  is  quite  a  different  proceeding  from  the  fore- 
closure of  a  real-estate  mortgage.  In  the  foreclosure  of 
a  real-estate  mortgage  judgment  is  entered  upon  the 
notes  secured  by  the  mortgage.  "In  the  absence  of 
stipulations  to  the  contrary  in  the  mortgage,  the  mort- 
gagee of  personal  property  is  entitled  to  the  possession 
thereof"  (Code,  sec.  1927);  and  he  may  maintain  an 
action  for  the  possession  of  the  property  against  any- 
one who  acquires  such  possession  from  the  mortgagor 
or  in  any  other  way.  Moreover,  there  was  no  issue 
made  or  tendered  to  the  effect  that  the  plaintiffs  were 
not  the  owners  of  the  note  when  the  action  was  com- 
menced, and  there  was  evidence  that  Hall  &  Co.  were 
indebted  to  the  plaintiffs  in  the  sum  of  seventy-five 
hundred  dollars,  and  there  was  no  claim  made  that  any 
part  of  it  had  been  paid.  Under  these  facts  there  was 
no  error  in  permitting  the  mortgage  to  be  introduced^  in 
evidence.  The  plaintiffs  did  not  seek  by  this  action  to 
foreclose  the  mortgage.*  They  demanded  possession 
of  the  mortgaged  property,  as  they  had  the  right  to  do, 
and  the  foreclosure  and  application  of  the  proceeds  in 
a  proper  manner  were  required  to  be  made  when  posses- 
sion was  obtained. 

It  is  claimed  that  the  oi-al  evidence  of  indebtedness 
from  Hall  &  Co.  to  plaintiffs  was  erroneously  admitted, 
because  the  indebtedness  could  be  proved  only  by  the 
production  of  the  note.  This  objection  appears  to  us 
to  be  without  merit.  The  note  is  but  evidence  of  the 
indebtedness,  and  there  caii  be  no  valid  objection  to 
showing  the  fact  of  indebtedness  by  any  other  compe- 
tent evidence.  It  is  to  be  remembered  that  this  is  not 
an  action  upon  the  note.  It  is  an  action  for  the  posses- 
sion of  the  property  by  the  morlyuyee. 
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II.    Before  the  action  was  commenced,  a^  notice  of 
the  claim  of  the  plaintiffs  under  their  mortgage  was 

served  upon  the  defendant.    This  notice  is 

o      A.TTAOKMVNT 

*  of  nuutgaged     in  all  respects  in  form  such  a  notice  as  is 

rhatlels:  MO-  .-,1.  .•  1  vx  a^        a     j. 

iiot>  of  owner-    reouired  by  section  1,   chapter   45,   Acts 

ship:  reclUli.  ^  ..      i>^  n*  ,-.-^. 

of  the  Twentieth  General  Assembly.  It  is 
in  writing,  under  oath,  claims  the  property,  states  the 
nature  of  the  claim,  and  for  what  consideration,  and  it 
was  properly  served  on  the  defendant.  Objection  is 
made  in  argument  to  this  notice  because  it  describes  a 
note  given  at  a  time  previous  to  the  execution  of  the 
mortgage,  and  because  it  was  not  shown  that  the  person 
who  made  the  affidavit  was  the  agent  or  attorney  of  the 
plaintiff.  The  objection  that  the  note  was  not  of  the 
same  date  as  the  mortgage  cannot  be  sustained,  because 
no  reason  can  be  given  why  a  mortgage  may  not  be  exe- 
cuted to  secure  the  payment  of  a  note  previously  exe- 
cuted. The  evidence  shows  without  dispute  that  Edwin 
Bean  who  made  the  affidavit  to  the  notice,  was  the 
attorney  and  agent  for  the  plaintiffs  in  this  case,  and 
acted  as  such  in  securing  the  first  mortgage,  of  which 
this  mortgage  was  a  renewal  or  substitute.  There  ought 
not  to  be  any  question  upon  the  sufficiency  of  this 
notice.  And  the  fact  that  other  notices,  not  verified  by . 
affidavit,  were  admitted  in  evidence,  was  no  prejudice 
to  the  defendant,  for  the  reason  that  the  question  of 
notice  was  settled  and  fixed  by  the  notice  above 
described.  When  that  was  introduced  in  evidence  it 
was  an  end  of  controversy  upon  that  question. 

III.  It  will  be  observed  by  an  examination  of  the 
opinion  on  the  former  appeal  that  it  is  assumed  as  a 
«.  witnmseb:  fact  that  before  the  levy  of  the  attachments 
jy/ninscilpt  was  made  the  defendant  was  notified  that 
formtVtrui?"  there  was  a  chattel  mortgage  upon  the  stock 
of  goods.  Upon  the  last  trial  the  fact  that  such  notice 
was  given  was  disputed.  John  C.  Hall,  a  member  of 
the  partnership,  testified  positively  that  he  told  the 
defendant  there  was  a  mortgage  upon  the  stock,  and 
the  defendant,  when  examined  as  a  witness,  t-estified 
that  he  did  not  remember  that  Hall  stated  to  him  that 
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there  was  a  mortgage  on  the  goods.  His  attention  was 
called  to  his  testimony  taken  upon  the  former  trial,  as 
shown  by  the  transcript  of  the  short-hand  reporter  then 
on  file  and  made  of  record  in  the  case,  and  at  the  proper 
time,  and  for  the  purpose  of  showing  that  the  witness 
testified  upon  the  former  trial  that  he  had  notice  of  a 
mortgage  before  the  levy  was  made,  the  plaintiffs 
offered  certain  parts  of  said  transcript  in  evidence. 
Objection  was  made  to  the  introduction  of  the  evidence 
for  various  reasons,  mainly  to  the  effect  that  it  had  not 
been  shown  that  the  evidence  was  taken  on  a  triatl  in 
this  case,  and  that  there  was  no  showing  that  the  tran- 
script of  the  evidence  was  made  of  record.  These 
objections  are  not  founded  upon  the  record.  It  appears 
without  question  that  the  transcript  of  the  evidence 
was  properly  made  and  filed,  and  thus  became  a  part 
of  the  record.  These  facts  plainly  appear  from  the 
appellee's  abstract.  It  is  claimed  that  it  is  not  compe- 
tent to  impeach  a  witness  by  introducing  the  transcript 
of  his  testimony  upon  a  former  trial  of  the  case.  It  is 
provided  by  section  2  of  chapter  195  of  the  Acts  of  the 
Eighteenth  General  Assembly,  that  a  duly  certified 
transcript  of  the  short-hand  notes  of  the  evidence  in  a 
case  "shall  be  admissible  in  any  case  in  which  the 
same  are  material  and  competent  to  the  issue  thereon, 
with  the  same  force  and  effect  as  depositions,  and  sub- 
ject to  the  same  objections,  so  far  as  applicable."  This 
court  has  frequently  held  that  a  witness  may  be 
impeached  by  means  of  his  deposition  taken  in  the  same 
case,  and  not  used  on  the  trial.  Samuels  v.  Orifflt/i^  13 
Iowa,  103 ;  Stale  v.  Shannehan^  22  Iowa,  435  ;  Johnson 
V.  Railroad^  68  Iowa,  348.  Under  the  statute  above 
cited  the  same  rule  applies  to  transcripts  of  evidence 
taken  by  short-hand  reporters. 

IV.     It  is  contended  that  notice  to  the  defendant  is 
not  binding-  upon  the  creditor  at  whose  suit  the  writ  of 

attachment  waa  issued,  and  we  are  requested 

4    Attacmmvmt* 

'  piioriiy  of    '     to  overrule  the  case  of  Stewart  v.  Smith.  60 

liens:  notice. 

Iowa,  275,  and  other  cases,  which  hold  that 
such  notice  is  sufficient  to  charge  the  attaching  creditor. 
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We  have  no  disposition  to  disturb  the  former  rulings 
of  this  court  on  that  question,  and  we  do  not  deem  it 
necessary  to  even  enter  upon  a  discussion  of  the  propri- 
ety of  so  doing. 

V.  At  the  time  this  action  was  commenced  the 
defendant,  as  sheriff,  was  in  possession  of  the  store- 
room and  stock  of  goods  in  question  under  attachments 
in  favor  of  the  McCormick  Harvesting  Machine  Com- 
pany, the  Baker  Barbed  Wire  Company,  and  L.  &  H. 
Goeppinger.  The  last-named  parties  were  the  owners 
of  the  building  in  which  the  goods  were  kept,  and  their 
claim  was  for  rent  of  the  storeroom  ;  and  it  is  conceded 
that  their  landlord's  lien  was  prior  and  superior  to  the 
plaintiffs'  mortgage.  •  This  action  was  commenced  on  the 
eleventh  day  of  January,  1887.  The  attachment  for 
the  rent  due  to  L.  &  H.  Goeppinger  was  levied  on  the 
eighth  day  of  the  same  month.  The  case  at  bar  was 
not  commenced  on  account  of  the  claim  for  rent.  The 
petition  expressly  states  that  the  goods  were  held  by 
defendant  upon  the  •  claims  of  the  Baker  Barbed  Wire 
Company  and  the  McCormick  Harvesting  Machine 
Company,  and  the  notice  of  ownership,  which  was 
aerved  on  the  tenth  day  of  January,  asserted  ownership 
as  against  the  two  last-named  parties  only.  In  the 
action  of  L.  &  H.  Goeppinger  against  Hall  &  Co.  the 
defendants  therein  did  not  appear,  and  on  the  twenty- 
fifth  day  of  January,  1887,  judgment  was  rendered 
for  the  rent,  and  a  special  execution  was  issued ;  and 
on  the  twenty-seventh  day  of  the  same  month  the 
plaintiffs  herein  filed  a  petition  of  intervention  in  that 
case,  alleging  their  absolute  ownership  and  possession 
of  the  goods,  and  they  then  paid  into  court  the  full 
amount  of  the  Goeppinger  judgment  and  costs,  and 
prayed  that  they  be  subrogated  to  whatever  rightyS 
the  Goeppingers  had  by  virtue  of  their  landlord's  lien, 
and  on  the  second  day  of  Februaiy  the  said  Goeppingers 
received  said  money  in  fall  of  their  claim,  and  the  court, 
by  an  order  made  on  the  same  day,  subrogated  the 
plaintiffs  herein  to  all  the  rights  before  that  held  by 
L.  &  H.  Goeppinger. 
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It  is  claimed  by  counsel  for  appellant,  and  the  claim 
was  made  in  the  court  below,  that  the  defendant  was 
rightfully  in  possession  of  the  goods  by  virtue  of  the 
landlord's  attachment  when  this  action  was  commenced, 
and  objection  was  made  to  the  evidence  showing  the 
settlement  of  the  landlord's  claim.  The  objection  was 
overruled.  It  may  be  conceded  that  an  action  of 
replevin  cannot  be  maintained  by  one  who  has  no  right 
to  the  possession  of  the  property  when  the  action  is 
commenced.  The  court  below  recognized  that  rule  of 
law  in  its  instructions  to  the  jury,  but,  in  view  of  the 
peculiar  circumstances  surrounding  the  case,  the  jury 
was  instructed  that,  if  they  found  for  the  plaintiflfs  as 
against  the  claims  of  the  Baker  Barbed  Wire  Company 
and  the  McCormick  Harvesting  Machine  Company,  they 
should  return  a  verdict  for  the  defendant  for  the  posses- 
sion of  the  property  under  the  landlord's  attachment, 
and  that  his  interest  therein  was  one  cent.  The  jury 
returned  this  verdict,  and  afterwards,  on  a  motion  to 
retax  costs,  the  court  ordered  that  all  of  the  costs  which 
accrued  up  to  the  time  that  the  landlord's  attachment 
was  paid  should  be  taxed  to  the  plaintiffs,  and  all  costs 
which  accrued  after  that  time  should  be  taxed  to  the 
defendant.  It  may  be  that  in  a  strict  technical  sense 
the  plaintiffs  should  have  paid  the  landlord's  lien  before 
commencing  this  action.  But  as  the  pajonent  was  made 
before  any  party  in  interest  was  or  could  have  been 
prejudiced,  and  whatever  right  the  defendant  had  in  the 
goods  was  fully  satisfied  before  any  trial  of  the  main 
case  was  had,  and  in  view  of  the  fact  that  the  plaintiffs 
at  no  time  asserted  any  claim  as  against  the  lien  for 
rent,  we  conclude  that  there  was  no  error  prejudicial  to 
the  defendant  in  the  rulings  of  the  court  last  above 
recited.  The  defendant  had  no  claim  whatever  to  the 
goods  after  the  landlord' s  lien  was  satisfied. 

There  are  other  alleged  errors  discussed  by  counsel. 
We  do  not  think  they  raise  any  questions  necessary  to 
be  examined.  It  is  enough  to  say  that  the  views  herein 
expressed  dispose  of  every  material  question  in  the  case. 
Affirmed, 
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Oliver  Brown,  Appellant, -v-.  W.  A.   Cunningham, 

Appellee.        --- 


^^*  •> 


1. 


2. 


8. 


Practice :  reversal  of  rulino  on  demurrer  after  trial.  A 
demurrer  to  the  plaintiff's  petition  upon  the  ground  that  the  facts 
alleged  did  not  entitle  the  plaintiff  to  the  relief  demanded,  having 
been  overruled,  issue  was  joined  and  a  trial  had,  and,  after  the 
plaintiff  had  introduced  evidence  sustaining  the  allegations  of  his 
petition,  the  court,  upon  the  motion  of  the  defendant,  instructed 
tlie  jury  to  return  a  verdict  for  the  defendant,  upon  the  ground 
that  the  facts  proven  did  not  entitle  the  plaintiff  to  recover. 
Held,  that  no  rights  having  been  acquired  under  the  ruling  upon 
the  demurrer,  it  was  not  binding  upon  the  court,  if  convinced  upon 
the  final  hearing  that  its  ruling  was  erroneous. 

Injunction  Bond :  breach  of  :  nominal  damages.  Where,  in  an 
action  upon  an  injunction  bond,  a  breach  thereof  is  established, 
the  plaintiff  is  entitled  to  recover  at  least  nominal  damages,  though 
the  evidence  fails  to  show  that  he  suffered  any  special  injury 
through  the  operation  of  the  injunction. 

Biparian  Bights:  non-navigable  stream  in  government 
survey  :  ICE :  injunction  bond  :  damages.  The  plaintiff,  though 
not  a  riparian  owner,  entered  upon  a  non-navigable  stream,  run- 
ning through  the  government  survey  of  public  lands,  and  cut  and 
put  in  an  icehouse  a  large  quantity  of  ice,  and  had  cut  and  made 
preparations  for  removing  other  ice  therefrom,  when  he  was 
enjoined  from  so  doing  by  the  defendant,  who  claimed  title  to  the 
ice  by  reason  of  his  riparian  ownership.  It  was  not  shown  that 
the  plaintiff  was  a  trespasser  upon  the  lands  of  the  riparian  owners, 
nor  that  he  did  not  rightfully  obtain  access  to  the  river.  Held, 
that  the  title  to  the  bed  of  the  stream  being  in  the  United  States, 
the  riparian  owners  had  no  interest  in  tlie  ice  found  upon  the 
stream  ;  that  the  plaintiff  had  a  right  to  remove  ice  therefrom,  and 
being  entitled  to  the  ice  he  had  prepared  for  removal,  but  was  pre- 
vented from  so  doing  by  the  injunction  issued  at  the  instance  of 
the  defendant,  the  latter  was  liable  in  damages  for  breach  of  the 
injunction  bond. 

Appeal  from  Jones  District  Court — Hon.   J.   H. 

Peeston,  Judge. 


Thursday,  May  21, 1891. 

Tins  is  an  action  upon  an  injunction  bond  given  to 
the  plaintiff  and  others.    A  verdict  was  had  for  the 


May  1891 J  Beown  v.  Cunningham.  513 

defendant  under  the  direction  of  the  court,  and  a  judg- 
ment rendered  thereon,  from  which  the  plaintiff  appeals. 
Reversed. 

E.  Keeler^  C.  M,  Brovm  and  SheeJian  &  McCarn^ 
for  appellant. 

J.  W.  Jamison^  for  appellee. 

Beck,   C.   J. — I.    The  plaintiff  and   another  were 

engaged  in  cutting  and  putting  up  ice  obtained  in  the 

1.  practich!  re-     Wapscpiuecou  river,  not  a  navigable  stream, 

on'Siumr'i^U"*  ^^^  meaudcrcd  in  the  government  surveys 

after  trui.        ^f  ^jj^^  public  lauds,  and,  therefore,  its  bed 

was  never  disposed  of  by  the  government  by  sales  of 
the  adjacent  lands.  It  does  not  appear  that  the  gov- 
ernment ever  transferred  in  any  manner  the  bed  of  the 
river.  The  plaintiff  and  his  business  associate,  not 
being  the  riparian  owners,  entered  upon  the  river  and 
cut  and  put  in  an  icehouse  a  large  quantity  of  ice,  and 
cut  and  made  preparations  for  moving  other  ice  to 
their  icehouse.  It  is  not  claimed  or  shown  that  they 
were  trespassers  upon  the  lands  of  the  riparian  owners, 
or  that  they  did  not  rightfully  and  lawfully  obtain 
access  to  the  river.  The  defendant  in  this  suit  brought 
an  action  to  enjoin  the  plaintiff  and  his  associate  from 
gathering  the  ice,  on  the  ground  that  he  was  the  owner 
of  the  ice.  This  claim  of  ownership,  we  gather  from 
the  abstract  and  arguments,  was  based  upon  the  fact 
that  he  wias  the  riparian  owner,  and  his  rights  as  such 
extended  to  and  covered  the  ice  in  the  stream.  The 
cause  was  tried  on  the  merits,  and  a  decree  entered  dis- 
missing the  petition  and  dissolving  the  injunction. 

The  plaintiff  herein  has  acquired  all  rights  in  the 
subject  ^f  litigation  held  by  his  associate.  The  defend- 
ant demurred  to  the  plaintiff's  petition  on  the  ground 
that  the  facts  stated  do  not  entitle  the  plaintiff  to 
relief ;  that  the  petition  fails  to  show  that  the  plaintiff 
had  any  special  right  to  cut  the  ice  other  than  what  is 
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possessed  by  the  public  generally,  or  that  he  owned 
the  land  adjacent  to  the  river  at  the  locality  where  the 
ice  was  cut;  and  that  he  acquired  no  right  to  the  ice 
by  cutting  the  same.  The  demurrer  was  overruled,  the 
defendant  excepting;  but  he  afterwards  pleaded  over 
by  answer  denying  the  allegations  of  the  petition.  The 
cause  was  submitted  upon  the  evidence  of  the  plaintiflf 
establishing  the  facts  as  we  have  stated  them.  There- 
upon the  court  instructed  the  jury  to  return  a  verdict 
for  the  defendant,  holding  that  upon  the  undisputed 
facts  the  plaintiflf  could  not  recover. 

II.  Counsel  for  the  plaintiflf  think  that,  as  the 
defendant  did  not  stand  upon  his  demurrer,  the  decis- 
ion thereon  was  conclusive  in  this  case,  and  that  the 
district  court  erred  in  not  holding  that  the  facts  proved, 
which  conformed  to  the  allegations  of  the  petition, 
entitled  the  plaintiflf  to  recover ;  that  a  contrary  hold- 
ing conflicts  with  the  decision  on  the  demurrer,  which 
should  be  regarded  as  the  law  of  the  case.  We  think 
that  a  court  is  not  bound  by  a  prior  decision  in  a  case 
where  no  rights  have  been  acquired  under  it,  and  may 
change,  modify  or  overrule  it  if  convinced  of  its  error. 
Decisions  are  not  to  be  regarded  as  unalterable  without 
regard  to  their  correctness.  However  desirable  it  may 
be  to  have  consistency  in  the  decisions  of  a  court  in 
the  same  case,  it  is  better  that  the  court  correct  its 
errors,  if  in  its  judgment  any  have  occurred.  In  this 
case  we  shall  presume  the  court  below  declined  to  fol- 
low the  ruling  on  the  demuiTer.  That  ruling  will  not 
be  regarded  as  conclusive.  JenJcins  v.  Shields^  36 
Iowa,  526 ;  StandisJi  v.  DoWy  21  Iowa,  363 ;  Norton  v. 
Knappy  64  Iowa,  112.  This  rule  is  applicable  when 
diflferent  judges  make  successive  rulings  in  a  case.  The 
last  judge  making  a  ruling  ought  not  to  be  bound  by 
a  prior  ruling  of  another  judge  when  he  would  not  be 
bound  by  the  prior  ruling  had  he  made  it  himself.  It 
is  here  that  courtesy  would  appear  to  require  the  sec- 
ond judge  to  conform  his  views  to  those  of  the  first. 
But  justice  may  demand  quite  the  contrary,  and  its 
demands  must  overcome  the  requirements  of  courtesy. 
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III.  If  the  facts  alleged  in  the  petition  do  not 
entitle  the  plaintiflf  to  recover,  the  defendant  may 
demur  (Code,  sec.  2648,  par.  6),  or  move  in  arrest  of 
joidgment  ( Code,  sec.  2650 ;  f^mith  v.  Railroad^  59  Iowa, 
75;  Edgerly  v.  Ins.  Co.y  43  Iowa,  587);  and  when  the 
allegations  of  the  petition  are  supported  by  proof,  but 
do  not  constitute  a  cause  of  action,  it  is  competent  for 
the  court  to  instruct  the  jury  that  the  plaintiflf  cannot 
recover.  Seaton  t>.  Hlnneman^  50  Iowa,  395.  We  are 
advised  of  no  rule  prevailing  in  this  stat^  which  will 
authorize  a  judgment  on  petition  and  proof  which  shows 
no  legal  liability,  on  the  ground  that  a  demurrer  to  the 
petition  was  overi'uled,  and  the  defendant  answered 
over,  denying  the  allegations  of  the  petition.  This  is 
the  point  presented  in  the  case. 

IV.  We  are  to  determine  whether,  upon  the  facte 
we  have  recited,  the  defendant  is  liable  upon  the 
a.  iKjuNOTioH       injunction  bond.     It  very  clearly  appears 

Sf"n«mKSf*'  that,  as  there  was  a  breach  of  the 
damages.  ^oud  which  is  uot  disputed,  the  plaintiff 
is  entitled  to  at  least  nominal  damages,  though  he 
suffered  no  special  injury  from  being  deprived  of  the 
ice,  for  the  reason  that  he  had  no  right  to  it.  The 
question  of  the  plaintiff's  right  to  recover  at  least 
nominal  damages  should  have  been  submitted  to  the 
jury. 

V.  But  in  our  opinion,  upon  the  facts  in  the 
case  above  recited,  the  plaintiff  did  have  a  right  to, 

and  property  in,  the  ice  he  had  prepared  to 

8.  Riparian  j  ,         •i.j.x         i_i«* 

riichis:  non-      remove,  and  a  property  right  to  obtain  ice 
Bt^aS  in  out  of  the  stream  pursuant  to  the  plan  upon 

survey:  ice:       which  he  was  Working.    The  river,  while 
biind:  dam-       not  navigable,  was  meandered  m  the  gov- 
ernment survey.    The  bed  of  the  stream — 
the  land — never  passed  out  of  the  proprietorship  of  the 
'  United  States  government,  and  the  ripaiian  owners  had 
no  right  or  interest  therein,   and,   therefore,   had    no 
exclusive  rights  to  the  ice  found  upon  the  stream.     In 
support  of  this  position,  see  Sarrin  v.  Chr^e^  67  Iowa, 
197. 
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VI.  The  United  States  retains  the  title  to  the  bed 
of  the  stream,  which  it  holds,  not  for  disposition  nor 
for  use  in  any  way  that  will  interfere  with  the  rights  of 
the  riparian  owners  and  the  public  to  the  water  of  the 
stream,  and  its  uses  for  all  proper  purposes.  It  cannot 
be  claimed  that  the  government  can  prevent  riparian 
owners  from  using  the  water  to  evolve  power  for 
mechanical  purposes,  for  domestic  use,  for  supplying 
towns  and  cities,  and  for  all  the  purposes  for  which 
water  may  be  lawfully  used.  Of  course,  such  use  must 
be  so  limited  and  restricted  that  the  rights  of  riparian 
owners  and  of  all  others  holding  rights  to  the  water 
shall  not  be  interfered  with.  It  cannot  be  thought  that 
the  government  has  the  power  or  authority  to  divert  the 
stream,  dry  up  the  water,  or  so  contaminate  it  that  it 
could  not, be  used  for  proper  purposes.  The  govern- 
ment has  no  more  property  in  the  water  than  a  riparian 
owner  or  the  public.  The  beneficent  Creator  opened 
the  fountains  which  filled  Hie  stream  for  the  benefit  of 
his  creatures,  and  has  bestowed  no  power  upon  man 
or  governments  created  by  man  to  defeat  his  benef- 
icence. Of  course,  the  use  of  >the  water  may  be 
regulated  by  the  state,  but  the  state  may  not  forbid  its 
use  to  the  people.  As  streams  of  |  water  begin  ex  Jure 
naiurogj  they  are  subject,  as  to  course  and  use,  only  to 
nature's  laws.  The  maxim  of  the  common  law  intended 
to  protect  all  people  in  the  enjoyment  of  nature's 
water-courses,  namely,  "  aqica  currii  et  debet  currere  ut 
currere  solebai^'^  is  as  obligatory  upon  the  government 
as  upon  the  citizens.  Under  this  maxim  there  can  be  no 
restriction  upon  the  use  and  enjoyment  of  water  when 
flowing  in  nature's  stream.  Whoever  has  lawful  access 
to  the  stream  flowing  over  a  bed  owned  by  the  govern- 
ment, and  held  in  trust  for  the  benefit  of  the  i)eople,  may 
use  the  water  as  regulated  by  law.  In  the  case  before 
us  it  is  not  shown  nor  claimed  that  the  plaintiff  did  not 
have  lawful  right  to  go  upon  the  stream. 

It  is  plain  that  the  same  rights  to  the  ice  exist 
which  may  be  held  to  the  water,  for  the  ice  is  water 
another  form, — is  congealed  water.    Its  uses  for  comfort, 
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luxury  and  health  are  known  and  demanded  every- 
where. It  cannot  be  doubted  that,  in  accord  with 
the  views  we  have  expressed,  Any  citizen  who  may 
lawfully  go  upon  the  stream  may  gather  ice  from  it 
under  the  regulations  prescribed  by  law.  He  is  entitled 
to  the  ice  he  prepares  by  his  labor  to  be  removed.  It  is 
plain  that,  if  he  cuts  ice  for  transportation  to  his 
icehouse,  another  cannot  rob  him  of  his  labors  by 
carrying  away  his  ice ;  and  it  is  plain  that  when  he 
makes  preparations  to  use  the  ice  upon  a  certain  part 
of  the  stream,  prepares  its  surface  for  cutting,  erects 
machinery  to  handle  the  ice,  makes  walks  or  ways  for 
workmen,  or  in  any  other  proper  manner  indicates  the 
part  of  the  stream  which  he  occupies  in  his  operations, 
which  must  be  reasonable  in  extent  and  in  all  other 
vespects,  he  has  a  property  right  to  the  occupation  of 
such  locality  during  the  ice  season,  and  to  the  ice  formed 
there.  When  men  are  thrown  together  without  gov- 
ernment or  established  rules  to  regulate  their  possessions 
and  use  of  the  land  they  occupy,  they  tacitly  assent  to 
just  such  rules  as  follow  from  the  doctrines  we  have 
announced.  This  has  been  done  by  settlers  and  miners 
in  every  territory  of  the  Union,  as  well  as  in  every  land 
where  the  ideas  of  civilized  justice,  and  especially  the 
Anglo-Saxon,  ideas  of  the  protection  of  individual 
property,  prevail.  Shall  not  the  courts,  where  there  is 
established  government,  recognize,  protect  and  enforce 
rights  which  are  instinctively  recognized  by  our  people  ? 
Indeed,  courts  are  established  to  enforce  and  protect  all 
rights  held  by  men  not  surrendered  to  the  state,  thereby 
promoting  order  and  peace  of  the  state.  In  support  of 
these  views  we  cite  the  following  authorities :  Wood- 
man V.  Pitman^  79  Me.  456 ;  10  Atl.  Rep.  321  ;  Ice  Co. 
V.  Steamer  Excelsior,  44  Mich.  229 ;  6  N.  W.  Rep.  636  ; 
88  Amer.  Rep.  246,  and  notes;  Inhabitants  of  West 
Roxbury  i>,  Stoddard,  7  Allen,  158;  Pain  v.  Woods, 
108  Mass.  160 :  Angell,  Water-Courses,  sees.  74,  93,  135, 
636,  and  notes  to  each  section ;  Hickey  tJ.  Hazard,  3 
Mo.  App.  480 ;  Wood  v.  Fowler,  26  Kan.  682 ;  Brastow 
t.  Ice  Co.,  77  Me.  100 ;  Oage  v.  Steinkrauss,- 131  Mass. 
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'  222 ;  Rowell  v.  JDoyle^  13  Mass.  474 ;  Lorman  d.  Benson^ 
8  Mich.  18 ;  77  Amer.  Dec.  436,  and  notes ;  Village  of 
Brooklyn  v.  Smithy  104  111.  429 ;  Hydraulic  Co,  v.  Butler j 
91  Ind.  136;  Higgins  v.  Kusterer,  41  Mich.  318;  2 
N.  W.  Rep.  13.  See  27  Amer.  Law  Reg.,  p.  240,  for  notes 
to  the  case  of  Woodman  v.  Pitman^  supra^  citing  some 
other  cases. 

VII.  This  case  is  distinguishable  from  Murphy  v. 
Railroad-^  65  Iowa,  473,  and  Tar  ley  v.  Tucker^  6  Mo. 
683,  and  other  cases  cited  upon  the  same  point  by 
counsel,  by  its  facts.  In  these  cases  it  was  held  that 
trespassers  upon  land, — ^government  or  private, — who  cut 
grass  or  timber  for  removal,  acquired  no  proi)erty 
therein.  The  grass  and  timber  are  a  part  of  the  realty, 
and  are  permanent,  and  not  subject,  as  water,  to  move- 
ment and  change.  The  owner  of  the  land  owns  the 
grass  and  trees.  But  the  owner  of  the  land  over  which 
a  stream  flows  does  not  own  the  water  so  as  to  appro- 
priate it  to  his  own  exclusive  use,  and  stop  its  flow. 
He  may  lawfully  enjoy  it  while  it  is  flowing  over  his 
land.  When  it  enters  the  land  of  another  he  loses  all 
interest  in  it.  The  cases  cited  above  are  not  applicable 
to  the  facts  of  the  case  before  us. 

These  considerations  lead  us  to  the  conclusion  that 
the  court  below  erred  in  withdrawing  the  case  from 
the  jury,  and  directing  a  verdict  for  the  defendant. 
Revebsed. 


84    ao 


88    618 
87    384 


82 

fil8 

113 

S67 

113 

568 

118 

719 

83 

618 

127 

435 

82 

518 

130 

752 

JonN  C.  Gates,  Appellant,  v.  Chicago,  St.  Paul  & 
Kansas  City  Railway  Company, 

Appellee. 

1.  Railroads:  occupation  of  citt  streets:  obossino:  damaq^. 
The  defendant,  in  constructing  its  road  across  one  of  the  streets  of 
a  city,  built  an  embankment  across  said  street  to  the  heighth  of 
five  feet  above  the  established  grade,  and  at  an  angle  of  ninety- 
seven  degrees,  upon  which  its  ties  and  rails  were  laid.  In  con- 
structing a  crossing  over  said  embankment  for  travel  upon  the 
street  thus  crossed  the  defendant  filled  in  along  said  street  in  front 
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of  the  plaintiff's  property  for  the  distance  of  about  fifty-four  feet» 
thus  forming  an  incline  in  front  of  the  plaintiff 's  property  from 
the  grade  of  the  street  to  about  four  feet  abov/^.  No  part  of  said 
railroad  nor  of  the  embankment  or  fills  touched  upon  the  plaintiff 's 
property,  nor  did  said  property  abut  upon  any  part  of  said  street 
covered  by  the  upper  portions  of  the  embankment,  and  the  ties  and 
rails  thereon,  but  it  did  abut  upon  that  part  of  said  street  that 
would  have  been  covered  by  the  lower  part  of  the  enlbankment, 
had  it  been  constructed  without  an  approach,  and  of  the  usual 
*  width,  and  did  abut  upon  the  portion  of  the  street  covered  by 
the  foot  of  the  embankment  and  the  fill.  Held,  that  the  crossing 
made  by  the  defendant  was  such  as  a  city  or  town  might  authorize 
or  forbid  under  the  provisions  of  section  464  of  the  Code,  and  that 
the  extension  of  the  embankment  onto  any  part  of  the  street  abutted 
by  the  property  of  the  plaintiff  was  such  an  occupation  of  the  street 
by  the  defendant's  track  as  rendered  it  liable  in  damages  for  the 
injury  done  thereby  to  said  property. 

2.     : : .    The  provisions  of  sections  1263  and  1263 

of  the  Code  of  1873  have  reference  only  to  such  crossings  as  are 
raised  or  lowered  for  the  purpose  of  having  the  railway  cross  over 
or  under  the  same,  and  are  not  authority  for  changing  the  grade 
of  a  city  street  for  the  purpose  of  making  a  crossing  over  a  railway 
track  laid  across  such  street,  and,  where  the  grade  of  a  street  is 
changed  for  such  purpose  by  a  railway  company  by  "filling,"  to 
forift  an  approach  to  its  roadbed  crossing  such  street,  such 
approach  constitutes  a  part  of  the  company's  "  railway  track" 
within  the  meaning  of  section  464  of  the  Code. 

Appeal  from  Black  Hawk  District  Court. — ^Hon.  J.  J. 

Ney,  Judge. 

Thursday,  May  21,  1891. 

Action  under  section  464  of  the  Code  to  recover 
damages  to  abutting  lots  caused  by  the  construction  of 
the  defendant's  railroad.  The  defendant's  demurrer 
to  the  petition  being  sustained,  and  the  plaintiff  elect- 
ing to  stand  upon  his  petition,  judgment  was  entered 
dismissing  the  same,  from  which  the  plaintiff  appeals. 
Meversed. 

Afford  &  Gates  and  (7.  TT.  Mullen^  for  appellant : 
Some  part  of  the  railroad  must  be  in  the  street  opposite 
the  abutting  owner's  property  to  afford  him  any  relief 
under  section  464  of  the  Code.  Morgan  \  Railroad^ 
64  Iowa,  689.     Some  part  of  the  track  or  embankment 
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or  roadbed  must  be  in  the  street  opposite  the  abutting 
owner's  property,  in  such  a  manner,  or  to  such  an 
extent,  as  of  itself  to  injure  or  damage  such  abutting 
owner.  Rinard  2).  Railroad^  66  Iowa,  440.  When  the 
railroad  makes  a  diagonal  crossing  in  such  a  way,  that 
a  portion  of  its  track,  embankment  or  roadbed  is  in 
the  street  in  front  of  the  abutting  owner's  property, 
such  owner  can  recover.  Eaos  v.  Railroad^  78  Iowa, 
28.  The  crossing  in  this  case  is  not  a  mere  cross- 
ing of  a  street  by  a  railroad,  but  it  is  a  diagonal 
'  crossing  made  in  such  a  way  that  a  portion  of  the  track 
or  roadbed  Is  within  Franklin  street  in  front  of  plain- 
tiff's  property.  The  railroad  cannot  shield  itself  from 
liability  by  styling  or  calling  the  whole  embankment  in 
the  street  an  approach.  Section  464  of  the  Code  is  not 
restricted  in  its  operation  to  the  mere  physical  needs  of 
defendant's  embankment  or  roadbed,  but  that  if  any 
portion  of  the  roadbed  or  embankment,  as  required  by 
law,  is  in  the  street  in  front  of  the  plaintiff's  property, 
it  is  a  location  and  laying  down  of  its  tracks  in  the 
street  in  such  a  manner  and  to  such  an  extent  that 
plaintiff,  if  injured  thereby,  can  recover.  The  term, 
locating  and  laying  down,  means  placing  and  construct- 
ing it.  But  what  is  the  meaning  of  the  word  track  as 
used  in  this  section?  Webster  gives  the  several 
meanings  of  the  word  as  follows:  "(1)  A  mark  left 
by  something  that  has  passed  along,  as  the  track  of  a 
ship,  a  wake,  track  of  a  meteor,  a  track  of  a  sled  or 
sleigh.  (2)  A  mark  or  impression  left  by  the  foot. 
( 3 )  A  road  or  beaten  path.  ( 4 )  Course,  way,  as  the 
track  of  a  comet.  ( 6 )  Railways.  A  permanent  way. 
It  means  something  more  than  the  iron  rails  or  the 
rails  and  ties.  It  includes  in  its  meaning  the  rails, 
the  ties,  the  roadbed  and  embankments ;  where  there  is 
a  deep  depression  of  the  surface  it  embraces  the  whole 
fill,  trestle  work,  bridges,  etc.  Where  there  is  an 
elevation  or  hill  it  includes  the  cut.  It  includes  the 
whole  imj^ression  or  change  made  in  the  surface  of  the 
earth  by  the  road,  as  a  step  changes  the  appearance  of 
the  ground  in  its  immediate  locality,  leaving  a  mark 
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which  is  called  a  track.  In  Illinois  it  has  been  held 
that  the  words,  railroad  track,  include  land  held  in 
actual  use  by  the  railroad  company  for  sidetracks, 
switches  and  turn-outs,  and  also  the  right  of  way  of  the 
company.  C.  &  A.  Hy.  Co.  v.  People,  98  111.  350; 
Buchner  v.  Railroad,  56  Wis.  403 ;  60  Wis.  264.  The 
true  construction  of  section  464  of  the  Code  is  this :  If 
a  railroad,  in  building  its  line  or  in  constructing  any  of 
the  physical  or  legal  requirements  of  the  road,  either  in 
the  shape  of  roadbed,  embankments,  approaches  or  cuts, 
occupies  a  street  in  such  a  manner  as  to  damage  an 
abutting  property-owner,  it  is  in  the  contemplation  of 
the  statute  a  location  and  laying  down  .of  its  track  in 
the  street.  Mulholland  v.  Railroad,  60  Iowa,  740 ; 
Drady  «.  Railroad,  57  Iowa,  393  ;  Hansen  v.  Railroad, 
61  Iowa,  588 ;  City  of  Denver  t>.  Bayer,  23  Am.  L.  Reg. 
440,  and  note.  It  has  been  held  in  this  state  that  the 
embankment  and  approach  of  a  road  are  a  part  of  its 
track  or  roadbed.  Farley  v.  Railroad,  42  Iowa,  234 ; 
City  of  Newton  v.  Railroad,  66  Iowa,  442.  In  Wis- 
consin this  question  has  been  before  the  supreme  court 
in  such  a  manner  as  to  involve  a  full  discussion  and  a 
positive  decision  as  to  the  extent  that  lateral  cuts  or 
embankment  approaches  form  a  part  of  the  roadbed  or 
track.  Buchner  v.  Railroad,  56  Wis.  403;  60  Wis. 
264;  Sioux  City,  etc.,  Ry.  Co.  v.  Weimer,  20  N.  W. 
Rep.  349.  The  words  on  and  upon  a  street  are  broad 
enough  to  include  a  railway  track  that  is  laid  across  a 
street.  The  track  is  certainly  on  and  upon  the  street 
for  the  distance  it  occupies  in  crossing  the  street.  In 
Drady n.  Railroad,  57  Iowa,  407,  this  court  said :  "It 
is  apparent  from  examination  of  section  464  of  the  Code 
that  the  legislature  had  two  distinct  objects  in  view, 
namely  :  First.  To  give  to  the  cities  complete  control 
over  their  streets,  and  to  empower  them  to  forbid  their 
occupation  by  lines  of  railway.  Second.  To  provide  that 
the  streets  could  be  occupied  by  railway  tracks  only 
after  compensation  for  the  injury  to  the  abutting 
property.  The  adoption  then  of  section  464  was  a 
repeal  of  section  1262,   or  the  judicial  construction  of 
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said  section,  so  far  as  it  relates  to  cities  and  towns 
announced  in  Milhurn  r).  Cedar  Rapids^  12  Iowa,  258. 
If  the  railway  in  making  its  crossing  confined  the 
approach  to  its  right  of  way,  and  such  approach  did 
not  intrude  in  the  street  in  front  of  private  property, 
the  railway  company  would  not  be  liable.  But  when  it 
extends  the  embankment  which  it  is  required  to  build 
in  the  street,  to  afford  the  public  an  opportunity  to 
cross  over  its  road  along  such  street  to  such  a  distance 
and  height  as  to  raise  the  grade  of  such  street  in  front 
of  an  abutting  owner's  property,  then  it  has,  within  the 
meaning  of  the  statute,  located  and  laid  down  a  portion 
of  its  track  and  roadbed,  which  it  is  under  a  legal 
necessity  of  building  in  the  street  in  front  of  an  abutting 
property-owner,  and  must  pay  all  damage  to  such 
abutting  owner  as  is  given  in  the  manner  of  arriving  at 
the  same  by  section  464.  By  this  construction  sections 
464  and  1262  can  be  harmonized  and  full  f ffect  given  to 
all  the  provisions  of  each,  though  at  the  expense  of 
some  violence  to  other  sections  cited. 

0.  (7.  Miller  and  Fouke  &  Lyon^  for  appellee :  Sec- 
tion 1262  of  the  Code  in  its  original  form  authorized  the 
construction  of  railway  tracks  along  and  upon  the 
streets  of  a  city  without  the  consent  of  the  municipal 
authorities,  and  without  the  payment  of  damages  to 
abutting  property-owners,  or  to  the  city.  City  of  Clin- 
ton  IJ.  Railroad^  24  Iowa,  465.  The  only  liability  which 
would  accrue  from  the  proper  construction  of  a  railway 
track  on  a  street  was  in  a  case  where  the  fee  of  the 
street  was  in  the  adjoining  property-owner.  Kuclier- 
man  v.  Railroad,  46  Iowa,  366.  Section  1262  was 
amended  by  the  fifteenth  general  assembly  substituting 
the  word  • '  cross ' '  for  the  word  * '  pass ' '  in  the  third  line  of 
the  section,  and  by  adding  to  the  end  of  it  the  words  '*at 
such  place  of  crossing."  The  question  presented  by 
this  case  involves  the  construction  of  the  words  "cross 
over"  in  section  1262,  and  the  words  "  on  "  and  "upon" 
of  section  464.  As  the  same  general  assembly  created 
both  of  these  sections  in  the  form  in  which  they  now 
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exist,  the  presumption  is  conclusive  that  one  does  not 
repeal  the  other  in  any  part.  In  section  1262  the  words 
^' cross  over"  are  wholly  unrestricted,  and,  under  the 
rule  laid  down  in  Milburn  v.  Cedar  Rapids^  12  Iowa, 
258,  the  court  will  not  infer  an  intention  of  a  restricted 
use  of  the  words.  The  right  plainly  given  by  the 
statute  is  to  '*  cross  over"  any  public  highway.  The 
plaintiff  brings  his  action  under  section  464,  and  must 
show  his  right  to  recover  by  reason  of  his  property 
abutting  upon  the  street  upon  which  the  defendant  has 
laid  down  its  track.  The  averments  of  the  petition 
show  conclusively  that  no  part  of  the  ties  or  rails  are  in 
the  street  opposite  plaintiff's  property.  The  portion  of 
the  embankment  necessary  for  the  operation  of  defend- 
ant's road  is  the  portion  upon  which  the  ties  and  rails 
rest.  The  fill  of  the  approach  in  the  street  is  in  no 
manner  necessary  to  defendant  for  the  operation  of  its 
railway.  To  entitle  plaintiff  to  recover  he  must  show 
by  the  allegations  of  his  petition  that  some  portion  of 
the  street  in  front  of  his  property  is  occupied  by  the 
defendant's  track.  Morgan  v.  Railroad^  64  Iowa,  590 ; 
Rinard  v.  Railroad^  66  Iowa,  441.  The  plaintiff  has 
no  right  to  designate  any  part  of  the  approach  "an 
embankment."  The  defendant  was  obligated  by  law, 
when  it  crossed  the  street,  at  whatever  grade  it  might 
adopt,  to  make  suitable  and  proper  approaches  to  such 
crossing.  Under  section  1262  the  right  of  a  railway  to 
cross  the  streets  of  the  city  without  the  consent  of  the 
city  council  and  to  raise  or  lower  the  grade  of  such 
street  for  the  purpose  of  such  crossing  is  clear  and 
explicit,  we  think,  and  the  language  is  free  from  any 
ambiguity.  State  v.  Railroad,  63  Iowa,  608.  The  abso- 
lute right  to  thus  cross  a  street  is  tacitly  recognized 
in  Morgan  v.  Railroad,  64  Iowa,  590 ;  Ottenot  v.  Rail- 
road, 23  N.  E.  Rep.  169  ;  Bellinger  v.  Railroad,  23 
K  Y.  42;  Uline  v.  Railroad,  101  N.  Y.  98;  s.  o.,  4 
N.  E.  Rep.  536 ;  Conklin  v.  Railroad,  102  N.  Y.  107 ; 
s.  0.,  6  N.  E.  Rep.  663.  Before  the  change  in  section 
1262  by  substituting  the  word  "cross"  for  the  word 
"pass"  it  was  repeatedly  held  by  this  court  that  the 
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section  as  it  then  stood  autliorized  the  construction  of 
railroads  on  and  along  the  streets  of  a  city  without  any 
liability  to  abutting  property-owners.  By  the  adoption 
of  section  464  and  the  change  of  1262  the  occupancy  of 
a  street  by  a  railroad  track  longitudinally  was  prohib- 
ited, by  the  former  section,  except  upon  a  compliance 
with  the  conditions  therein  provided,  and  by  the  latter 
section  an  unrestricted  right  was  conferred  by  the  legis- 
lature to  cross  any  and  all  streets  and  alleys  of  a  city 
upon  the  grade  thereof  or  any  other  grade,  only  making 
it  obligatory  upon  the  railroad  company  to  put  such 
street  in  suitable  condition  for  the  traveling  public. 

Given,  J. — The  petition  shows  that  plaintiff  is  the 
owner  of  two  lots  on  the  comer  of  Sixth  and  Franklin 
streets  in  the  city  of  Waterloo,  upon  which  lots  are  two 
dwelling-houses;  that  the  defendant  located  and  con- 
structed its  railroad  diagonally  across  Franklin  street 
at  an  angle  of  ninety-seven  degrees,  and  that  in  con- 
structing the  same  an  embankment  was  made  about  five 
feet  above  the  established  grade  6f  Franklin  street. 
That  in  constructing  a  crossing  over  said  embankment, 
for  the  travel  on  Franklin  street,  the  defendant  filled  in 
along  said  street  in  front  of  the  plaintiff's  property  for 
a  distance  of  about  fifty-four  feet,  thus  forming  an 
incline  in  front  of  plaintiff's  property  from  the  grade  of 
the  street  to  about  four  feet  above.  That,  while  no  part 
of  the  railroad  or  the  embankments  or  fills  touch  upon 
the  plaintiff's  property,  nor  does  said  property  abut 
upon  any  part  of  Franklin  street  covered  by  the  upper 
portions  of  the  embankment  and  the  ties  and  rails 
thereon,  it  does  abut  upon  that  part  of  Franklin  street 
that  would  have  been  covered  by  the  lower  part  of  the 
embankment  had  it  been  constructed  without  an 
approach,  and  of  the  usual  width,  and  does  abut  upon 
that  part  of  Franklin  street  covered  by  the  foot  of 
the  embankment  and  the  fill  for  the  crossing  as  con- 
structed. The  plaintiff  alleges  that  because  of  such 
location  and  construction  and  the  operation  of  the  rail- 
road he  is  damaged,  and  that  the  defendant  did  not 
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cause  the  injury  to  be  compensated,  wherefore  he  asks 
to  recover.  The  grounds  of  demurrer  are  that  the  facts 
stated  do  not  constitute  a  cause  of  action  against  the 
defendant,  and  for  the  reason  that  the  law  made  it 
incumbent  upon  the  defendant  to  construct  the  crossing. 
I.  It  is  claimed  in  support  of  the  demurrer  that 
under  section  1262  of  the  Code  the  railroad  may  be  con- 
structed across  a  street  without  the  consent 
'  oot'upntii.nof  of  the  city  or  town,  and  without  becoming 
crosMnK:  *  liable  to  abutting  lot-owners  under  section 
*™**^*'  464.  Section  464  of  the  Code  declares  that 
cities  *' shall  have  the  power  to  authorize  or  forbid  the 
location  or  laying  down  of  tracks  for  railways  or  street 
railways  on  all  streets,  alleys  and  public  places;  but 
no  railway  track  can  thus  be  located  and  laid  down 
until  after  the  injury  to  the  property  abutting  upon 
the  street,  alley  or  public  places  upon  which  said  rail- 
road is  proposed  to  be  located  has  been  ascertained  arid 
compensated "  in  the  manner  provided  by  law.  Code, 
section  1262,  provides  that  any  railroad  company  "may 
raise  or  lower  any  highway  for  the  purpose  of  having 
its  railway  cross  over  or  under  the  same."  It  will  be 
noticed  that  compensation  is  only  provided  for  injury 
to  the  property  that  abuts  upon  the  street  upon 
which  the  railroad  track  has  been  or  is  proposed 
to  be  located.  In  Morgan  v,  Hailroad,  64  Iowa, 
689,  it  was  held  that  this  provision  only  applies  to 
property  that  abuts  upon  the  portion  of  the  street 
occupied  by  the  track.  The  evident  purpose  of  section 
464  is  to  give  to  towns  and  cities  the  control  of  their 
streets,  as  against  the  occupation  thereof  by  railroad 
tracks  longitudinally  thereon,  and  to  provide  compen- 
sation to  owners  of  property  abutting  upon  the  part  of 
a  street,  etc.,  that  has  been  or  is  to  be  occupied  by  a 
railroad  track  to  the  damage  of  the  property.  Ordina- 
rily a  track  crossing  a  street  does  not  occupy  any  part 
of  that  street  in  front  of  property  abutting  upon  it,  and 
in  such  case  there  is  clearly  no  liability.  It  is  equally 
clear  that  when  the  track  occupies  the  street  longitudi- 
nally there  is  abutting  property  and  liability  for  damage 
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thereto.  If  the  track  crosses  the  street  at  such  an  angle 
as  that  property  does  not  abut  upon  it,  there  is  no 
liability ;  but  if  it  crosses  at  such  an  angle  as  to  occupy 
any  part  of  the  street  in  front  of  property  abutting 
upon  it,  this  ia  an  occupation  longitudinally.  Enos  v. 
Railroad^  78  Iowa,  28.  We  are  clearly  of  the  opinion 
that  the  city  or  town  may  authorize  or  forbid  such  a 
crossing,  and  that  the  company  is  liable  for  damages  to 
abutting  property.  Whether  cities  and  towns  may  for- 
bid a  crossing  made  at  such  an  angle  as  that  there  is  no 
abutting  property  we  do  not  determine,  as  the  question 
is  not  necessarily  involved  in  this  case. 

II.  Section  1262  of  the  Code  provides  that  any 
railroad  company  "  may  raise  and  lower  any  *  *  * 
highway  for  the  purpose  of  having  its  railroad  cross 
over  or  under  the  same ;  and  in  such  cases  said  corpora- 
tion shall  put  such  highway,  as  soon  as  may  be,  in  as 
good  repair  and  condition  as  before  such  alteration." 
The  appellee  contends  that  under  this  authority  it  may 
locate  and  lay  down  its  track  across  streets,  etc.,  with- 
out permission  from  the  city  or  town.  As  said  in  JEnos 
V.  Railroad^  supra^  the  necessity  for  giving  the  cities 
and  towns  power  to  prevent  the  occupation  of  their 
streets  longitudinally  is  obvious.  Those  reasons,  how- 
ever, do  not  apply  with  equal  force  to  the  crossing  of 
streets  in  a  way  that  does  not  occupy  in  front  of 
property  abutting  upon  them.  It  is  a  well-known  fact 
that  to  occupy  a  street  longitudinally  does  interfere 
with  public  travel,  even  to  the  extent  sometimes  of 
totally  preventing  it,  and  that  the  railroad  crossing  does 
not  hinder  travel  to  such  an  extent.  Considering  these 
two  sections  together  as  they  now  stand,  their  amend- 
ment by  the  same  general  assembly,  and  the  reasons 
for  the  amendments  and  for  the  law  as  it  now  is,  we  are 
led  to  the  conclusion  that  cities  and  incorporated  towns 
have  not  the  power  to  forbid  the  location  and  laying 
down  of  railroad  tracks  across  their  streets,  but  may 
forbid  the  location  and  laying  down  of  such  trucks  when 
they  occupy  the  street  in  front  of  property  abutting 
thereon  to  the  damage  of  the  property.    To  hold  that 
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citids  and  towns  may  forbid  any  crossing  of  their  streets 
with  railroad  tracks  would  put  it  in  their  power  to  pre- 
vent the  construction  of  railroads  into  or  through  their 
limits.  With  the  right  to  cross  streets  so  as  not  to 
occupy  them  in  front  of  property  abutting  thereon  a 
railroad  company  may,  by  acquiring-  right  of  way 
between  streets  to  be  crossed,  construct  its  road  into  or 
through  a  city  without  its  permission.  If  it  may  not 
cross  streets  without  permission,  then  it  may  be  entirely 
barred  from  entering  or  passing  through  the  city,  to  the 
prejudice  of  other  parts  of  the  country.  Surely  such  a 
power  was  never  intended.  It  is  said  this  may  be  safely 
left  to  cities,  and  that  their  anxiety  for  railroads  will 
prevent  any  abuse  of  the  power  ;  but  this  does  not  argue 
against  the  unreasonableness  of  such  a  power,  nor  put 
words  into  the  statute  that  would  confer  it. 

III.  According  to  the  petition,  the  track  crosses 
Franklin  street  at  an  angle  of  ninety-seven  degrees, — 
an  angle  varying  but  seven  degrees  from  a  right  angle. 
It  cannot  be  said  from  the  angle  alone  that  the  track 
occupies  any  part  of  the  street  abutted  by  plaintiff's 
property.  It  does  appear  that  the  embankment  upon 
which  the  ties  and  rails  are  laid  does  occupy  a  part 
of  Franklin  street,  upon  wl^ich  plaintiff's  property 
abuts.  Question  is  made  whether  the  embankment  is 
included  in  the  words  "  railway  track,"  as  used  in  sec- 
tion 464.  The  damage  allowed  is  not  that  caused  by 
the  laying  down  of  the  rails  and  ties,  but  for  the  loca- 
tion and  construction  of  the  railroad.  The  provision 
requiring  that  this  damage  shall  be  ascertained  and 
compensated  before  the  track  can  be  located  and  laid 
down  does  not  limit  the  damage  to  that  caused  by  what 
is  often  called  the  "track,"  as  distinguished  from  the 
"roadbed."  The  track  of  a  railroad  is  not  merely  the 
rails  and  ties  upon  which  cars  are  run,  but  it  is 
the  "road,  course,  way"  (Webster),  and  includes  all 
that  enters  into  and  composes  the  road,  the  course  and 
way.  The  embankment  upon  which  the  rails  and  ties 
are  laid  is  a  part  of  the  whole  that  makes  the  railroad 
track.    I^  because  of  the  angle  of  the  crossing,  the 
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height  of  the  embankment,  and  consequent  width  of  its 
base,  the  embankment  extends  onto  a  part  of  Franklin 
street,  abutted  by  plaintiff's  property,  and  the  property 
is  injured  thereby,  the  plaintiff  has  a  right  of  action 
under  section  464. 

IV.    Counsel  for  the  appellee  urge,  as  reasons  why 
the  company  should  not  be  held  liable  for  damages 

caused  to  the  plaintiff  by  constructing  the 

highway  crossing,  that  it  was  constructed 
in  obedience  to  the  requirements  of  section  1262  of  the 
Code,  and  because  it  is  not  part  of  the  railroad  track. 

The  authority  given  to  appellee  by  section  1262  is 
to  "raise  or  lower  any  *  *  *  highway  for  the 
purpose  of  having  its  railroad  crpss  over  or  under  the 
same."  Franklin  street  was  not  raised  for  the  purpose 
of  having  the  railway  cross  over  or  under  the  same,  but 
for  the  purpose  of  having  it  cross  on  the  railway  at  its 
grade.  This  section  does  not  authorize  the  changing  of 
highways  for  such  purposes,  nor  are  we  aware  of  any 
provision  of  the  statute  that  does.  Section  1268  of  the 
Code  requires  railroad  companies  to  construct,  at  all 
points  where  such  railway  crosses  any  public  highway, 
good,  sufficient  and  safe  crossings  and  cattle-guards. 
It  is  evident  that  this  provision  is  not  intended  to  apply 
to  streets  in  cities  and  towns.  The  duty  imposed  upon 
railroad  companies  by  sections  1262  and  1263,  to  put 
and  maintain  the  highway  in  good  condition,  has  refer- 
ence only  to  those  that  are  raised  or  lowered  for  the; 
purpose  of  having  the  railway  cross  over  or  under  the 
same.  We  think  that  in  raising  Franklin  street  as  and 
for  the  purpose  it  did  the  company  was  acting  without 
authority  of  statute,  and  that  the  construction  of  the 
highway  crossing  was  not  in  obedience  to  the  retire- 
ments of  section  1262.  The  fill  forming  the  approach  to 
the  crossing  was  rendered  necessary  by  reason  of  the 
railroad  being  located  and  constructed  as  it  was.  While 
it  is  true  the  railroad  could  have  been  operated  without 
the  crossing,  yet,  as  the  crossing  was  rendered  necessary 
by  reason  of  the  construction  of  the  railroad,  it  would 
not  have  been  a  complete  railroad  without  the  crossing. 
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In  view  of  the  necessity  of  the  relation  that  the  crossing 
sustains  to  the  railroad,  and  the  fact  that  it  was  con- 
structed -by  the  railroad  company,  we  are  led  to  the 
conclusion  that  it  is  a  part  of  the  railroad  track,  within 
the  meaning  of  that  term  as  used  in  section  464  of  the 
Code. 

These  considerations  lead  us  to  the  conclusion  that 
the  petition  does  state  facts  showing  a  cause  of  action 
against  the  defendant,  and  that  the  court  erred  in 
sustaining  the  demurrer.    Reversed. 


William  E.  Merrill,  Appellant,  v.  T.  H.  Tobin  et  al.y 

Appellants. 

The  Same  v.  John  H.  Mr.XRONEY  et  al.^  Appellants. 
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Estoppel :  former  adjudication  :  questions  not  in  issue.  In 
an  action  to  quiet  his  title  to  certain  lands  against  the  claims 
of  the  defendants  in  adverse  possession,  the  plaintiif  pleaded  in  his 
petition  by  way  of  estoppel,  that,  believing  himself  to  be  the 
owner  of  the  land,  he  had  paid  the  taxes  on  the  same  for  a  long 
series  of  years  with  the  knowledge  of  the  defendants,  and  without 
objection  on  their  part.  The  superior  title  to  the  land  being 
adjudged  to  be  in  the  defendants,  and  the  plaintiff  having  com- 
menced this  action  to  recover  of  the  defendants  the  amount  of 
the  taxes  paid  as  aforesaid,  held,  that  the  claim  for  taxes  was  not 
put  in  issue  in  the  former  action  by  the  plea  above  indicated,  nor 
was  it  a  question  which  was  incident  to  the  demand  made  in  the 
former  action,  and  which  might  have  been  litigated  therein,  and 
the  plaintiff  was  not,  therefore,  estopped  by  the  decree  in  the 
former  case  from  maintaining  this  action. 

Taxes:  payment  of  on  land  of  another:  recovery.  The 
plaintiff  entered  certain  lands  through  an  agent,  upon  county 
land  warrants,  and  received  from  the  United  States  a  patent 
tlierefor.  The  land  was  not  fenced,  and  was  wild,  unbroken  and 
uncultivated  prairie,  and  the  possession  by  which  the  defendants 
succeeded  in  defeating  the  plaintiff  *s  title  was  the  cutting  of  hay 
and  stacking  it  upon  the  land,  and  such  other  acts  of  dominion 
over  it  as  it  was  susceptible  of  in  its  wild  state.     For  eighteen 
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years  the  plaintiff  paid  the  taxes  upon  the  land,  and  during  all 
that  time  was  a  non-resident  of  the  state,  and  did  not  visit  the 
land,  nor  have  any  knowledge  of  any  adverse  claim  thereto,  nor 
of  anyone  being  in  pospession  thereof,  until  at  the  end  of  that 
time,  when  he  immediately  commenced  an  action  to  quiet  liis 
title  thereto.  Held,  that  the  plaintiff  was  justified  in  the  pay- 
ment of  the  tax^  on  the  land,  and,  that  the  evidence  showed  that 
such  payment  was  made  in  good  faith. 

8.     :  :  :   evidence.     The   receipts   held   by   the 

plaintiff  for  taxes  paid  by  him  from  year  to  year  upon  the  lands 
in  question  held  to  be  sufficient  proof  of  the  amounts  paid  upon 
ihe  lands  of  the  respective  defendants. 

4.     : : :  lien.      The  present  owners  of  the  land 

having  acquired  title  thereto  with  full  knowledge  of  the  facts 
relating  to  the  payment  of  the  taxes  thereon  by  the  plaintiff,  held, 
that  the  plaintiff  was  entitled  to  have  the  taxes  so  paid  estab- 
lished as  a  lien  upon  the  land. 

Appeal  from  Palo  Alto  District  Court. — Hon.   Lot 

Thomas,  Judge.     • 

Thursday,  May  21,  1891. 

These  two  actions  involve  the  same  questions,  and, 
by  agreement,  they  were  tried  together  in  the  district 
court,  and  submitted  as  one  case  in  this  court,  and 
they  will  be  determined  in  one  opinion. 

The  object  of  the  actions  is  to  recover  for  ceitain 
taxes  paid  by  the  plaintiff  upon  a  half  section  of  land 
in  Palo  Alto  county,  and  to  enforce  the  payment  thereof, 
by  the  establishment  of  a  lien  upon  the  land.  During 
the  time  that  the  taxes  were  paid  by  the  plaintiff  the 
defendants  Tobin  and  Mulroney  each  owned,  or  claimed 
to  own,  one  hundred  and  sixty  acres  of  the  land.  The 
causes  were  fully  tried  upon  their  merits,  and  there 
were  decrees  entered  against  Tobin  and  Mulroney  for 
the  taxes  paid  on  their  respective  quarter  sections,  but 
the  court  refused  to  charge  the  amount  of  the  taxes  as 
liens  upon  the  land,  and  dismissed  the  petition  as  to 
the  grantees  holding  under  Tobin  and  Mulroney.  Both 
the  plaintiff  and  the  defendants  appeal. — Reversed 
upon  plaintiff's  appeal j  upon  defendants'  appeal^ 
ajjlnned^ 
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Soper  &  Alletiy  for  plaintiflf 

T.  W,  Harrison^  for  defendants. 

RoTHRocK,  J. — I.  It  appears  from  the  record  in 
the  case  that  in  the  year  1863  the  plaintiff  received 
,  „  from  the  United  States  two  patents,  one  for 

1.  Estoppel:  *  ' 

former  adjndi-   each  of  the  Quarter  sections  of  land,  the 

cation:  que»-  .^      ,      .  ' 

iisue  "^^^  *"       *^^  upon  which  is  in  controvert  in  these 

actions.  These  patents  were  issued  in 
pursuance  of  actual  entries  of  the  land  made  at  the 
proper  United  States  land-office,  said  entries  having 
been  made  upon  county  land-warrants.  In  1859  the 
same  land  was  selected  and  certified  as  swamp  lands 
under  the  swamp-land  act  of  congress,  and  conveyances 
were  made  by  Palo  Alto  county  to  J.  Stockdale,  who  in 
1861  conveyed  one  quarter  section  to  the  defendant, 
Thomas  Tobin,  and  in  1862  conveyed  the  other  quarter 
section  to  the  defendant  Mulroney.  These  parties 
claimed  to  own  the  land  during  the  entire  time  when 
the  taxes  now  in  controversy  were  paid  by  the  plaintiff. 
The  plaintiff  entered  the  land  in  entire  good  faith,  and 
never  authorized  anyone  to  take  possession  of  it,  and 
during  the  whole  time  that  he  paid  the  taxes  in  contro- 
versy he  believed  that  he  was  the  undisputed  owner  of 
the  land.  He  was  a  non-resident  of  the  state ;  did  not 
at  any  time  visit  the  land,  and  had  no  knowledge  of 
any  adverse  claim  thereto,  nor  of  anyone  claiming  to 
be  in  possession  thereof,  until  about  the  year  1883, 
when  he  immediately  commenced  actions  in  the  United 
States  circuit  court  against  Tobin  and  one  Shea,  to 
whom  Mulroney  had  conveyed  the  land,  to  quiet  his 
title  to  the  land  as  against  the  swamp-land  claims  under 
which  said  Tobin  and  Mulroney  claimed  the  land. 
These  suits  were  pending  in  said  courts  until  January 
24,  1887,  when  it  was  finally  determined  that  the  said 
Tobin  and  Mulroney  had  the  better  title,  and  that  the 
plaintiff  had  no  valid  claim  to  the  laud. 
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These  actions  to  recover  the  taxes  were  commenced 
on  January  3,  1889.  On  the  twenty-eighth  day  of  Sep- 
tember, 1886,  Tobin  conveyed  the  quarter  section  claimed 
by  him  to  one  Loughlin,  and  on  the  ninth  day  of  July, 
1887,  Loughlin  conveyed  the  same  land  to  Albert  E. 
Harrison,  and  on  the  fifth  day  of  November,  1887,  he 
conveyed  the  land  to  T.  W.  Harrison.  The  other 
quarter  section  was  conveyed  by  Shea  to  one  Flynn,  in 
the  month  of  October,  1886,  and  by  Flynn  to  said 
Albert  E.  Harrison,  July  9,  1887,  and  by  Albert  E.  Har- 
rison to  said  T.  W.  Harrison,  November  5,  1887. 

There  are  several  grounds  upon  which  it  is  claimed, 
in  behalf  of  the  defendants,  that  the  court  erred  in 
entering  decrees  against  Tobin  and  Mulroney  for  the 
taxes.  The  first  is  the  claim  in  behalf  of  the  defend- 
ants that  the  question  ss  to  the  taxes  and  the  right  to 
recover  therefor  was  adjudicated  in  the  actions  brought 
by  the  plaintiflE  to  quiet  his  title  to  the  land.  It  appears 
from  the  records  in  the  cases  in  the  United  States  cir- 
cuit court  that  the  plaintiff  pleaded  the  payment  of  the 
taxes  on  the  land  for  a  long^  series  of  3'ears  with  the 
knowledge  of  Tobin  and  Mulroney,  and  without  objec- 
tions on  their  part,  and  that  by  reason  thereof  they 
ought  to  be  estopped  from  setting  up  any  claim  of  title 
to  the  land.  ,  It  is  stated  in  the  petitions  in  those 
actions  that  the  taxes  so  paid  on  each  quarter  section 
amounted  to  four  hundred  and  fifty-eight  dollars  and 
seventy-three  cents.  But  no  claim  was  made  for  an 
accounting  for  said  taxes.  The  payment  thereof  was 
pleaded  merely  by  way  of  estoppel,  and  the  evidence 
shows  that  at  no  time  during  the  pendency  of  said 
actions,  by  pleadings,  supplementary  or  otherwise,  or 
in  any  other  manner,  was  any  claim  made  that  the 
plaintiff  should  have  his  taxes  refunded.  Those  actions 
were  tried  upon  the  claims  of  the  respective  parties  to 
the  title  of  the  land,  and  nothing  aside  from  that.  In 
this  state  of  the  record,  we  are  of  the  opinion  that  the 
plea  of  former  adjudication  is  not  well  taken.  Bradley 
V,  Cole,  67  Iowa,  650.  There  is  language  to  be  found  in 
the  decisioii3  to  the  effect  that  a  judgment  or  decree  is 
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an  estoppel,  not  only  as  to  every  ground  of  claim  or 
defense  actually  presented,  but  as  to  every  other  matter 
which  the  parties  might  have  litigated  and  had  decided, 
as  incident  to,  or  essentially  connected  with,  the  subject 
of  litigation.  But  this  is  true  only  when  restricted  to 
the  demand  or  claim  in  controversy,  and  included  in  the 
issues  joined  in  the  former  suit.  Where,  in  a  decree  in 
chancery,  it  appears  affirmatively  that  the  rights  of  the 
parties  wei*e  adjusted  upon  a  ground  which,  neither  in 
its  general  nor  special  statement,  includes  the  Matter 
now  in  controversy,  but  which,  on  the  contrary,  excludes 
and  leaves  it  open,  the  former  decree  is  not  an  adjudica- 
tion. Carl  V.  Knotty  16  Iowa,  379.  It  is  true  that  in 
the  case  at  bar  the  record  in  the  actions  in  the  United 
States  circuit  court,  and  the  decisions  and  decrees 
therein,  do  not  affinnatively  exclude  a  claim  for  the 
taxes  paid  by  the  plaintiff.  But  the  statements  of  the 
pleadings,  and  the  decisions  and  decrees,  do  as  effectu- 
ally exclude  the  idea  that  any  adjudication  was  sought 
or  effected  by  the  said  suits  as  if  it  had  been  stat^ed  in  so 
many  words  in  the  decree  that  claims  to  recover  for 
taxes  paid  were  not  adjudicated. 

II.  It  is  next  claimed  that  the  plaintiff  cannot  recover 
the  taxes,  because  he  never  had  any  valid  claim  to  the 
a.  taxkb:  pay.  1^^'  ^^^'  therefore,  did  not  pay  the  taxes 
KndMl'ai'mth-  ^^  S^^^  ^^^^^  uudcr  claim  of  ownership, 
er:  recovery,  aud  that  because  the  circuit  court  of  the 
United  States  detennined  that  the  plaintiff's  action  to 
quiet  title  was  barred  by  reason  of  the  adverse  posses- 
sion of  the  defendants  under  claim  of  title  for  the  ten 
years  prescribed  by  the  statute  of  limitation. 

We  do  not  think  this  position  should  be  sustained. 
We  think  that  tlie  evidence  shows  beyond  all  controversy 
that  the  plaintiff  paid  the  taxes  in  good  faith,  in  the 
honest  belief  that  he  was  the  owner  of  the  land.  Soon 
aft^er  he  discovered  that  there  was  an  adverse  claim  to 
the  land  he  commenced  his  actions,  and  prosecuted 
them  vigorously,  not  only  until  decrees  were  rendered 
against  him,  but  until  after  his  petitions  for  rehearing 
were  overruled.    The  land  was  not  iuclosed  by  fences. 
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It  remained  wild,  unbroken  and  uncultivated  prairie. 
The  possession  by  which  the  defendants  succeeded  in 
defeating  his  title  was  the  cutting  of  hay,  and  stacking 
it  upon  the  land,  and  such  other  acts  of  dominion  over 
it  as  it  was  susceptible  of  in  its  wild  state.  It  was  held 
that  these  acts  constituted  adverse  possession,  under  the 
rule  laid  down  in  Booth  v.  Small,  26  Iowa,  177 ;  Clem- 
ent V.  Perry,  34  Iowa,  564  ;  Forey  ^,  Bigclow,  56  Iowa, 
381. 

Much  of  the  argument  of  defendants'  counsel  is 
devoted  to  the  claim  that  the  plaintiff  should  be  charged 
with  notice  of  the  acts  of  possession,  and  that,  therefore, 
his  payment  of  taxes  was  not  in  good  faith,  and  under 
an  honest  claim  of  ownership.  It  is  to  be  remembered 
that  the  plaintiff  was  a  non-resident  of  the  state.  He 
entered  the  land  through  an  agent,  and  always  supposed 
that  he  had  the  title.  For  the  purposes  of  this  action 
that  was  enough  diligence  to  require  that  the  defendants 
should  reimburse  him  for  the  taxes  paid.  The  case 
comes  fully  within  the  rule  of  the  case  of  Goodnow  v. 
Moulton,  61  Iowa,  655,  and  the  long  line  of  cases  since 
determined  by  this  court,  and  which  need  not  be  here 
cited.  A  non-resident  of  this  state,  who  entered  land 
in  a  regular  way,  and  took  what  everyone  would 
suppose  was  a  valid  title,  ought  to  be  held  as  justified 
in  paying  the  taxes,  without  so  much  as  examining 
records  to  ascertain  whether  the  federal  government, 
which  is  the  source  of  all  titles,  had  disposed  of  the 
land  to  another,  or  that  some  one  was  in  possession 
thereof  claiming  title.  It  would  be  an  outrage  upon  all 
equitable  rights  to  deny  the  plaintiff  reimbursement  for 
his  honest  outlay  of  money,  and  allow  the  defendants  to 
take  the  land  discharged  of  all  claims  for  taxes  paid  for 
eighteen  years. 

III.  Some  claim  is  made  to  the  effect  that  the  evi- 
dence does  not  show  what  amounts  were  actually  paid 

J. . : :   upon  the  half  section  of  land,  and  upon  the 

6videnoe.  respective  quarter  sections  thereof.  There 
is  no  merit  in  this  claim.  The  tax  receipts  were  intro- 
duced in  evidence,  and  there  is  no  difficulty  in  arriving 


May  1891  ]        Krauskopf  v.  Krauskopp.  536 

at  the  proper  amounts.  All  that  is  required  is  an  appli- 
cation of  the  first  rules  of  arithmetic  to  determine  the 
amount  correctly,  and,  where  each  separate  payment  is 
ascertained,  interest  should  be  added  thereto  at  the  rate 
of  six  per  cent,  from  the  date  of  the  payment. 

IV.  The  plaintiff  appealed  from  the  ruling  of  the 
court  refusing  to  make  the  taxes  a  lien  upon  the  land, 

^  . . .   as  against  the  present  owner.    The  defend- 

"•°-  ant  Harrison  acquired  title  with  full  knowl- 

edge of  all  the  facta  in  connection  with  the  payment  of 
the  taxes.  He  was  attorney  for  the  defendants  in  the 
former  action.  He  has  made  no  showing  that  he  pur- 
chased the  land,f  rom  one  who  was  an  innocent  purchaser 
for  value,  or  that  any  of  the  intervening  grantors  were 
innocent  purchasers.  It  was  incumbent  on  him  to  do 
so.  Kitteridge  v.  Chapman^  36  Iowa,  348 ;  Lillyman 
V.  King,  36  Iowa,  207 ;  Light  v.  West,  42  Iowa,  138 ; 
Davis  V.  Nolan,  49  Iowa,  683;  Nolan  t).  Or  ant,  63 
Iowa,  392,  and  other  cases  in  this  court.  The  district 
court  should  have  entered  a  decree  against  all  of  the 
defendants,  making  the  taxes  a  lien  upon  the  land. 

Upon  the  defendants'  appeal  the  decree  will  be 
affirmed,    and  upon  the  plaintiflE's  appeal  it  will  be 
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William  Krauskopf,  Appellee,  v.  Mary  Krauskopf,     m   «^ 

Appellant. 

Practice:  general  verdict:  special  findings:  harmony  with 
INSTRUCTIONS.  In  an  action  to  recover  for  labor  alleged  to  have 
been  performed  by  the  plaintiff  and  others,  by  virtue  of  an  oral 
agreement  by  which  the  defendant  agreed  to  compensate  them 
therefor  in  a  reasonable  amount,  the  court  instructed  the  jury 
that  the  plaintiff  could  not  recover  for  the  labor  performed  unless 
an  express  a^i cement  to  pay  therefor  had  been  piuven,  but  that 
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such  agreement  might  be  established  by  proof  of  conversatioDS 
between  the  parties  from  which  both  understood  that  the  plaintiff 
was  to  do  the  work,  and  to  receive  pay  therefor.  The  jury 
returned  a  special  verdict  that  there  was  no  express  contract 
between  the  plaintiff  and  the  defendant  for  the  payment  of  such 
services,  but  that  there  waa  an  implied  contract  "at  several 
times,"  and  reikumed  a  general  verdict  for  the  plaintiff.'  Held, 
that  the  general  verdict  was  inconsistent  with  the  instructions  and 
special  findmgs,  and  that  the  motion  of  the  defendant  to  set  aside 
tiie  general  verdict,  and  for  judgment  in  her  favor  should  have 
been  sustained. 

Appeal  from  JBiarrison  District  Court. — Hon.  C.  H. 

Lewis,  Judge. 

Thursday,  May  21, 1891. 

Action  to  recover  amounts  alleged  to  be  due  for 
rent  and  labor.  There  was  a  trial  by  jury,  and  a  verdict 
and  judgment  for  the  plaintiff.  The  defendant  appeals. 
Reoersed. 

L.  a.  Bolter  &  Sons^  for  appellant 

Charles  Mackenzie  and  S.  H.  Cochran^  for  appellee. 

Robinson,  J. — ^The  plaintiff  and  his  brothers, 
George,  John  and  Jacob,  and  his  sister  Emma  were 
the  children  of  Jacob  Krauskopf.  The  father  and  his 
wife  died  when  the  children  were  young,  and  after  the 
death  of  their  father  the  children  lived  with  the 
defendant  and  her  husband,  who  was  a  brother  of 
the  deceased  father,  until  after  they  attained  their 
majority.  They  inherited  from  their  parents  eighty 
acres  of  land.  The  plaintiff  seeks  to  recover  for  rent 
of  his  share  of  the  land  for  several  years  speci- 
fied, and  for  labor  he  performed  for  the  defend- 
ant. He  also  seeks  to  recover,  as  assignee  of  the 
brothers  and  sister  named,  amounts  alleged  to  be  due 
for  rent  of  their  shares  of  the  land,  and  for  labor  per- 
formed by  John,  Jacob  and  Emma.  The  defendant 
alleges  that  the  plaintiff  and  his  assignors  lived  with 
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her  as  members  of  her  family,  and  that  whatever 
services  they  rendered  for  her  they  so  rendered  as  such 
members,  without  any  agreement  for  or  expectation  of 
reward,  excepting  at  times  when  she  hired  them  by 
special  agreement,  and  that  in  such  cases  she  fully  paid 
them  the  amounts  to  which  they  were  entitled.  The 
defendant  admits  an  indebtedness  to  Jacob  Krauskopf 
for  his  share  of  the  rent  for  the  year  1888,  and 
states  that  she  is  ready  and  willing  to  pay  the  amount 
due  him.  She  denies  all  liability  for  rent  excepting  that 
admitted.  By  way  of  counterclaim  she  demands  judg- 
ment for  services  rendered  in  caring  for  and  renting  the 
land  in  question.  The  plaintiff,  in  an  amendment  to  his 
petition,  alleges  that  the  labor  of  the  plaintiff  and  of 
each  of  his  assignors  was  performed  by  them  by  virtue 
of  oral  agreements  made  between  them  and  the  defend- 
ant, by  which  the  defendant  agreed  to  compensate  them 
for  their  labor  in  a  reasonable  amount.  The,  jury  found 
specially  that  there  was  nothing  due  the  plaintiff  for 
rent,  but  that  he  was  entitled  to  recover  five  hundred 
and  eighty-eight  dollars  for  labor  performed  by  himself 
and  his  assignors,  and  that  the  defendant  was  entitled 
to  recover  fifty  dollars  on  her  counterclaim.  They 
returned  a  general  verdict  in  favor  of  the  plaintiff  for 
five  hundred  and  thirty-eight  dollars.  The  defendant 
filed  a  motion  asking  the  court  to  set  aside  the  general 
verdict  and  render  judgment  in  her  favof  for  fifty 
dollars  and  costs.  The  motion  was  overruled,  but 
judgment  was  rendered  for  an  amount  fifty-two  dollars 
less  than  the  general  verdict. 

The  record  submitted  in  this  court  does  not  show 
the  evidence  on  which  the  case  was  tried.  The 
questions  for  our  determination  are  raised  by  the  motion 
of  the  defendant  for  judgment.  The  court  charged  the 
jury,  in  regard  to  the  right  of  plaintiff  to  recover  for 
labor  performed,  as  follows:  "4.  You  are  instructed 
that  before  the  plaintiff  can  recover  in  this  action  you 
must  be  satisfied  by  a  preponderance  of  the  evidence 
•that  there  w^as  an  express  agreement  between  the  plain- 
tiff and  the  defendant  for  compensation  for  services, 
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or  that  there  was  such  an  express  agreement  between 
the  defendant  and  one  or  more  of  the  plaintiff '  s  alleged 
assignors. 

"6.  You  are  instructed  that  if  you  find  anything 
for  the  plaintiff  on  the  alleged  claim  for  services  you 
can  find  only  such  an  amount  as  he  has  shown  by  a  pre- 
ponderance of  the  evidence  herein  was  expressly  con- 
tracted for  by  the  defendant ;  and  if  you  find  from  the 
evidence  that  no  such  express  contract  was  entered  into 
by  the  defendant,  or  find  that  such  express  contract  has 
not  been  shown  by  a  preponderance  of  the  evidence, 
then  plaintiff  cannot  recover  anything  on  his  claim  for 
services. 

"6.  If  the  defendant  had  conversations  with  the 
plaintiff  or  his  assignors  as  to  remaining  and  working 
for  her  for  compensation,  and  if  the  parties  having  such 
conversation  with  defendant,  from  the  language 
employed,  understood  and  expected  that  they  should 
remain  and  work  and  receive  pay  therefor,  and  defend- 
ant so  understood,  then  there  was  in  effect  an  express 
contract  between  defendant  and  the  parties  understand- 
ing and  expecting ;  but,  if  there  were  no  such  language 
and  understanding  and  expectation,  then  as  to  such 
parties  there  was  not  an  express  contract." 

A  special  interrogatory  was  submitted  to  the  jury 
in  words  as  follows :  "  Do  you  find  that  there  was  an 
express  contract  made  between  the  plaintiff  and 
defendant  for  payment  for  services  for  the  time  charged, 
and,  if  so,  when  'was  such  contract  made?"  The 
answer  was  as  follows :  "  Not  express,  but  implied, 
at  several  times." 

Similar  interrogatories  in  regard  to  the  services 
rendered  by  the  assignors  of  plaintiff  were  submitted 
and  answered  in  the  same  manner.  The  answers  thus 
given  show  that  the  general  verdict  was  contrary  to  the 
fourth  and  fifth  paragraphs  of  the  charge.  By  those 
paragraphs  the  jury  were  told  that  the  plaintiff  could 
not  recover  for  labor  performed  unless  an  express 
agreement   to   pay  therefor   had  been  proven.    They 
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conformed  to  the  allegations  of  the  petition,  which  were, 
in  effect,  that  the  labor  was  performed  under  an  oral 
agreement,  by  which  defendant  had  agreed  to  pay  for  it 
a  reasonable  amount.  The  jury  were  instructed  by  the 
sixth  paragraph  of  the  charge  that  conversations  with 
the  defendant,  from  which  she  and  the  persons  who  per- 
formed the  labor  understood  that  they  were  to  perform 
it  and  receive  pay  therefor,  would  be  in  effect  an  express 
contract.  It  follows  that  the  jury  found  that  there  was 
not  only  no  verbal  agreement  between  the  parties,  but 
that  there  was  no  conversation  from  which  they  might 
infer  that  the  labor  was  to  be  performed  and  paid  for,  as 
claimed.  It  is  true  that  in  such  cases  there  might  be  an 
implied  agreement  for  compensation  {Cowan  v.  Mus- 
grave^  73  Iowa,  384 ;  Magarrell  v.  Magarrell,  74  Iowa, 
378);  but  the  jury  were  told  in  effect  that  an  implied 
agreemefnt  was  not  suflBlcient,  and  that,  unless  an  express 
agreement  had  been  established,  they  must  find  for  the 
defendant.  No  exception  was  taken  to  that  instruc- 
tion. Neither  party  complains  of  it,  and  it  must  be 
regarded  as  the  law  of  the  case.  Baird  v.  JRailroad^  55 
Iowa,  121 ;  Browne  v.  RickiCy  68  Iowa,  330.  The  special 
findings  show  clearly  that  under  the  charge  given  the 
general  verdict  should  have  been  for  the  defendant  in 
the  sum  of  fifty  dollars.  The  court,  therefore,  erred 
in  not  sustaining  the  motion  of  the  defendant  to  set 
aside  the  general  verdict  and  render  judgment  in  her 
favor  for  the  amount  stated.  Hardin  v.  Branner,  26 
Iowa,  364 ;  Cooper  v.  McKee^  53  Iowa,  239. 

The  judgment  of  the  district  court  is  reversed,  and 
the  cause  is  remanded,  with  directions  that  a  judgment 
be  entered  for  defendant  in  harmony  with  this  opinion. 
Reversed. 
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Kenosha  Stove  Co.  v.  Shedd.        [82  Iowa 


Kenosha  Stove  Company,  Appellee,  v.  J.  A.  Shedd, 

Garnishee,   Appellant. 

Bridge,  Beach  &  Co.,  Appellees,  v.  The  Same. 

BuRDETT,  Smith  &  Co.,  Appellees,  v.  The  Same. 


1. 


2. 


3. 


6. 


Gamishment :  answer  of  garnishee  taken  by  officer: 
AUTHORITY.  In  cases  of  garnishment  under  a  writ  of  attachment 
the  officer  serving  the  writ  may  take  the  answer  of  the  garnishee 
without  previous  direction  in  writing  as  provided  in  section  2980 
of  the  Code. 

:  service  of  writ  :  validity  of   proceedinqs   against 

GARNISHEE.  Where  a  writ  of  attachment  has  been  duly  served  by 
garnishment,  no  order  sustaining  the  attachment  is  necessary  to 
the  validity  of  proceedings  against  the  garnishee. 


:    JUDGMENT    AGAINST    GAR29I8HEE  :    NOTICE   TO     DEFENDANT. 

Under  the  provisions  of  chapter  58,  of  the  Acts  of  the  Eighteenth 
General  Assembly,  that  no  judgment  shall  be  entered  against  a 
garnishee  until  the  defendant  has  had  ten  days'  notice  of  the  gar- 
nishment proceedings,  the  service  of  notice  upon  the  defendant 
before  the  commencement  of  proceedings  against  the  garnishee, 
and  before  answer  or  issue  joined  thereon,  is  sufficient. 


:  :  JUDGMENT  AGAINST  DEFENDANT  :  EVIDENCE.      Upon 

the  trial  of  issues  taken  on  the  answer  of  a  garnishee  the  court 
will  take  judicial  notice  of  a  judgment  against  the  principal 
defendant  in  the  case. 


:  :  evidence:  objections:  practice.  An  objec- 
tion to  the  ailmission  of  evidence  upon  trial,  that  it  is  incompetent, 
irrelevant  and  immaterial,  will  not  entitle  a  party  to  have  the 
admissibility  of  such  evidence  considered  in  the  supreme  court 
under  an  objection  that  it  is  secondary. 


: :  secondary  evidence  :  when  admissible.    Where 

it  appears  that  a  party  has  neither  the  possession  nor  control  of 
an  original  deed,  nor  any  right  thereto,  a  certified  copy  of  the 
record  thereof  is  admissible  in  evidence  without  further  proof. 

: : :  assignment  of  mortgage.    The  recording 

of  an  assignment  of  a  mortgage  being  necessary  to  the  protection 
of  the  rights  of  the  assignee  as  against  subsequent  purchasers  with- 
out notice,  secondary  evidence  of  such  instruments  is  admissible 
upon  the  same  grounds  that  such  evidence  of  other  recorded 
instruments  is  received. 
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8.     :  EVIDENCE  :  EBROR  WITHOUT  PREJUDICE.    Where  an  objeo- 

tion  to  a  question  put  to  a  witness  was  erroneously  overruled,  but 
the  facts  which  said  question  called  for,  and  which  rendered  it 
objectionable,  were  not  stated  by  the  witness  in  his  answer,  the 
ruling  will  be  regarded  as  error  without  prejudice. 

9.      :    INSTRUCTIONS   TO  JURY  :   UNDISPUTED    FACTS.      Facts   that 

appear  of  record  in  a  case,  and  about  which  there  can  be  no  con- 
troversy, may  properly  be  assumed  by  the  court  as  established, 
and  so  stated  in  its  instructions  to  the  jury. 

10.  :  FRAUD  :  DEFENSE  :  LIABILITY  OP  GARNISHEE.    A  garnishee 

cannot  avoid  liability  to  the  garnishing  creditor  by  showing  that 
the  property  in  respect  to  which  he  has  been  garnished  came  into 
his  hands  under  an  arrangement  to  defraud  the  creditors  of  the 
principal  defendant. 

11.  : :  INSTRUCTIONS  TO  JURY.    The  court  instructed  the 

jury  that  fraud  will  not  be  presumed,  but  must  be  proved  by  the 
party  charging  it ;  and  that  if  the  facts  upon  which  the  charge  is 
predicated  are  or  may  be  consistent  with  honesty  and  purity  of 
intention,  the  charge  of  fraud  will  fail,  Held^  that  whe  instruction, 
considered  with  other  instructions  given,  was  proper. 

Appeal  from    Livn    District    Court. — Hon^.    J.   H. 

Preston,  Judge. 

Thursday,  May  21,  1891. 

The  plaintiflfs  named  in  the  titles  of  the  actions 
involved  in  this  appeal  brought  suit  against  J.  R. 
Billings,  and  catsed  J.  A.  Shedd  to  be  served  with 
process  of  garnishment.  He  made  answer  to  the  ques- 
tions prescribed  in  the  statute  to  be  propounded  to  a 
garnishee  by  the  sheriflf  serving  the  garnishment  process, 
in  which  he  denied  indebtedness  to  the  defendant  in 
attachment.  Issue  was  taken  upon  the  garnishee's 
answer  by  the  plaintiffs,  who  alleged  that  the  garnishee 
held  certain  promissory  not^s, — one  secured  by  mort- 
gage, which  the  garnishee  has  negotiated,  and  another 
without  security, — both  being  fraudulently  given,  and 
received  by  the  garnishee  to  hinder  and  delay  the  cred- 
itors of  Billings  and  esj^ecially  the  plaintiff.  After 
answer  and  amended  answer  by  the  garnishee  to  the 
pleadings  of  the  creditors,  and  a  demurrer  thereto,  the 
causes  were  consolidated,  and  together  tried  to  a  jury, 
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and  a  verdict  and  judgment  had  in  each  case.  From 
the  judgment  in  each  case  the  garnishee  appeals. 
Affi/rmed. 

nickel  &  OrocJcer^  for  appellant. 

CTias  A.  ClarJc^  for  appellees. 

Beck,  C.  J. — I.  The  objection  to  the  judgments 
in  these  cases  will  be  considered  in  the  order  of  their 
discussion  by  counsel.  The  facts  involved  will  be  stated 
in  connection  with  the  consideration  of  the  several 
questions  presented  in  argument  by  counsel. 

II.  The  plaintiffs  demurred  to  certain  matt-ers 
pleaded  in  the  garnishee's  answer  as  defenses  to   the 

proceeding  by  garnishment.    One  of  these 

'  answer  of  jrar^   is  to  the  effect  that  the  plaintiffs  gave  no 

officer:  au-        written  directious  to  the  sheriff  to  take  the 

answer  of  the  garnishee.  The  'demurrer 
raises  the  question  whether  a  written  notice  to  the 
sheriff  is  necessary  to  give  him  jurisdiction  to  require 
the  garnishee  to  answer.  Code,  section  2930,  provides 
that  "when  the  plaintiff,  in  writing,  directs  the  sheriff 
to  take  the  answer  of  the  garnishee,  the  sheriff  shall  put 
to  the  garnishee  the  following  questions :    *    *    *  " 

Is  the  written  direction  of  the  plaintiff  necessary 
to  confer  power  upon  the  sheriff  to  take  the  answer  of 
the  garnishee  ?  This  power  is  conferred  by  the  statute 
in  cases  wherein  attachment  issues,  and  is  exercised  by 
means  of  the  writ  of  attachment,  which  identifies  the 
subject  of  the  exercise  of  the  power.  The  statute  is 
the  source  of  power,  the  writ  the  instrument  for  its  exer- 
cise, and  the  written  notice  is  the  prcecipe  directing  and 
demanding  the  discharge  of  the  power  conferred  and 
the  duty  imposed  by  the  statute.  Tlie  service  of  gar- 
nishment process,  and  the  taking  of  the  garnishee's 
answer,  are  matters  pertaining  to  the  execution  of  the 
writ.  Code,  sec.  2975.  It  will  be  readily  seen  that  the 
written  direction  of  the  plaintiff  dof»a  not  confer  power 
or  authority  upon  the  sheriff.    Its  ^urpoa^  ia  to  direct 
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the  performance  of  duty  and  the  exercise  of  authority 
in  plaintiff '  8  behalf,  just  as  prcecipe  was  formerly  used 
in  legal  proceedings.  It  is  intended  for  the  protection 
of  the  sheriff,  not  to  give  him  power.  It  follows  that 
the  failure  of  the  plaintiffs  to  give  him  written  direc- 
tions does  not  invalidate  his  acts.  Van  Fossen  "O. 
Anders oUy  8  Iowa,  251,  cited  by  counsel  for  the  gar- 
nishee, supports  the  foregoing  views.  It  is  a  case  where 
no  writ  of  attachment  had  been  issued.  It  was  held 
that  "  without  a  writ  of  attachment  the  sheriff  *  *  * 
had  no  authority  or  right  *  *  *  to  take  his 
[garnishee's]  answer. '^  The  question  of  the  effect  of 
the  want  of  the  written  direction  to  the  sheriff  is  not  in 
the  case. 

III.  The  garnishee  pleads  as  a  defense  that  no 
order  was  ever  made  by  the  court  sustaining  the 
3 raenrioe     attachment.      Noue   was    necessary.      The 

Sdui^Lfp?^     attachment    was   valid,   and    remained  so, 

SS?i?t|ai^      not  having  been  set  aside,  nor  having  wholly 

nUhee.  discharged  its  oflSce,  and  become  functus 

officio.    Its  validity,   appearing,   will  be  pi'esumed  to 

continue  until  the  contraiy  is  shown.     It  requires  no 

order  of  the  court  to  perpetuate  its  validity. 

IV.  It  is  alleged  in  the  garnishee' s  answer  that  the 
defendant  in  the  case  was  not  served  with  the  notice 

required  by  the  amendment  to  Code,  section 
*'  Jneii't  aifJfinst  2975,  made  by  chapter  58,  Acts  of  the 
notice  to  do-  Eighteenth  General  Assembly,  which  pro- 
vides that  no  judgment  shall  be  entered 
against  the  garnishee  until  the  defendant  has  had  ten 
days'  notice  of  the  proceedings.  The  answer  refers  to 
certain  notices  given,  the  garnishee  alleging  them  to  be 
insuflScient,  for  the  reason  that  no  cause  was  pending 
against  the  garnishee,  and  his  answer  had  not  been 
taken,  and  no  issue  was  raised  in  the  garnishment  pro- 
ceedings. It  appears  from  the  record  that  the  notices 
referred  to  in  the  garnishee's  answer  were  served  long 
before  the  time  prescribed  by  the  statute.  We  think 
they  are  in  compliance  with  the  law. 
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V.  It  is  insisted  that  the  pleadings  and  evidence 
do  not  sustain  the  judgment,  for  the  reason  that  it  is 
^  .  __.         not  alleged  nor  proven  that  the  plaintiffs 

a'aSSt**^  were  existing  creditors  of  Billings.  It  must 
evidenoe ''  be  remembered  that  the  garnishment  pro- 
ceedings are  in  the  identical  case  in  which 
claims  were  sued  upon  and  judgments  rendered  against 
Billings.  The  judgments  are  surely  evidence  that  the 
holders  thereof  are  creditors  of  Billings,  and,  as  these 
judgments  are  in  the  very  cases  wherein  the  garnish- 
ment proceedings  were  had,  the  record  whereof  was 
before  the  court,  judicial  notice,  without  pleading  or 
proof,  was  properly  taken  of  the  facts  shown  by  the 
judgment.  The  garnishee's  cases  are  brought  to  enforce 
the  judgments ;  they  are  proceedings  in  execution  of  the 
process  issued  upon  the  judgments.  Surely  in  the  trial 
of  all  issues  arising  thereon  the  court  will  take  notice 
of  the  judgments  without  profert  thereof.  Farrington 
V.  Sexton,  43  Mich.  456 ;  6  N.  W.  Rep.  664 ;  Waples, 
Attach.  379 ;  State  v.  Schilling,  14  Iowa,  466 ;  State  «. 
Bowen,  16  Kan.  476 ;  Farrar  v.  Bates,  66  Tex.  193. 

VI.  Certified  copies  of  the  record  of  certain  con- 
veyances made  to  or  by  the  garnishee  and  Bixby,  who 
5  . .         had  executed  a  note  to  Billings  for  nine 

Sbjt^?u?M:       thousand   dollars,   alleged   to   have  been 
practice.  fraudulently  transferred  to  the  garnishee, 

were  admitted  in  evidence  over  the  objections  of  the 
garnishee,  based  upon  the  ground  that  the  evidence  is 
"incompetent,  irrelevant  and  immaterial."  It  is  now 
insisted  that  the  evidence  was  erroneously  admitted  for 
the  reason  that  it  is  secondary  evidence,  and  no  founda- 
tion for  the  admission  of  copies  was  laid.  But  the 
objection  was  not  made  in  the  court  below,  where  the 
evidence  was  offered,  and  is  not  covered  by  the  objection 
'based  upon  the  alleged  incompetency,  irrelevancy  and 
'immateriality  of  the  evidence.  It  cannot  now  be  con- 
sidered in  this  court.  Homestead  Co.  «.  Buncombe,  61 
Iowa,  625.  "  Secondary  evidence  not  objected  to  becomes 
in   effect    primary    evidence."    Moore   v.  McKinley^ 


•I 
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60  Iowa,   367;    Jeffray  v.    Thompson^   65    Iowa,   323; 
White  V.  Smithy  64  Iowa,  233. 

VII.  But,  as  the  plaintiffs  did  not  have  possession 
or  control  of  the  original  papers,  and  had  no  right 
J . .  ggo_    thereto,   the    copies    of   the   record  were 

denSSfSThen      admissible    without     preliminary     proof. 

aamtoibio.  Bixby  v.  CarsJcaddon,  65  Iowa,  633; 
McNichols  V.  Wilson^  42  Iowa,  386;  Carter  v.  David- 
SQTiy  73  Iowa,  46. 

VIII.  One  of  the  instruments,  of  which  a  copy 
was  admitted  in  evidence,  was  the  assignment  of  a  mort- 

gage.    The  counsel  for  the  garnishee  insist 

*  •Miimmeot  of '  that  the  record  of  such  an  instrument  is 

mortage* 

not  required  by  law.  But  this  court  has 
held  otherwise.  Parraenter  v.  OaTcley^  69  Iowa,  388 ; 
Bowling  t.  Cook^  39  Iowa,  200 ;  Cornog  v.  Fuller^  30 
Iowa,  212 ;  McClure  v.  Burris,  16  Iowa,  691 ;  Bank  v. 
Anderson^  14  Iowa,  644. 

IX.  Billings,  the  defendant  in  the  case,  was  a 
witness.      The  abstract  shows  the  following  question, 

objection  thereto,  ruling  thereon,  and  the 

'  error  without*    auswer  of   the    witness:      ''O,    A.    Have 

prejadiuo. 

you  stated,  since  your  first  deposition  or 
testimony  in  this  case,  that  of  the  money  referred  to  in 
the  foregoing  interrogatories,  paid  you  by  Bixby,  you 
sent  one  thousand  dollars  by  said  Bixby  to  James  A. 
Shedd,  in  Algona,  immediately  after  the  alleged  con- 
summation of  the  sale  of  said  stock  of  goods  ?  and  state 
whether  or  not  you  did  in  fact  send  said  sum  of  one 
thousand  dollars,  paid  you  by  Bixby  on  the  sale  of  the 
goods  to  said  Shedd,  at  Algona,  immediately  after  said 
pretended  sale  was  consummated  as  aforesaid  ?  ( Objected 
to  by  the  garnishee  defendant  as  incompetent,  irrelevant 
and  immaterial.  The  objection  overruled,  and  the  gar- 
nishee defendant  excepts.)  A.  It  is  now  diflScult  for 
me  to  recall  or  say  what  I  have  said  without  being 
referred  to  time,  place  and  person ;  but  I  did  in  fact  send 
one  thousand  dollars  in  currency  to  James  A.  Shedd,  in 
Vol.  82—35 
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Algona,  Iowa,  by  J.  A.  Bixby,  immediately  after  I  had 
sold  the  goods  to  Bixby  at  Cedar  Rapids." 

It  is  insisted  that  the  court  below  erred  in  over- 
ruling the  objection  to  the  question.  Let  it  be  admitted 
that  the  question  should  not  have  been  asked,  for  the 
reason  urged  by  counsel,  namely,  that  it  called  for 
declarations  and  admissions  made  by  Billings,  subse- 
quent to  the  transactions  between  Billings  and  Shedd, 
brought  in  question  in  this  action.  But  as  the  witness 
was  unable  to  answer  the  question,  and  did  not  answer 
it,  no  prejudice  resulted.  The  actual  answer  of  the 
witness  was  the  statement  of  a  fact  occurring  before  the 
action  was  commenced.  No  objection  was  made  to  this 
answer  in  any  form  or  on  any  ground.  It  cannot  be 
coihplained  of  now. 

X.  The  court,  in  stating  the  issues  in  the  case, 
informed  the  jury  that  the  plaintiffs,  the  attaching 
^^ .  jnatruo-     Creditors,     had     garnished     Shedd,    who 

nndrslSted^*     appeared  and  answered  as  garnishee.    It  is 
faots.  insisted  that  this  instruction  assumes  facts 

and  recites  them  to  the  jury.  The  facts  stated  appeared 
of  record  in  the  case,  about  which  there  was  not  and 
could  not  be  any  controversy.  The  court  rightly  stated 
them  to  the  jury. 

XI.  The  court  directed  the  jury  that  if  they  found 
Shedd,  the  garnishee,  accepted  a  note  made  by  Billings, 
j^  ■,  ,^^^.      and  another  made  by  Bixby  to  Billings,  with 

uy oJgM*^**""   til®  purpose  of  defrauding  Billings'  cred- 
nfahee.  itors,  Shedd  is  liable  as  garnishee.    Coun- 

sel for  the  garnishee  think,  and  asked  the  court  to  so 
inform  the  jury,  which  was  refused,  that  Shedd  is  not 
liable  unless  he  received  something  on  the  notes,  or 
Billings  had  made  payment  thereon.  Counsel  insist 
that,  if  the  transactions  as  to  the  notes  were  fraudulent, 
Shedd  had  no  property  in  them,  and,  therefore,  recovery 
cannot  be  had  against  him  in  this  case.  But  it  is  a 
familiar  rule  of  the  law  that  parties  to  a  fraud  will  not 
be  permitted  to  set  it  up  in  an  action,  or  gain  any 
advantage  from  it.  As  between  Shedd,  Billings  and 
Bixby,  they  could  not  allege  that  the  transaction  was 
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f raudnlent,  and  Shedd  cannot  shield  himself  from  lia- 
bility by  pleading  his  own  fraud.  He  would  not  be 
permitted  to  hold  property  on  the  ground  that  he 
committed  larceny  to  acquire  it ;  nor  wiU  he  be  permitted 
to  escape  liability  in  this  case  on  the  ground  of  his 
fraudulent  acts  in  concert  with  Billings  and  Bixby. 
The  rulings  on  these  instructions  are  correct. 

XII.  The  district  court  gave  the  following  instruc- 
tion to  the  jury,  which  is  complained  of  by  counsel 
,1  -^t_:        ^^^  *^®  garnishee:     "8.     Fraud  will  not 

to  jSy^°°        ^®  presumed,  but  must  be  proved  by  the 

party  charging  it ;  and  if  the  facts  upon 
which  the  charge  is  predicated  are  or  may  be  consistent 
with  honesty  and  purity  of  intention,  then  the  charge 
of  fraud  will  fail."  This  instruction,  considered  with 
another  directing  the  jury  as  to  their  duty  in  weighing 
the  evidence  in  case  of  conflict,  we  think  fairly  presents 
thQ  rule  of  the  law  directihg  the  jury  in  the  discharge 
of  their  duty.  We  think  the  instructions  correct.  An 
instruction  asked  by  counsel  for  the  garnishee,  appli- 
cable to  the  same  subject,  presents  a  rule  not  recognized 
by  the  law,  which  would  tend  to  protect  frauds.  It 
was  rightly  refused. 

XIII.  It  is  lastly  insisted  that  the  evidence  fails 
to  support  the  verdict.  To  say  the  most  of  the  case 
that  can  be  said,  it  is  one  of  conflict  of  evidence,  which 
might  leave  some  minds  in  doubt.  It  cannot  be  said 
that  there  is  such'  an  absence  of  evidence  as  wiU 
authorize  us  to  interfere.    Affirmed. 


W.  S.  Fisher,  Appellee,  v.  Frederick  Mueoke  et  al.y 

Appellants. 

1.  lyectment :  title  by  prescription  :  evidenob.  In  an  action  to 
recover  a  strip  of  land  claimed  by  the  plaintiff  as  a  part  of  the 
northeast  quarter  of  section  15,  and  bj  the  defendant  as  a  part  of 
the  northwest  quarter  of  section  14,  it  appeared  that  the  plaintiff 
had  been  in  possession  thereof  for  more  than  ten  years  prior  to  the 
commencement  of  this  action,  and  that  in  proceedings  had  in  the 
district  court,  to  which  both  the  plaintiff  and  defendant  were 
parties,  the  line  between  sections  14  and  16  was  so  established  as 
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to  give  the  land  in  question  to  the  northeast  quarter  of  section  15. 
Hdd,  that  the  court  properly  submitted  the  case  to  the  jury  upon 
the  single  question,  whether  the  defendant's  possession  of  the  land 
had  been  such  as  to  enable  him  to  have  acquired  title  thereto  by 
prescription. 


2.  :  OWNERSHIP  OP  PLAiNTiPP :  EViDENCB  :  PRACTICE.  The  evi- 
dence of  the  plaintiff 's  ownership  of  the  northeast  quarter  of  section 
15  being  undisputed,  and  sufficient  to  show  title,  and  the  land  in 
question  having  been  judicially  determined  to  be  a  part  of  section 
15,  and  the  defendant's  claim  to  said  land  being  based  simply  upon 
the  belief  that  it  was  a  part  of  section  14,  held,  that  the  court 
properly  refused  to  submit  the  question  of  plaintU  's  title  to  section 
15  to  the  jury.' 

Appeal  from  Plymouth  District  Court.— 'Eoifi.  Scott 

M.  Ladd,  Judge. 

Thursday,  May  21,  1891. 

Action  to  recover  possession  of  *'a  strip  of  land  off 
of  the  east  side  of  the  northeast  quarter  of  section  16, 
township  90,  range  45,  Plymouth  county,  lowa^"  and 
damages  for  the  detention  thereof.  There  was  an  answer 
denying  generally,  and  alleging  that  the  defendant, 
Frederick  Muecke,  is  the  owner,  and  has  been  in  actual, 
open,  notorious  and  adverse  possession  since  May,  1874, 
claiming  under  the  title  thereto  as  a  part  of  the  land 
purchased  by  him  of  the  Agricultural  College  of  Iowa. 
The  reply  denied  that  the  defendant  took  possession 
"under  claim  or  color  of  title."  There  was  a  trial  to  a 
jury,  resulting  in  a  verdict  and  judgment  for  the  plain- 
tiff.   The  defendants  appeal. — Affirmed. 

Martin,  Oaynor  &  Scott  and  Argo  &  McDuffie,  tot 
appellants. 

Durley  &  Sammis  and  J,  S.  Lathrop^  for  appellee. 

Given,  J. — I.  The  plaintiff  claims  the  land  in 
question  as  a  part  of  the  northeast  quarter  of  section  16, 
,  „  and  the  defendant  claims  it  as  a  part  of  the 

1.  Ejectxint:  ,  t    .  , 

iiri* uJo'evi-     northwest  quarter  of  section  14.     It  is  mani- 

deno«.  fest  from  the  record    that  neither  party 

relied  upon  the  failure  of  the  other  to  show  ownership 

of  the  quarter  section  to  which  he  claimed  the  land  in 

dispute  belonged.    There    is  no    conflict   as  to  their 
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ownership  of  the  quarter  sections  claimed  by  them 
respectively.  The  real  controversy  is  as  to  which  of 
these  quarters  the  strip  of  land  in  question  belongs. 
The  testimony  shows  without  conflict  that  the  plaintiff 
was  in  possession  of  the  land  in  controversy  for  more 
than  ten  years  prior  to  the  commencement  of  this  action, 
and  that  a  proceeding  was  had  wherein  this  plaintiff 
was  the  plaintiff,  and  this  defendant  was  a  defendant, 
in  the  district  court,  to  establish  the  comers  to  sections 
10,  11,  14  and  16,  township  90,  range  46,  and  the  boun- 
dary line  between  said  sections  as  authorized  by  stat- 
ute ;  and  that  a  decree  was  entered  establishing  the 
line  between  sections  14  and  16  so  as  to  include  the  strip 
of  land  in  question  as  a  part  of  the  northeast  quaiter  of 
section  16.  These  facts  appearing  without  conflict,  the 
court  properly  submitted  the  case  upon  the  single 
inquiry  as  to  whether  the  defendants'  possession  of  the 
land  in  question  had  been  such  as  that  the  statute  of 
limitations  had  run  in  favor  of  the  defendant,  Frederick 
Muecke,  '*  giving  him  the  right  to  said  land  under  what 
is  known  in  the  law  as  *  title  by  prescription.'  " 

II.     The  appellant  complains  that  the  court  did  not 
submit  the  question  of  the  plaintiff's  title,  and  that  the 

j^ .  owner-      plaintiff  failed  to  show  title  to  the  north- 

tifffefidin^":     ^^jst  quarter  of  section  16.     The  plaintiff 
praotioe.  claimed  under,  and  showed  the  grant  of,  the 

United  States  to  this  state.  May  16,  1856,  to  aid  in  con- 
structing certain  lines  of  railways ;  the  grant  from  the 
state  to  the  Iowa  Falls  &  Sioux  City  Railroad  Company 
of  all  of  section  16,  and  conveyance  by  said  company  to 
the  plaintiff  of  the  northeast  quarter  of  section  15.  This 
evidence  of  title  was  undisputed,  and  there  was  no 
question  to  submit  to  the  jury  with  respect  to  it.  By 
the  proceeding  to  establish  comers  and  boundary  lines 
it  was  judicially  determined  that  the  strip  of  land  in 
question  was  a  part  of  the  northeast  quarter  of  section 
16,  and  the  only  question  remaining  in  this  case  was 
whether  the  defendant,  Frederick  Muecke,  had  acquired 
title  by  prescription.  He  never  claimed  to  own  or 
be  entitled  to  the  possession  of  more  than  the  northwest 
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quarter  of  section  14,  and  only  claimed  tliis  strip  of  land 
because  he  believed  it  was  a  part  of  that  quarter.  It  is 
not  a  part  of  that  quarter,  and,  therefore,  he  not  only 
never  had  color  of  title  to  it,  but  never  held  it  by  claim 
of  right  adversely  and  hostile  to  the  true  owner.  His 
possession  is  identical  va:-h  that  in  Orube  v.  Wells ^  34 
Iowa,  148. 

We  discover  no  errors  in  giving  and  refusing 
instructions,  and  we  think  the  case  was  correctly  sub- 
mitted, and  that  the  judgment  of  the  district  court 
should  be  affirmed. 


^    6501 
101  128) 
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Catherine  Quinn,  Appellant,  v.  Capital  Insuranob 

Company,  Appellee. 

Appeal:  order  on  motion:  jurisdiction.  Where,  after  an  order 
overruling  a  demurrer  to  the  plaintiff 's  petition,  the  district  court 
sustained  a  motion  on  behalf  of  the  defendant  to  set  aside  such 
ruling  on  the  demurrer,  and  overruled  a  motion  on  behalf  of  the 
plaintiff  to  strike  said  motion  of  the  defendant  and  for  a  default 
against  said  defendant  for  want  'Of  pleading,  held,  that  the  orders 
on  said  motions  were  not  appealable. 

Appeal  from  Lee  District  Court — Hon.  J.  M.  Casey, 

Judge. 

Thursday,  May  21,  1891. 

Action  upon  a  policy  of  insurance.  A  demurrer  to 
the  petition  was  overruled,  and  the  order  overruling  the 
demurrer  was  set  aside  on  motion,  and  a  motion  to  strike 
the  motion  to  set  aside  the  order  overruling  the  demur- 
rer was  overniled.  From  these  orders  made  on  the 
motions  the  plaintiff  appeals. — Dismissed. 

JR.  3f.  Marshall^  for  appellant. 

Head  <6  Head^  for  appellee. 
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Beck,  C.  J. — I.  The  abstract  recites  the  facts  in  the 
following  language : 

"  And  on  the  ninth  day  of  March,  1888,  the  defend- 
ant filed  a  demurrer  to  the  plaintiff's  petition,  because 
it  appears  that  the  contract  of  insurance  provides  *  that 
no  suit  or  action  on  this  policy  for  the  recovery  of  any 
claim  shall  be  sustained,  unless  commenced  within 
twelve  months  next  ensuing  after  the  fire.'  That  it 
appears  by  said  petition  that  the  fire  occurred  in  Febru- 
ary, 1886,  and  this  action  was  not  commenced  within 
twelve  months  next  ensuing  after  the  fire.  That  at  the 
October  term,  A.  D.  1889,  *  *  *  the  court  *  *  * 
made  the  following  order :  '  The  demurrer  of  defendant 
having  been  submitted  to  the  court,  and  taken  under 
advisement,  and  the  court  having  examined  the  same, 
and  being  fully  advised  in  the  premises,  overrules  the 
said  demurrer.' " 

At  the  next  t-erm  the  defendant  filed  a  motion  to 
set  aside  the  order  overruling  the  defendant's  demurrer, 
stating  the  grounds  in  the  following  language  : 

^^ First.  When  said  order  was  made,  another  suit 
was  pending  between  the  same  parties  upon  the  same 
cause  of  action,  and  waa  being  prosecuted,  and  this 
cause  had  been  abandoned,  and  was  understood  as  not 
'being  prosecuted.  Second.  When  said  order  was  made 
the  records  of  this  court  showed  plaintiff  was  non  com- 
pos mentis^  and  was  incapable  of  prosecuting  the  action, 
except  by  guardian.  The  defendant  refers  to  the 
(records  of  this  court  in  the  insane  proceedings  relating 
Hk>  plaintiff,  and  makes  the  same  a  part  hereof,  as 
though  herein  set  out.  Third.  Said  order  was  irreg- 
ularly entered  by  the  clerk.  No  order  was  made  or 
signed  at  the  October  term,  1889,  of  the  court,  when 
the  same  purports  to  have  been  made,  but  was  made 
after  the  adjournment  of  said  term,  and  entered  by  the 

clerk." 

The  abstract  shows,  in  the  following  language,  that 
this  motion  was  assailed  by  a  motion  to  strike  and  for  a 
default : 


^iSi^K^->-^ 
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"PlaintiflE  moves  the  court  to  strike  from  the  files 
in  this  canse  the  motion  of  defendant  filed  December  9, 
1889,  asking  the  court  to  set  aside  and  vacate  the  order 
overruling  the  demurrer  entered  at  the  last  term  of  this 
court,  because  said  motion  is  sham  and  irrelevant,  and 
made  for  the  purpose  of  gaining  time,  and  is  made  too 
late,  and  is  not  authorized  by  law,  and  because  no  motion 
for  rehearing  is  made ;  and,  subject  to  this  motion,  the 
plaintiff  further  asks  default  and  judgment  against  the 
defendant  because  it  is  apparent  from  the  record  that 
defendant's  demurrer  was  overruled  at  the  last  term 
of  this  court,  and  that  no  answer  was  filed  at  the  last 
term  of  this  court,  and  that  no  answer  was  filed  as  by  law 
allowed,  nor  any  pleadings,  save  said  sham  and  irrele- 
vant one,  whose  sole  purpose  is  delay,  has  been  filed, 
and  no  time,  by  agreement  or  otherwise,  has  been  made 
extending  the  time  for  filing  an  answer,  and  plaintiff  is 
entitled  to  a  default  and  judgment  against  said  defend- 
ant." 

The  plaintiff's  motion  to  strike  and  for  a  default  was 
overruled,  and  defendant's  motion  to  set  aside  the  order 
overruling  the  demurrer  of  the  defendant  was  sustained. 

II.  It  will  be  observed  that  at  the  end  of  all  these 
motions  and  rulings  the  case  stands  upon  the  petition 
and  demurrer  thereon.  The  order  overruling  the 
demurrer  being  set  aside,  the  questions  raised  by  the 
demurrer  remained  undetermined.  Now,  it  is  very 
plain  that  the  question  determined  by  the  court  in  set- 
ting aside  the  order  overruling  the  demurrer  was  based, 
not  upon  any  ground  involving  the  rights  of  the  plain- 
tiff to  recover  on  the  petition,  or,  if  on  the  insulBciency 
of  the  petition,  on  the  grounds  set  out  in  the  demurrer. 
The  questions  pertain  to  matters  not  affecting  the  right 
of  the  plaintiff  to  recover  on  the  petition,  but  to  matters 
dehors  the  record,  or  upon  an  irregularity  in  entering 
the  order.  Tliese  were  all  matters  pertaining  to  the 
practice,  the  course  of  proceedings  in  the  case,  and  did 
not  pertain  to  or  affect  the  rights  of  the  parties  to  reme- 
dies or  defenses,  if  pursued  as  required  by  law.  The 
same  remarks  are  api)licable  to  the  order  overruling  the 
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motion  to  strike  and  for  a  default  made  by  plaintiff. 
The  refusal  to  strike  the  defendant's  motion  raises  the 
very  same  questions  just  considered,  which  were  decided 
in  sustaining  that  motion.'  Another  motion  refusing 
the  default  was  overruled  upon  the  ground  that  the 
motion  to  set  aside  the  order  overruling  the  demurrer 
ought  to  be  and  was  set  aside. 

The  orders  were  not  final  judgments,  nor  do  they 
affect  substantial  rights  by  determining  the  action,  and 
preventing  judgment  from  which  an  appeal  may  be 
taken,  nor  do  they  involve  the  merits  of  the  case,  nor 
materially  affect  its  final  decision.  Therefore,  under 
sections  3163,  3164,  of  the  Code,  no  appeal  lies  from 
these  orders.  After  the  motions  were  all  disposed  of, 
and  the  orders  were  all  made  and  carried  into  effect, 
the  case  stands  for  decision  on  its  merits.  It  rests  upon 
a  demurrer  to  the  petition.  Upon  this  pleading,  as 
upon  other  pleadings  which  the  parties  may  file  under 
the  rules  recognized  by  the  law,  the  cause  is  for  trial  in 
the  court  below  upon  its  merits,  if  it  shall  be  so  pre- 
sented by  the  pleadings  of  the  parties.  It  is  plain  that 
no  appeal  in  the  case  can  be  taken  from  the  order  com- 
plained of  by  the  plaintiff.  This  point  is  not  raised  by 
the  defendant,  but,  as  it  is  jurisdictional,  we  are  required 
to  consider  it,  and  avoid  exercising  authority  in  a  case 
wherein  we  have  no  jurisdiction. 
•  The  appeal  is  dismissed. 


The   State   of  Iowa,   Appellee,   v.   O.   P.   Farrell, 

Appellant. 

1.  Evidence :  wttness*  belief  as  to  guh-t  op  accused  :  waiver 
•  OP  OBJECTION.  Upon  the  cross-examination  of  a  witness  for  the 
state  as  to  his  previous  declarations  concerning  the  guilt  of 
the  accused,  he  testified,  that  he  had  stated  that  he  believed 
defendant  guilty  of  forgery  and  passing  counterfeit  paper.  Objec- 
tion to  the  answer  was  made  by  the  defendant,  but  the  objection 
was  not  ruled  upon,  and  no  motion  was  made  to  strike  the  answer 
from  the  record.  Upon  redirect  examination,  for  the  purpose  of 
getting  a  full  statement  of  what  the  witness  had  said,  he  was 
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afiked  to  repeat  said  declaration,  and  did  so  against  the  objection 
of  the  defendant.  Hdd,  that  the  defendant  was  not  in  a  position 
to  complain  of  the  admission  of  the  objectionable  statement. 

2.    :     reputation:     croi^examination :    error    without 

PREJUDICE.  A  witness  having  testified  to  the  defendant*s  good 
reputation  in  the  place  of  his  former  residence,  he  was  inquired 
of  on  cross-examination  as  to  what  was  his  reputation  where  he 
then  resided,  and  answered,  that  he  had  never  heard  what  his 
general  moral  character  was  since  his  removal  to  such  place  but 
he  had  heard  citizens  speak  of  his  becoming  intoxicated.  Held 
that  the  defendant  was  not  prejudiced  either  by  the  extension  of 
the  inquiry  as  to  his  reputation  in  places  not  inquired  of  on 
direct  examination,  nor  by  testimony  as  to  his  habits  of  intoxi- 
cation. 

8.     : : .    A  witness  for  the  state,  having  testified 

that  he  was  acquainted  with  the  general  moral  character  of  the 
defendant,  stated  on  cross-examination,  **  I  am  able  to  judge  of  a 
man*s  character  by  his  business  dealings,  and  what  I  know  of 
him.  I  pay  attention  to  people's  character  only  as  I  deal  with 
them."  Held,  that  these  statements  must  be  presumed  to  have 
been  given  in  answer  to  questions  as  to  the  personal  opinion  of 
the  witness,  and  was  not  evidence  that  his  testimony  as  to  the 
defendant's  general  moral  character  was  a  merely  personal 
opinion. 

4.  :  : .  Personal  interest  in  the  result  of  a  prose- 
cution will  not  disqualify  one  as  a  witness  concerning  the  general 
moral  character  of  a  party  thereto.  x 

6.  Forgery:  falsely  representino  a  signature  to  be  that  op 
ANOTHER :  verdict.  The  defendant  was  charged  with  having  "  in 
his  possession  a  false  and  forged  promissory  note,  knowing  the 
same  to  be  false  and  forged,"  which  he  **  did  falsely  *  *  •  utter 
and  publish  as  true  and  pass  to  K.  ♦  *  *  as  the  promissory 
note  of  himself  and  wife,  M.  F.,  well  knowing  that  the  said  signa- 
ture of  his  wife,  M.  F.,  was  false  and  forged,  *  *  *  with  intent 
then  and  there  to  defraud,"  etc.  The  evidence  showed  that  the 
defendant  having  agreed  to  give  his  promissory  note  to  K.,  with 
his  wife's  name  thereto  as  security,  took  the  note  to  his  house,  and 
there  had  a  daughter  of  the  same  name  as  the  wife  sign  her  own 
name  to  it.  The  note  thus  signed  was  delivered  to  K.  by  the 
defendant  as  containing  the  signature  of  his  wife,  and  was  so 
accepted  by  K.  in  lieu  of  other  security  held  by  him,  and  which 
he  surrendered.  Held,  that  the  evidence  sustained  the  allegations 
of  the  indictment. 

Appeal  from  Hardin  District  Court. — Hon.  D.  B. 

HiNDMAN,  Judge. 
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Friday,  May  22,  1891. 

Indictment  for  uttering  and  publishing  a  promis- 
sory note,  knowing  the  same  to  be  false  and  forged,  with 
intent  to  defraud.  There  was  a  verdict  of  guilty  and  a 
judgment  thereon,  from  which  the  defendant  appeals. 
Affi/rmed. 

J.  H,  Scales^  for  appellant. 

H.  L.  Huff  and  John  T.  Stone^  Attorney  Greneral, 
for  the  State. 

Granger,  J. — The  main  facts  upon  which  reliance  is 
placed  to  sust^ain  a  conviction  of  the  alleged  offense  are 
that  the  defendant  was  indebted  to  one  Kasch  for  cer- 
tain billiard  tables,  fixtures  and  rent,  for  which  Kasch 
held  as  security  certrin  notes,  and  had  commenced  a 
suit  to  enforce  a  landlord's  attachment,  when  a  settle- 
ment was  agreed  upon  by  which  the  defendant  was  to 
give  to  Kasch  his  note  for  two  hundred  and  thirty-nine 
dollars  and  seventy  cents,  with  his  wife' s  name  thereto, 
as  security,  due  in  six  months.  The  note  was  written 
and  signed  by  the  defendant.  The  defendant  then  took 
it  to  go  to  his  home  to  obtain  the  signature  of  his  wife. 
Her  christian  name  is  Margaret,  and  the  defendant  has  a 
daughter  of  the  same  name.  The  note  was  presented  to 
the  daughter  with  a  direction  to  sign  it,  which  she  did. 
The  note,  thus  signed,  was  taken  back  to  the  office  in 
which  it  was  written,  and  delivered  to  Kasch,  as  con- 
taining the  signature  of  the  defendant's  wife,  who 
accepted  it  and  surrendered  the  security  he  held.  The 
note  thus  delivered  to  Kasch  is  the  one  referred  to  in  the 
indictment. 

I.    A  Mr.  Baker  was  a  witness  for  the  state,  and  on 

a  redirect  examination  he  said  that  he  had  some  time 

1.  evidbncb:         stated  as  follows:     "That  I  believe  Mr. 

iTef'lwuj K^ut    Farrell  guilty  of  the  crime  in  the  matter  of 

wH?w^fob-     forgery  or  passing  forged  paper,  and  that 

jeotion.  J  gjj^Qiii^  (Jq  vsrhat  I  could  to  prosecute  him.'* 

The  witness  Baker  is  an  attorney,  and  filed  the  infor- 
mation at  the  commencement  of  this  proceeding."    This 
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statement  of  Baker  as  to  liis  own  belief  was  admitted 
against  the  objection  of  the  defendant.  On  the  cross- 
examination,  as  we  gather  from  the  record,  the  witness 
was  inquired  of  as  to  what  language  he  had  used  in 
regard  to  the  offense  and  the  prosecution,  and  among 
other  things  he  said:  *'If  you  will  let  me  explain,  I 
will  say  that  .1  made  such  a  statement  as  this :  That  I 
believe  Mr.  Farrell  was  guilty  of  forgery  and  passing 
counterfeit  paper."  After  the  answer  is  an  objection 
by  the  defendant,  but  without  a  niling,  and  we  assume 
that  a  ruling  was  waived,  and  there  was  no  motion  to 
strike  the  answer  from  the  record.  The  objectionable 
statement  is  thus  in  the  record  at  the  instance  of  the 
defendant,  or  at  least  by  his  assent.  The  redirect 
examination  seems  to  have  been  only  to  get  the  full 
statement  of  what  the  witness  had  said.  Under  the 
circumstances  the  appellant  has  no  just  grounds  of 
complaint. 

II.    The  defendant  used  one  White  as  a  witness, 
who  said  he  had  known  the  defendant  at  Alden  for 

twenty  years,  and  that  his  general  reputa- 
■  tloi':  cross  •       tiou  f or  houesty  and  fair  dealing  was  ffood. 

examination:       ^  •       .•         i_  i      i       ^/-^v 

error  without     Ou  cross-examiuatiou  he  was  asked :     "Do 

you  know  what  his  general  reputation  has 
been  since  then  at  Iowa  Falls, — his  general  moral  char- 
acter?"  He  answered  that  he  had  never  heard  what 
his  general  moral  character  was  since  he  moved  there, 
but  that  he  heard  citizens  speak  of  his  acts,  and  the 
conclusion  was  that  since  the  commencement  of  the 
action  he  had  heard  them  speak  of  ''his  becoming  intox- 
icated." The  appellant's  claim  in  this  respect  is  that  his 
inquiries  of  the  witness  were  only  as  to  reputation  for 
honesty  and  fair  dealing  during  the  time  he  lived  at 
Alden.  It  is  urged  that  the  cross-examination  should 
have  been  limited  as  were  the  questions  in  the  examin- 
ation in  chief.  Without  assenting  to  the  claims  fully, 
it  is  sufficient  to  say  that  no  prejudice  resulted,  as  the 
witness  knew  nothing  of  a  general  reputation  at  Iowa 
Falls.  And  as  to  the  acts  of  intoxication  it  is  urged  by 
the  appellant  in  argument  as  against  a  criminal  intent 
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that  the  defendant  was  in  the  habit  of  becoming  intox- 
icated ;  and  in  this  respect  it  is  said  "that  nearly  a  half 
century  of  useful  and  reputable  life  is  interspersed  only 
by  habits  of  the  cups  at  intervals  of  years  apart, — a 
constitutional  and  hereditary  failing."  In  view  of  this 
there  could  have  been  no  prejudice  in  the  statement  of 
the  witness. 

III.  George  F.  Baker  was  called  by  the  state,  and 
said  he  was  acquainted  with  the  general  moral  char- 
acter of  the  defendant  at  Iowa  Falls,  and 
that  he  should  say  it  was  bad.  On  cross- 
examination  he  said :  "I  am  able  to  judge  of  a  man's 
character  by  his  business  dealings,  and  what  I  know  of 
him.  I  pay  attention  to  people's  character  only  as  I 
deal  with  them."  The  appellant  says  that  because  of 
these  statements  it  appears  that  the  testimony  of  the 
witness  is  a  "mere  personal  opinion,"  and  not  compe- 
tent. But  these  statements  must  have  been  in  answer 
to  questions  relative  to  his  personal  opinions,  and  it 
does  not  appear  that  his  answers  on  the  direct  examina- 
tion were  based  on  such  opinions,  but  on  his  knowledge 
of  general  moral  character.  The  questions  on  cross- 
examination  led  him  to  give  his  personal  estimate  of 
the  man ;  those  on  the  direct  to  give  his  knowledge  as 
to  his  general  moral  character,  and  his  further  cross- 
examination  shows  that  he  had  knowledge  in  that 
respect. 

IV.  It  is  urged  that  it  does  not  appear  that  the 
knowledge  of  either  of  the  witnesses  for  the  state,  on 
^  . . the  question  of  the  moral  character  of  the 

defendant,  was  sufficient  to  admit  their 
testimony.  The  usual  foundation  as  to  knowledge  of 
character  was  laid  on  the  direct  examination,  and  con- 
ceding that  on  cross-examination  they  were  shown  to 
be  interested,  as  they  were,  it  would  not  justify  the 
court  in  striking  their  testimony  from  the  record.  The 
value  of  the  testimony,  under  such  circumstances,  was 
for  the  jury. 

There  is  a  general  complaint  that  "the  instruc- 
tions are  inapplicable  to  the  evidence  upon  which  the 


558  Russell  &  Co.  v.  Lamb.  [  82  Iowa 

prosecution  seeks  to  convict  appellant,"  and  that  "they 
are  inconsistent  with  themselves."  We  regret  that  we 
are  not  more  definitely  informed  as  to  the  particulars  of 
such  complaint.  The  instructions  seem  to  us  to  prop- 
erly state  the  law  under  the  evidence,  and  are  fair  to 
the  defendant. 

V.    It  is  also  said  that  the  evidence   admissible 
under  the  indictment  tends  only  to  support  the  crime 
5.  forourt:         ^*  Cheating  by  false  pretenses.    The  indict- 
JJJJTilJrl^fliiSa-  ^^^^  charges  that  the  defendant  "had  in 
S  another!***'    ^^^  possessiou  a  false  and  forged  promissory 
yerdiot.  noto,  kuowiug  the  same  to  be  false  and 

forged,  and  did  falsely  *  *  *  utter  and  publish  as 
true  and  pass  to  Ernst  Kasch  the  said  promissory  note 
as  the  promissory  note  of  himself  and  his  wife,  Margaret 
Farrell,  well  knowing  that  the  said  signature  of  his  wife, 
Margaret  Farrell,  thereto  was  false  and  forged,"  *  *  * 
with  intent  then  and  there  to  defraud,"  ete.  The  evi- 
dence supports  the  facts  as  stated  at  the  commencement 
of  the  opinion,  and  very  clearly  shows  that  the  defend- 
ant obtained  the  signature  written  by  his  daughter 
intending  to  falsely  use  it  as  that  of  his  wife.  That 
made  the  instrument  false.  That  he  uttered  and  pub- 
lished it  as  true,  knowing  it  to  be  false,  with  int^ent  to 
defraud,  is  not  open  to  serious  question  in  the  case.  To 
say  the  testimony  would  support  a  charge  of  obtaining 
property  by  false  pretenses  would  not  necessarily  be  a 
concession  that  it  would  not  sustain  the  allegations  of 
the  indictment. 

We  think  the  verdict  has  ample  support  in  the  evi- 
dence, and  the  judgment  is  affibmed. 


Russell  &  Co.,  Appellants,  v.  Newton  Lamb,  Appellee. 

1.  Practice ;  trial  on  cRoss-PErrriON  aftbb  dismissal  by  plain- 
tiffs. Where  an  action  was  brought  to  redeem  certain  real 
estate  from  the  foreclosure  of   a  mortgage,  and  the  defendant 
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filed  a  cross-petition,  asking  that  his  title  to  the  property  in  ques- 
tion be  quieted,  as  against  said  claim  of  the  plaintiffs,  heldf  that, 
upon  the  dismissal  of  the  action  by  the  plaintiffs,  the  court  prop- 
erly retained  the  cause' for  the  trial  on  the  defendant's  cross-pe^- 
tion. 

2.     :  NOTICE  :  appearance.     A  party  cannot,  after  appearance 

to  an  action,  complain  of  the  want  of  notice. 

8.      :   PARTY  NOT  PREJUDICED  BY  MISNAMING  A  PLEADING.     The 

designation  of  a  cross-petition  as  a  *'  cross-bill"  will  not  defeat  the 
right  of  the  petitioner  to  the  relief  asked,  conceding  the  term 
"  crosfr-bill "  to  be  improper. 

Appeal  from  Polk  District  Court. — Hon.  W.  F. 

Conrad,  Judge. 

Friday,  May  22,  1891. 

Action  in  chancery  to  redeem  in  eJ0fect  from  a  decree 
of  foreclosure  of  a  mortgage  brought  by  the  holder  of 
another  mortgage.  After  a  cross-bill  was  filed,  the 
plaintiffs  dismissed  their  petition  without  prejudice. 
The  defendant  insisting  upon  a  trial  on  the  cross-bill, 
the  plaintiffs  filed  a  petition  asking  for  the  removal  of 
the  cause  to  the  United  States  circuit  court,  which  was 
denied.  The  cause  came  on  for  trial  on  the  cross-bill, 
and  a  decree  was  entered  for  the  defendant  as  prayed 
for  by  him.    The  plaintiffs  appeal. — Affirmed. 

Macy^  Sweeny  <fe  Jones  and  Cole^  Mo  Yey  &  GlarTc^ 
for  appellants. 

TT.  O.  Harvison^  for  appellee. 

Beck,  C.  J. — I.  The  appellants  raised  no  objection 
as  to  the  correctness  of  the  ruling  of  the  district  court  in 

refusing  to  transfer  the  case  to  the  United 
*  iriaui  cross-    States  circuit  court.   The  only  questions  dis- 
Sunniiwirby      cussed  iuvolve  the  authority  of  the  district 
•""""*•         court  to  proceed  with  the  caae  made  by  the 
cross-bill  after  the  plaintiffs  had  dismissed  their  petition. 
The  position  of  counsel  for  the  plaintiffs,  denying  the 
authority  of  the  court  to  render  judgment  on  the  cross- 
bill after  the  plaintiffs'  petition  was  dismissed,  is  stated 
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» 

•  in  the  following  language:  "The  defendant,  by  his 
I  answer  in  this  case,  did  not  state  a  cause  of  action,  and 
in  law  did  not  make  or  file  a  *  cross-bill '  or  '  counter- 
claim ; '  and,  hence,  the  court  had  nothing  before  it  of 
which  it  could  take  jurisdiction  after  the  plaintiffs' 
action  was  dismissed."  The  facts  stated  by  counsel 
upon  which  this  position  is  based  are  not  shown  by  the 
abstract,  but,  on  the  contrary,  it  is  averred  that,  under 
regular  and  valid  proceedings  to  foreclose  the  mortgage, 
which  are  assailed  by  the  plaintiffs,  the  defendant 
acquired  the  fee-simple  title  to  the  land  in  controversy ; 
and  that  the  plaintiffs,  in  those  proceedings,  resisted  the 
foreclosure  of  the  defendant's  mortgage.  The  defendant 
prays  that  this  answer  be  taken  as  a  cross-bill,  and  that 
the  title  of  the  lands  be  declared  to  be  vested  in  him, 
and  that  the  plaintiffs  be  forever  enjoined  from  making 
any  claim  to  the  land,  and  other  and  further  relief  be 
granted,  to  which  in  equity  he  may  be  entitled.  This 
cross-bill  was  amended  by  the  defendant  in  an 
answer. 

Section  2663,  of  the  Code,  is  in  the  following  lan- 
guage :  ' '  When  a  defendant  has  a  cause  of  action  affecting 
the  subject-matter  of  the  action  against  a  codefendant, 
or  a  person  not  a  party  to  the  'action,  he  may,  in  the 
same  action,  file  a  cross-petition  against  the  codefendant 
or  other  person.  The  defendants  thereto  may  be  noti- 
fied as  in  other  cases,  and  the  defense  thereto  shall  be 
made  in  the  time  and  manner  prescribed  in  regard  to 
the  original  petition,  and  with  the  same  right  of 
obtaining  provisional  remedies  applicable  to  the  case. 
The  prosecution  of  the  cross- petition  shall  not  delay 
the  trial  of  the  original  action  when  a  judgment  can  be 
rendered  therein  that  will  not  prejudice  the  rights  of 
the  parties  to  the  cross-petition."  It  is  very  plain  upon 
the  statement  of  fa^ts  which  we  have  made  that  the 
defendant  showed  in  his  answer  that  he  had  a  cause  of 
action  against  the  plaintiffs  affecting  the  land  in  ques- 
tion, the  real  subject  of  the  plaintiffs'  action.  He 
shows  that  he  holds  the  fee-simple  to  the  land,  and 
that  the  plaintiffs  set  up  an  invalid  claim  of  right, 
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which,  if  sustained,  will  defeat  the  defendant' s  title. 
He  has,  upon  these  facts,  under  the  familiar  rules  of 
equity,  an  action  to  quiet  his  title,  and  remove  the  cloud 
resting  thereon  by  reason  of  the  plaintiff's  invalid  and 
inequitable  claim.  We  shall  not  be  expected  to  cite  the 
books  to  sustain  this  familiar  rule. 

II.  Counsel  for  the  plaintiff  think  that,  as  the 
plaintiffs  were  not  notified  as  prescribed  by  the  statute, 
,  .  „^^,^^.       the  district  court  should  not  have  taken 

appearance.  coguizauce  of  the  cross-bill.  But  the  plain- 
tiffs appeared  to,  and  answered,  the  cross-bill,  and  can- 
not now  complain  of  want  of  notice. 

III.  The  answer  of  the  defendant  asks  that  it  be 
taken  as  a  cross-bill.    The  name  given  the  pleading  in 

.    ^  the  statute  is  '*  cross-petition."    The  same 

du^S  b^  mif     pl^ding  is  intended  to  be  designated  by 
namhij  a         both  uames.    The  law  will  not  defeat  rights 

because  things  are  called  by  wrong  names. 
But  the  term  "  cross-bill,"  we  think,  was  not  incorrectly 
used  in  the  pleading.  It  is  often  used  in  our  reports  and 
digests.  See  2  McClain,  Dig.  296 ;  Thode  v.  Sfpofford, 
65  Iowa,  294. 

IV.  Counsel  for  the  plaintiffs  claim  that  the  defend- 
ant introduced  no  evidence  to  sustain  his  cross-bill. 
The  original  abstract,  filed  by  plaintiffs,  plainly  shows 
to  the  contrary,  and,  if  possible,  it  is  still  made  more 
plain  by  an  amended  abstract,  which  specifies,  without 
setting  them  out,  the  records  in  certain  actions  and 
certain  deeds.  It  is  certain  that  the  defendant  did 
introduce  evidence  in  support  of  his  cross-bill.  What 
that  evidence  was  the  plaintiffs  have  not  attempted  to 
show  by  their  abstract  or  otherwise.  We  cannot,  there- 
fore, review  the  decree  of  the  court  below.  Being  a 
chancery  case  it  is  triable  here  de  novo ;  but,  could  it 
be  reviewed  upon  errors,  we  cannot  consider  the  evi- 
dence, for  it  is  not  brought  before  us  to  determine 
whether  its  sufiiciency  supports  the  decree  of  the  dis- 
trict court. 

No  other  questions  demand  consideration  in  the 
case.    The  decree  of  the  district  court  ib  affirmed. 
Vol.  82—36 
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G.  W.  Hetzler,  Appellant,  v.  J.  W.  Morrell  &  Son, 

Appellees. 

1.  Contracts  in  Writing:  parol  evidence  to  contradict  not 
ADMISSIBLE.  A  contract  for  the  exchange  of  real  estate  between 
H.  and  R.  provided  that  any  failure  to  fulfill  the  same  should 
operate  a  forfeiture  thereof,  and  that  the  party  causing  the  for- 
feiture should  forfeit  to  the  defendants  the  sum  of  two  hundn  d 
dollars.  R.  failed  to  perform  the  contract,  and  paid  to  the  defend- 
ants two  hundred  dollars  as  provided  in  the  contract.  H.,  havirg 
brought  this  action  to  recover  said  two  hundred  dollars,  sought  to 
show  that  under  the  negotiations  preceding  the  written  contrai  t 
said  sum  was  to  be  paid  to  him.  Held,  that  evidence  of  such 
negotiations  was  properly  excluded. 

2.      :    FORFEITURE  THROUGH    FRAUDULENT    REPRESENTATIONS  OF 

AGENT  :  DAMAGES.  R.  having  the  right  to  withdraw  from  the  con- 
tract for  any  reason  he  might  see  fit  to  act  upon,  held,  that  H. 
could  not  recover  damages  of  the  defendants  because  of  their  fake 
representations  to  R.  whereby  he  was  led  to  abandon  the  contract. 

Appeal  from  Polk  District  Court. — Hon.  Marcus 

Kavanagh,  Judge. 

Friday,  May  22,  1891. 

The  petition  is  in  two  counts.  The  first  is  to 
recover  two  hundred  dollars  alleged  to  have  been  col- 
lected from  W.  C.  Ray  for  the  plaintiflF,  and  the  second 
to  recover  damages  sustained  by  reason  of  false  repre- 
sentations made  by  the  defendants  to  Ray,  by  which  he 
was  induced  to  refuse  to  carry  out  a  contract  with  the 
plaintiflE  for  an  exchange  of  properties.  The  defendants 
answered,  admitting  the  receipt  of  the  two  hundred 
dollars,  but  denying  that  the  plaintiff  is  entitled  to  the 
same  under  the  contract  of  exchange.  On  the  close  of 
the  testimony  for  the  plaintiflF,  the  court,  on  motion  of 
the  defendants,  directed  a  verdict  for  the  defendants, 
overruled  the  plaintiff's  motion  for  a  new  trial,  and 
entered  judgment  on  the  verdict.  The  plaintiff  appeals. 
Affirmed. 


r 
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James  A.  Merritt  and  Ira  W.  Anderson^  for 
appellant. 

McHenry  &  McHenry^  for  appellees.  ' 

Given,    J. — I.     The    defendants    were    real-estate 

brokers,  and  as  such  conducted  negotiations  between 

1.  COWTRACT8  In     the  plaintiff  and  W.  C.  Ray  for  an  exchange 

evwenuo^to^     of  properties,  which  resulted  in  a  contract 

contradict  not      iv.  j  t,  ...  t.  -,, 

admiiwtbie.  that  was  reduced  to  writing  and  signed  by 
the  parties  thereto.  The  written  contract  contains  this 
clause :  "  Any  failure  to  fulfill  this  contract  shall  be  a 
forfeiture  of  same,  and  shall,  by  party  so  doing,  forfeit 
to  Morrell  &  Son  ( our  agents )  the  sum  of  two  hundred 
dollars  aforesaid,  forfeiture."  Dr.  Ray  failed  to  fulfill 
the  contract,  and  paid  the  two  hundred  dollars  to  the 
defendants,  and  the  contention  is,  to  which  of  these 
parties  that  money  belongs. 

It  will  be  noticed  that  the  forfeiture  is  not  payable 
to  Morrell  &  Son,  but  is  a  '* forfeit  to  Morrell  &  Son." 
It  is  not  contended  that,  by  the  language  of  the  con- 
tract, the  forfeit  was  to  the  plaintiff.  His  claim  is  that 
such  was  the  agreement,  and  that  he  signed  the  writing 
upon  the  representation  of  the  defendants  that  it  con- 
tained all  the  agreement,  which  he  believed  to  be  true. 
It  is  not  alleged  that  the  representation  was  fraudulently 
made.  The  court  properly  excluded  evidence  of  the 
offers  and  negotiations  which  led  to  the  written  contract, 
and  evidence  tending  to  vary  and  contradict  the  written 
contract.  The  appellant  argues  that  the  action  is  not 
upon  the  written  conti'act.  A  sufficient  answer  is  that 
the  defendants  produce  his  written  contract,  covering 
and  controlling  the  ownership  of  the  forfeiture  which 
he  does  not  attack  for  fraud  or  mistake.  It  is  also 
argued  that  it  does  not  appear  for  what  consideration 
the  defendants  were  to  have  this  money.  We  think  it 
may  be  inferred  from  the  conti'act  that  it  was  as  com- 
pensation if  the  exchange  failed. 

II.  The  plaintiff's  claim  for  damages  rests  upon 
the   allegation   that,   after   the   written    contract  was 
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J  .  fopfoituro   sig'i^d,   the    defendants    wrongfully    and 

fl?[2d5u>nt  fraudulently  represented  to  Eay  that  the 
^fns of"iIJent:  pl^/intiff  was  to  pay  himonly  seven  hundred 
daiDHgea.  dollars  as  the  difference  in  the  exchange, 
when  in  fact  the  agreement  called  for  eight  hundred 
dollars,  and  that  by  said  false  and  fraudulent  represen- 
tation they  "induced  and  persuaded  said  Ray  to  back 
out  of  the  said  bargain,  and  pay  over  in  the  hands  of 
the  defendants  the  said  forfeiture  of  two  hundred  dol- 
lars." By  the  written  contract  the  plaintiff  accorded  to 
Ray  the  right  "to  back  out"  for  any  reason  that  he 
might  see  fit  to  act  upon ;  hence,  the  plaintiff  has  lost 
nothing  that  he  had  a  right  to  insist  upon.  There  was 
no  error,  therefore,  in  excluding  evidence  of  representa- 
tions made  by  the  defendants  to  Dr.  Ray,  concerning 
the  amount  of  difference  to  be  paid  by  the  plaintiff  ta 
Dr.  Ray,  nor  as  to  the  condition  of  the  plaintiff '  s  farm.  It 
follows  from  these  conclusions  that  there  was  no  error 
in  excluding  testimony,  or  in  directing  a  verdict  for  the 
defendant. 

The  judgment  of  the  district  court  is  affirmed. 


^    564 

iiS-Sij^      Sallik  MoConahey,  Appellee,  v.  Thomas  L.  Griffey,. 

Appellant. 


1.  Marriage  Contract:  vauditt:  breach  of  promise:  evidbncb. 
The  plaintiff  alleged  in  her  petition  that,  at  a  time  when  he  was  in 
a  delicate  condition  of  health,  the  defendant  entered  into  an  agree- 
ment to  marry  her  upon  his  restoration  to  health ;  thai  the  defend- 
ant recovered  his  health,  but  ignored  his  agreement,  and 
subsequently  married  another  woman.  HeJd,  that  the  defendant's 
health  not  being  permanently  impaired  the  contract  was  not  invalid 
as  being  in  restraint  of  marriage ;  that  the  contract  being  fully  set 
out  in  the  petition,  and  the  defendant  having  failed  to  attack  the 
right  of  the  plaintiff  to  recover  thereunder  either  by  demurrer  or 
by  motion  in  arrest  of  judgment,  if  it  was  invalid  for  such  cause, 
the  defendant  must  be  deemed  to  have  waived  the  objection 
thereto. 


May  1891  ]         MoConahey  v.  Griffey.  665 

H,     :  • :  STATUTE  OF  FRAUDS.    No  time  was  specified  within  * 

which  the  contract  was  to  be  performed,  nor  yet  anything  said  or 
done  from  which  it  could  be  inferred  that  it  was  not  w  be  performed 
within  a  year.  Held,  that  the  contract  was  not  void  as  being 
within  the  statute  of  frauds. 

3.     .    SEDUCTION:   EVIDENCE.    Testimony   of  the    plaintiff   to 

having  had  sexual  intercourse  with  the  defendant  on  numerous 
occasions  held  competent  in  corroboration  of  her  claim  as  to  said 
contract,  although  no  charge  of  seduction  was  alleged  in  the 
petition. 

4.     :  EVIDENCE :  VERDICT.    In  a  former  case  commenced  by  the 

plaintiff  upon  the  same  cause  of  action  she  had  alleged  in  her 
petition  that  the  defendant  had  promised  to  marry  her  **  if  he 
married  anyone,"  and  in  her  testimony  in  this  case  the  plaintiff 
testified  that  the  defendant  had  made  declarations  to  the  same 
effect.  It  was  claimed,  however,  that  these  declarations  were  sub- 
sequent to  the  contract  sued  on,  and  that  the  allegations  in  the  peti- 
tion in  th^  former  case  was  by  the  mistake  of  the  plaintiff  *s  attorney. 
Held,  that  such  evidence  was  insufiScient  to  overcome  the  direct 
and  positive  evidence  of  the  plaintiff  as  to  the  contract  sued  upon, 
and  her  testimony  not  being  contradicted  by  the  defendant,  was 
sufficient  to  support  a  verdict  for  the  plaintiff. 

Appeal  from  Woodbury  District  Court — Hon.  Q.  W. 

Wakefield,  J  udge. , 

Friday,  May  22, 1891. 

Action*  to  recover  damages  for  a  breach  of  promise 
of  marriage.  There  was  a  trial  by  jury,  and  a  verdict 
and  judgment  in  favor  of  the  plaintiff.  The  defendant 
appeals.  — Affirmed. 

8.  M.  Marsh  and  C.  L.  WrigJtt^  for  appellant. 

John  N.  Weaver  and  T.  J,  King^  for  appellee. 

Robinson,    J. — The  petition    alleges    that   on    or 

about  the  fifteenth  day  of  April,   1887,   the  plaintiff 

1.  marriagb         ^^^  defendant  entered  into  an  agreement, 

?auduy?*  ^J  virtue  of  which  the  defendant  was  to 

promuJ:'         marry  the  plaintiff ;  that  at  that  time  the 

evidence.         defendant  was  in  a  delicate  condition  of 

health,  and  the  performance  of  the  agreement  was  made 

to  depend  upon  his  restoration  to  health,  so  that  the 
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marriage  would  be  expedient,  and  he  could  perform 
his  agreement ;  that  the  defendant  recovered  his  health, 
but  ignored  his  agreement,  and  on  the  twenty-third 
ot  October,  1888,  married  another  woman.  The  answer 
denies  the  alleged  agreement.  Tlie  verdict  was  for  the 
sum  of  thirty-five  hundred  dollars,  and  judgment  was 
rendered  for  that  amount  and  costs. 

The  appellant  conte^ds  that  the  agreement  of  mar- 
riage set  out  in  the  petition  is  conditional,  uncertain 
and  indefinite;  that  the  defendant  is  alleged  to  have 
been  '  *  in  a  delicate  and  precarious  condition  of  health ' ' 
at  the  time  it  was  made ;  that,  in  case  defendant  had 
not  been  restored  to  health,  it  would  have  required  the 
plaintiff  to  wait  until  his  death,  before  she  could  have 
contracted  a  marriage  with  another ;  that  such  a  prom- 
ise would  be  a  restraint  upon  marriage,  and  its  per- 
formance uncertain,  and,  therefore,  that  it  would  be 
void.  Whether  that  claim  is  well  founded  need  not, 
perhaps,  be  determined.  The  agreement  criticised  was 
fully  disclosed  by  the  petition,  and,  if  the  defendant 
thought  it  insufficient,  it  was  his  privilege  to  attack  it 
by  demurrer.  He  failed  to  do  so,  however,  and  did  not 
make  the  alleged  defect  the  ground  of  a  motion  in 
arrest  of  judgment.  A  motion  was  filed,  which  is  enti- 
tled a  "motion  for  a  new  trial  and  in  arrest  of  judg- 
ment," but,  in  effect,  it  was  an  ordinary  motion  for  a 
new  trial.  One  of  the  grounds  on  which  it  was  based 
is  the  alleged  error  of  the  court  in  permitting  the  plain- 
tiff to  introduce  evidence  to  sustain  the  agreement,  for 
the  reason  that  it  was  void ;  but,  as  the  petition  had 
not  been  attacked  in  the  manner  provided  by  statute, 
the  court  had  a  right  to  assume  that  the  alleged  defect 
was  waived,  and  properly  admitted  the  evidence  to 
which  the  motion  referred.  We  are  of  the  opinion  that 
the  objection  now  made  to  the  sufficiency  of  the  peti- 
tion was  waived.  Linden  v.  Oreen,  81  Iowa,  366; 
Arndt  v.  Hosford^  ante^  p.  499. 

But  if  it  be  conceded  that  the  defendant  has  not 
waived  the  right  to  make  the  objections  now  urged, 
and  it  be  determined  on  the  merits,   the  same  result 


May  1891  ]  McConahey  v.  Griffey.  567 


must  be  reached.  The  petition  does  not  show  that  the 
health  of  defendant  was  permanently  impaired  when 
the  agreement  in  question  was  made,  nor  that  its  per- 
formance was  likely  to  be  delayed  unreasonably.  On 
the  contrary,  it  may  properly  be  inferred  from  the  facts 
stated  that  the  impairment  was  regarded  as  temporary, 
and  that  the  condition  was  reasonable  and  proper. 
The  fact  that  the  defendant  had  so  far  recovered  his 
health  as  to  be  able  to  enter  into  the  marriage  relation 
with  the  plaintiff  before  he  married  another  woman  is 
stated.  The  evidence  submitted  authorized  the  juty  to 
find  that  the  averments  of  the  petition  were  fully  sus- 
tained, and  that  there  was  nothing  in  the  circumstances 
under  which  the  agreement  was  entered  into  to  justify 
the  conclusion  that  the  parties  to  it  contemplated  any 
considerable  delay  in  carrying  it  into  effect.  1  Wait, 
Act.  &  Def.  724. 

II.  It  is  said  that  the  agreement  is  void  because 
within  the  statute  of  frauds.     The  time  within  which  it 

.         was  to  be  performed  was  not  specified.  Noth- 

?**ud8*  **'         ^^S  ^^^  s^^d  ^^  done,  however,  when  it  was 

entered  into  from  which  the  inference  can 
be  drawn  that  it  was  not  to  be  performed  within  one 
year.  It  was  not,  therefore,  vrithin  the  statute.  Land 
Co.  V.  Walker^  39  Iowa,  411 ;  Burnham  v.  Cornwell^  63 
Amer.  Dec.  633,  note  2. 

III.  The    plaintiff  was    permitted    to    testify    to 
having  had  sexual  intercourse  with  the  defendant  on 

numerous  occasions.  Such  intercourse  was 
''  J^enSeI^°^*°°'  not  charged  in   the    pleadings,    and    the 

defendant  insists  that  evidence  in  regard  to 
it  was  erroneously  admitted.  The  court  instructed  the 
jury  that  such  evidence  could  not  be  considered  in 
aggravation  of  damages.  The  appellant  contends  that 
it  was  incompetent  to  prove  the  agreement  in  contro- 
versy. It  must  be  admitted  that  proof  of  such  inter- 
course alone  would  not  be  sufiicient,  but  a  conti'act  of 
marriage  is  not  necessarily  expressed  in  words  only.  It 
may  be  shown  by  the  unequivocal  conduct  of  the 
parties,  their  actions  towards  each  other,  and  in  various 


^ 
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ways.  Royal  v.  f^mith^  40  Iowa,  617;  Thurston  v. 
Cavenor^  8  Iowa,  161 ;  Burnham  v.  Cornwell^  63  Amer. 
Dec.  638,  note.  The  plaintiff  had  testified  to  different 
conversations  between  herself  and  the  defendant,  in 
which  the  subject  of  their  marriage  w^as  mentioned  in 
such  a  manner  as  to  justify  the  belief  that  it  was  under- 
stood by  both  parties  that  it  was  to  take  place.  By 
means  of  that  understanding,  and  his  words  and  con- 
duct, the  defendant  had  acquired  a  controlling  influence 
over  the  plaintiff.  He  assured  her,  in  effect,  that  sexual 
intercourse  was  necessary  to  his  health ;  that,  in  view  of 
the  understanding  between  them,  it 'was  her  duty  to 
submit  to  him  and  that  it  was  not  wrong  for  her  to  do  so. 
The  defendant  had  paid  the  plaintiff  marked  attentions 
for  some  months  before  the  time  when  she  claims  their 
engagement  took  place,  under  such  circumstances  as  to 
justify  the  belief  that  his  course  was  prompted  by  mat- 
rimonial desires.  The  plaintiff  testified  positively  to  the 
making  of  a  marriage  contract.  We  think  it  fair  to 
presume  that  a  woman  will  yield  her  virtue  more  readily 
to  a  man  to  whom  she  is  engaged  to  be  married  than  to 
another.  It  is  a  matter  of  common  knowledge,  shown 
by  the  records  of  our  courts,  that  of  the  women  who  sur- 
render their  chastity  a  large  proportion,  if  not  a  major- 
ity, do  so  under  promise  of  marriage.  We,  therefore, 
conclude  that  the  evidence  in  controversy  was  properly 
admitted,  as  tending  to  corroborate  the  claim  of  the 
plaintiff  as  to  the  promise  of  the  defendant. 

IV.     Among  other  declarations  of  the  defendant 
to  which  the  plaintiff  testified  was  one  to  the  effect 

that  he  intended  to  marry  her  if  he  married 
■  dence:  auyoue.     lu  a  petition  filed  in  a  case  com- 

verdict 

menced  in  the  state  of  Nebitiska,  she  had 
stated  that  to  be  her  agreement  with  the  defendant. 
Several  witnesses  who  knew  the  parties  well,  and  had 
observed  their  conduct,  testified  that  they  had  not 
seen  any  evidence  of  courtship.  Much  stress  is 
placed  upon  these  facts,  as  showing  that  there  was  no 
unconditional  agreement  of  marriage  between  the 
parties.    But  the  plaintiff  testifies  positively  to  a  promise 
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of  the  defendant  to  marry  her,  and  to  words  and  acts 
from  which  such  a  promise  may  properly  be  inferred. 
She  explains  that  the  statement  of  the  defendant  which 
we  have  recited  was  made  some  time  after  the  contract 
of  marriage  was  entered  into,  and  that  it  was  stated  to 
be  the  agreement  in  the  petition  filed  in  Nebraska, 
through  a  misunderstanding  of  her  attorney.  She  testi- 
fied to  numerous  facts  which  t-ended  to  prove  that  the 
agreement  was  what  she  claims  it  to  have  been,  none  of 
which  are  denied  by  the  defendant.  He  was  called  as  a 
witness  by  the  plaintifE  as  to  the  property  he  owned,  but 
testified  in  Tegard  to  nothing  else  which  was  m^^terial. 
The  evidence,  although  not  strong,  was  sufficient  to 
authorize  the  verdict  returned,  and  we  do  not  think  it  is 
contrary  to  the  charge  given  to  the  jury. 

The  judgment  of  the  district  court  is  affirmed. 


S.   S.   Zigler,  Appellee,    v.   Piicenix  Insurance 

Company,  Appellant. 

I'ire  Instirance :  policy  :  renewal  :  payment  op  premium  :  waiver. 
The  plaintiff,  about  ten  days  before  the  expiration  of  his  policy  of 
insurance  in  the  defendant  company,  requested  the  defendant's 
agent  to  attend  to  renewing  the  same,  which  the  agent  promised  • 
to  do.  The  plaintiff  *s  policy  provided  that  the  company  should  not 
be  liable  thereon  until  the  premium  therefor  was  actuaUy  paid, 
and  that  the  agents  of  the  company  have  no  authority  to  waive  any 
condition  of  the  policy  "except  by  distinct  specific  agreement." 
After  the  plaintiff's  policy  had  expired,  and  before  any  renewal 
thereof,  the  property  insured  was  destroyed  by  fire.  Hdd,  that 
under  the  terms  of  the  policy  there  could  be  no  renewal  thereof 
until  the  premium  therefor  was  actually  paid,  or  this  condition  of 
the  policy  waived,  and  that  under  the  evidence  no  waiver  of  the 
condition  was  shown. 

Appeal   from    Jones    District   Court. — Hon.    J.    H. 

Pkeston,  Judge. 


/ 
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Friday,  May  22,  189], 

Action  in  equity  to  compel  the  defendant  to  issue 
a  renewal  of  a  certain  policy  of  insurance  against  loss  by 
fire,  and  for  judgment  thereon.  The  plaintiflp  alleges 
in  his  petition  that  he  was  the  holder  of  a  policy  of  insur- 
ance upon  a  stock  of  merchandise  at  Oxford  Junction 
against  loss  by  fire  in  the  sum  of  two  thousand  dollars, 
which  policy  expired  August  27,  1888  ;  that  about  the 
seventeenth  day  of  August,  1888,  the  plaintiff  informed 
Gr.  R.,  Moore,  the  defendant's  agent  at  that  place,  that 
the  policy  would  expire  on  the  twenty-seventh,  and 
requested  a  renewal  of  the  same ;  that  the  defendant^ 
through  said  agent,  agreed,  in  consideration  of  twenty- 
eight  dollars,  to  be  paid  by  the  plaintiflf,  to  continue 
and  renew  said  policy  for  one  year;  that,  relying  on 
such  promise,  the  plaintiff  procured  no  other  insurance, 
and  was  at  all  times  ready  to  perform  his  promise  ;  that 
on  the  fifth  day  of  February,  1889,  the  property  was 
totally  destroyed  by  fire  ;  that  within  thirty  days  there- 
after the  plaintiff  notified  the  defendant  of  the  loss ;  that 
the  defendant  refused  to  adjust  said  loss ;  and  that  it 
was  by  reason  of  the  negligence  of  the  defendant  that 
the  plaintiff  was  not  in  possession  of  the  renewal.  The 
plaintiff  prays  that  th,e  defendant  be  compelled  to  issue 
the  renewal,  and  that  the  plaintiff  have  judgment  for 
two  thousand  dollars  and  interest.  A  copy  of  the 
policy  is  attached.  The  defendant  answered,  admitting 
the  issuing  of  the  policy,  denying  the  loss,  admit- 
ting notice  of  loss,  and  refusal  to  adjust,  denying 
liability,  and  denying  that  the  plaintiff  is  entitled  to 
any  relief.  For  further  answer  and  defense  the  defend- 
ant sets  out  a  provision  in  the  policy  that  the  defendant 
shall  not  be  liable  thereon  until  the  premium  therefor 
be  actually  paid,  and  that  agents  of  the  company  have 
no  authority  in  any  manner  or  by  any  act  to  waive, 
alter,  modify  or  strike  from  or  change  any  of  the  condi- 
tions or  restrictions  of  the  policy,  "except  by  distinct, 
specific    agreement,    clearly    expressed    and    indorsed 
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"  ^  ■     ■ 

hereupon,  and  signed  by  the  agent  making  it."  The 
defendant  alleges  that  no  premium  was  paid  by  plaintiff 
for  a  renewal,  nor  receipt  given  as  provided  in  the 
policy,  and  that,  the  policy  had  expired  long  before  the 
loss.  The  defendant  prays  that  the  plaintiff '  s  petition 
be  dismissed.  The  case  was  tried  to  the  court,  and 
a  decree  entered  in  favor  of  the  plaintiff  for  two  thou- 
sand dollars,  with  interest.  The  defendant  appeals. 
Reversed. 

C.  J.  Deacon^  for  appellant. 

Wm.  O.  Thompson^  and  Sam  P.  Miles,  for  appellee. 

Given,  J. — I.  We  firat  inquire  whether  the  defend- 
ant did  through  its  agent,  G.  R.  Moore^  agree,  in  con- 
sideration of  twenty-eight  dollars,  to  be  paid  by  the 
plaintiff,  to  continue  said  policy  by  renewal  for  the 
term  of  one  year.  It  is  clear  that  there  could  be  no 
renewal  of  the  policy  until  the  premium  was  paid,  or 
that  clause  in  the  policy  waived  which  provides  that 
the  company  shall  not  be  liable  by  virtue  of  the  policy, 
or  any  renewal  thereof,  until  the  premium  therefor  be 
actually  paid.  There  is  no  dispute  as  to  what  took 
place  concerning  the  renewal.  About  ten  days  before 
the  expiration  of  the  policy  the  plaintiff  said  • 
to  Mr.  Moore,  the  agent,  that  he  wished  he  would 
attend  to  renewing  the  policy  which  he  carried  for  the 
plaintiff,  and  Mr.  Moore  said  he  would  do  so.  This  is 
all  that  passed  between  them, — no  words  about  waiving 
any  conditions  of  the  policy,  the  amount  of  the  prem- 
ium, nor  when  nor  how  it  should  be  paid.  The  plaintiff 
says:  "There  was  nothing  said  about  the  premium." 
No  premium  has  ever  been  offered  or  paid,  and  no 
renewal  was  executed  or  demanded,  and  the  matter  of 
renewal  was  allowed  to  stand  thus  until  after  the  fire, 
February  5,  1889. 

Passing  the  question  of  Moore's  authority  to 
waive  conditions  in  the  policy,  we  inquire  whether  it 
is  shown  that  he  did  waive  the  condition  in  this 
policy    as  to  the  payment    of   premium.     There  was 
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nothing  in  the  words  of  their  interview  to  warrant  such 
a  conclusion.  The  plaintiff  simply  expressed  the  wish 
that  he  would  attend  to  the  renewal,  which  he  said  he 
would  do.  There  was.no  mention  of  premium,  nor  the 
time  of  its  payment.  The  plaintiflF '  s  contention  is  that 
this  interview,  construed  in  the  light  of  their  previous 
mode  of  doing  this  kind  of  business,  shows  an  agree- 
ment as  alleged.  It  does  not  appear  that  Mr.  Moore 
ever  waived  any  of  the  conditions  of  the  policies  held  by 
the  plaintiff,  or  that  he  ever  extended  to  the  plaintiff 
time  for  paying  premiums.  His  habit  was  to  write 
renewals,  take  them  to  the  plaintiff,  and  get  his  money, 
but  not  to  waive  conditions  or  extend  credit  for  prem- 
iums. It  is  probable  that  the  plaintiff  expected  Mr. 
Moore  to  bring  him  a  renewal  of  this  policy,  and  get  the 
premium,  and  that  Mr.  Moore  intended  to  do  so ;  but 
this  expectation  and  intention  do  notj  in  the  absence  of 
the  payment  of  the  premium  or  an  agreement  for  its 
payment,  constitute  a  renewal  of  the  policy.  O^Reilly 
V.  London  Assurance^  101  N.  Y.  575.  There  was  no 
waiver,  and,  therefore,  could  be  no  renewal,  without 
payment  of  the  premium ;  and,  if  Mr.  Moore  failed  to 
bring  the  renewal,  the  plaintiff  must  have  tendered  the 
premium  before  he  would  be  entitled  to  a  renewal.  If, 
under  these  facts,  the  defendant  was  seeking  to  recover 
the  premium  from  the  plaintiff,  it  would  be  a  sufllcient 
answer  that  it  had  not  made  a  renewal ;  it  is  equally 
sufficient  answer  to  the  plaintiff  that  he  did  not  pay  the 
premium.  It  will  be  obsei'ved  that  the  question  we  are 
considering  is  not  Moore's  authority  to  waive  conditions 
in  the  policy,  but  whether  he  did  in  fact  waive  the  con- 
dition as  to  the  payment  of  premiums.  Young  v,  Ins. 
Co.y  45  Iowa,  378,  and  other  cases  cited  by  plaintiff,  are 
not  in  point  on  this  question,  as  in  those  cases  there 
was  a  waiver.  Our  conclusions  are  that,  under  the 
terms  of  the  policy,  there  could  be  no  renewal  thereof 
that  would  bind  the  defendant  until  the  premium  for 
such  renewal  was  actually  paid,  or  this  condition  of 
the  policy  waived  ;  and  that  there  was  no  waiver  of  the 
condition,    and  no    payment   of    the    premium,    and 
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consequently  no  renewal  of  the  policy.  As  this  view 
fully  disposes  of  the  case,  we  do  not  mention  other  ques- 
tions discussed. 

The  decree  of  the  district  court  is  reversed. 


2. 


4. 


6. 


In  the  Matter  of  the  Insanity  of  Emma  Bresee. 

Insanity :  habeas  corpus  :  jurisdiction.  The  district  court  has 
authority  in  proceedings  upon  a  writ  of  habeas  corpus  issued  upon 
the  petition  of  one  adjudged  by  the  county  commissioners  to  be 
insane,  and  ordered  to  the  asylum,  to  determine  the  question, 
whether  the  petitioner  is  a  fit  subject  for  treatment  in  the  asylum 
for  the  insane. 

: :  REVIEW  ON  APPEAL :  RECORD.    To  entitle  a  party 

to  a  review  of  the  finding  of  the  court  in  such  proceeding^  upon 
appeal  on  the  question  of  insanity  the  evidence  produced  upon 
the  hearing  must  be  presented  in  the  record  in  the  supreme  court. 


: :  TRIAL  BY  JURY  :  FORMER  ADJUDICATION.    Pending 

an  appeal  from  the  decision  of  the  county  commissioners  adjudg- 
ing her  insane  and  committing  her  to  the  asylum,  the  petitioner 
obtained  a  writ  of  habeas  corpus  from  a  judge  of  the  district  court 
in  vacation,  and  on  a  hearing  before  him  the  decision  of  the  com- 
missioners was  sustained.  At  the  succeeding  term  of  the  district 
court,  the  court,  on  the  motion  of  counsel  for  the  state,  refused  the 
petitioner  a  trial  to  a  jury,  affirmed  the  order  of  the  commissioners, 
and  dismissed  the  appeal.  Heldf  that  the  petitioner  was  not 
entitled  to  a  trial  by  jury  upon  the  issue  of  her  insanity  ;  that  the 
decision  of  the  judge  in  the  habeas  corpus  proceeding  was  an  adju- 
dication of  that  question,  and  that  the  appeal  was,  therefore,  prop- 
erly dismissed  in  harmony  with  that  decision. 

:  PRACTICE :  DISPOSAL  OP  CASE  ON  MOTION.    The  proceed- 


ings and  orders  in  the  habeas  corpus  proceeding  being  of  record  in 
the  district  court,  held,  that  the  court  could  properly  dispose  of  the 
appeal  on  motion. 

:  :   :   commitment   to    asylum.     Upon    the 


dismissal  of  the  appeal  the  court  made  an  order  committing  the 
petitioner  to  the  asylum.  Held,  that  the  court  should  have  left 
the  petitioner  under  the  order  of  the  judge  who  heard  the  habeas 
corpus  proceeding,  to  be  dealt  with  under  the  order  of  the  com- 
missioners, and  that  the  supreme  court  would  remedy  the  objection 
to  the  order  of  the  district  court  by  such  a  modification  thereof  as 
to  simply  dismiss  the  appeal.^ 
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6.      :  COMMISSION  FOR  EXAMINATION  OF  INSANE  PERSONS :  POWER 

OF  SUPREME  cx)URT  TO  APPOINT.  The  supreme  court  will  not  on  an 
appeal  from  'he  district  court  appoint  a  commission,  as  provided 
by  section  1442  of  the  Code,  for  the  examination  of  one  alleged  to 
be  unlawfully  detained  in  an  asylum  as  insane,  where  the  pro- 
ceedings wherein  the  appellant  was  adjudged  insane  appear,  so 
far  as  the  record  discloses,  to  have  been  legal  and  regular,  and  the 
findings  are  fully  supported  by  the  evidence.  Whether  th^  court 
would  have  authority  to  appoint  such  a  commission  in  any 
event,  qiicere. 

Appeal  from  Harrison  District  Court. — Hon.  G.  W. 

Wakefield,  Judge. 

Friday,  May  22,  1891. 

In  July,  1890,  the  comTuissioners  of  insanity  oi 
Harrison  county  adjudged  Emma  Bresee  insane,  and 
ordered  her  committed  to  the  asylum  at  Mt.  Pleasant. 
Prom  the  action  of  the  commissioners  she  appealed  to 
the  district  court,  and  thereupon  the  commissioners 
directed  the  supervisors  of  the  county  to  take  charge  of 
and  care  for  her  pending  the  appeal,  and  she  was  by 
the  board  of  supervisors  placed  in  the  custody  of  W.  A. 
Granger,  as  its  agent.  On  the  second  day  of  August 
she  obtained  a  writ  of  habeas  corpus  from  Hon. 
OEORaE  Carson,  district  judge,  directed  to  the  board 
of  supervisors  and  W.  A.  Granger,  and  on  the  return 
of  said  writ,  jj.  S.  Dewell,  as  county  attorney  for  Har- 
rison county,  appeared  and  answered,  "setting  up  the 
finding  of  the  said  board  of  commissioners,  and  the 
appeal  of  said  cause  to  the  district  court,  and  the  right 
of  said  board  to  restrain  her  pending  such  appeal.'^ 

Upon  the  hearing  the  judge  made  the  following 
finding  and '  order : 

"The  parties  having  introduced  their  evidence, 
respectively,  and  the  cause  being  fully  submitted  and 
considered,  it  is  made  to  appe  r  from  the  evidence  that 
said  Emma  Bresee  is  a  person  of  unsound  mind,  and  is 
a  r>roper  person  to  receive  care  and  treatment  at  the 
ho.spital.  It  is,  therefore,  ordered  and  adjudged  that 
the  plaintiff,   Emma  Bresee,   be,   and    she  is    hereby, 
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remajided  to  the  care  and  custody  of  the  proper  officers 
of  said  county,  as  provided  by  law ;  whereupon  plaintiff 
excepts." 

With  Hon.  G.  W.  Wakefield  presiding,  at  the 
succeeding  term  of  the  court,  the  county  attorney  moved 
for  an  order  to  '*  affirm  the  order  of  commissioners,  and 
dismiss  the  appeal,"  assigning  as  grounds  therefor  the 
procuring  of  the  7iabeas  corpus  and  the  investigation  in 
pursuance  thereof,  after  the  appeal  was  taken.  At  the 
hearing  of  the  motion  the  court  made  the  following 
:finding : 

**That  the  record  shows  that  after  the  appellant 
herein  filed  and  gave  notice  of  appeal  from  the  findings 
of  said  commissioners  she  did,  on  the  second  day  of 
August,  vl890,  sue  out  a  writ  of  habeas  corpus  before 
Hon.  George  Carson,  a  judge  of  the  fifteenth  judicial 
district  of  the  state  of  Iowa,  and  that  a  writ  of  habeas 
corpus  was  duly  granted  by  said  judge,  and  made 
returnable  before  him  at  Missouri  Valley,  in  Harrison 
county,  on  August  5,  1890.  Said  cause  was  then  fully 
heard  by  said  judge,  and  issue  then  and  there  joined  by 
this  appellant,  as  plaintiff,  and  one  W.  A.  Granger,  as 
an  employe  and  agent  of  the  board  of  supervisors  of  said 
Harrison  county,  who  then  had  actual  custody  of  the 
person  of  Emma  Bresee,  the  appellant  herein,  by  war- 
rant from  the  said  commissioners,  duly  issued  after  said 
appeal  had  been  taken  by  said  Emma  Bresee,  as  the  law 
provided.  That  on  said  hearing  the  question  of  the 
insanity  of  said  appellant,  and  whether  or  not  she  was 
a  fit  subject  for  custody  and  treatment  in  the  hospital 
for  the  insane,  was  fully  inquired  into  and  decided  ;  and 
that  said  judge  did  find  and  determine  that  said  Emma 
Bresee  is  a  proper  person  for  custody  and  treatment  in 
the  hospital  for  the  insane.  And  the  said  judge,  at  the 
same  time,  ordered  that  she  be  remanded  to  the  proper 
authorities  for  treatment,  as  provided  by  law.  That  all 
of  said  proceedings  and  orders  are  now  on  record  in  this 
court,  as  provided  by  law,  as  shown  in  the  papers  in 
this  matter  on  file  herein,  and  the  records  of  this  court. 
This  court,  therefore,  finds  that  all  questions  on  this 
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appeal  have  been  fully  heard  and  determined  in  a  manner 
provided  by  law,  and  that  there  remains  nothing  here- 
after to  be  determined  in  relation  thereto." 

The  court  also  ordered  that  Emma  Bresee  be  con- 
fined in  the  hospital,  in  conformity  with  orders  previ- 
ously made.  Two  appeals  are  prosecuted  by  Emma 
Bresee, — one  from  the  judgment  of  Judge  Carson  i 
the  habeas  corpus  proceeding  ;  and  one  from  the  judg- 
ment of  Judge  Wakefield  on  the  motion  to  affirm  and 
dismiss  the  appeal. — Affirmed. 

L.  Brown  and  Oeo.  F.  BoultoUy  tor  Emma  Bresee* 

J.  S.  Dewell  and  John  A.  Berry ^  County  Attorney^ 
for  appellee. '  ' 

Granger,  J. — I.    The  assignments  of  error  relating 
to  the  appeal  from  the  judgment  of  Judge  Carson  in 
1.  Insanity:         ^^  hobeas  corpus  proceedings  are  as  fol- 
pusrfm-h^^^^^      lows  :    *'  First.   The  judge  erred  in  assum- 
lion.  Jug  jurisdiction  to  determine  the  appellant 

a  fit  subject  for  treatment  in  the  asylum.  Second.  The 
judge  erred  in  adjudging  her  a  fit  subject  for  treatment 
in  the  insane  asylum."  The  former  assignment  relates 
to  the  authority  of  the  judge  to  act ;  the  latter,  conceding 
the  authority,  to  the  validity  of  the  acts.  The  only 
claim,  as  we  understand,  for  the  first  assignment  is  that 
the  judge  had  no  authority  to  determine  that  Mrs. 
Bresee  was  a  fit  subject  for  treatment  in  the  insane 
asylum.  The  question  of  her  fitness  for  the  asylum 
dei^ended  entirely  on  the  fact  as  to  her  sanity.  The 
statute  giving  to  a  person  "confined  as  insane"  the 
benefits  of  the  writ  of  habeas  corpus  provides  that  at 
the  hearing  "the  question  of  insanity  shall  be  decided." 
Code,  sec.  1444.  The  alleged  restraint  by  the  commis- 
sioners was  the  result  of  a  determination  by  them  that 
she  was  such  a  subject.  The  record  in  no  way  indicates 
to  us  that  any  other  question  was  involved  in  the  hejir- 
ing  before  Judge  Carson,  and  the  inquirv  and  deter- 
mination was  entirely  legal. 
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II.  The  abstract  contains  no  part  of  the  evidence, 
and  we  are  without  any  means  whatever  to  determine  the 
J  ^^. .         correctness  of  the  second  assignment.    It  is 

STpeli:"'^         ^^^  ^^^^  ^^®  appellant  had  not  the  means 
record.  qj*  opportunity  to  preserve  the  evidence, 

there  being  no  clerk  or  reporter ;  but,  notwithstanding, 
how  can  we  say  the  court  erred  without  the  facts,  or  the 
means  of  knowing  them  ?  We  are  not  to  presume  error 
because  of  a  difficulty  in  presenting  the  record  on  which 
it  is  assigned.  It  is  a  law  proceeding,  and  we  adjudge 
error  only  on  an  affirmative  showing. 

III.  The  appeal  from  the  action  of  the  court,  on 
the  motion  to  dismiss  the  pppeal  and  affirm  the  order  of 
,  . .         the  commissioners,  presents  the  question 

foraOTadjJ.'     whether  the  adjudication  in  the   habeas 
dicaiion.  corpus  proceeding  operates  to  deprive  the 

appellant  of  the  right  to  another  trial  in  the  district 
court  on  her  appeal.  It  is  especially  urged,  in  support 
of  another  trial,  that  the  appellant  was  entitled  to  a 
trial  by  jury  in  the  district  court.  The  determination 
of  this  question  is  important.  It  is  purely  a  special  pro- 
ceeding, and  hence,  technically,  not  a  ''civil  action, '* 
which  is  defined  to  be  a  proceeding  in  which  one  party, 
known  as  the  '•  plaintiff,"  demands  against  anothey 
party,  known  as  the  ''defendant,"  the  protection  of  a 
private  right  or  the  redress  of  a  private  wrong.  Code, 
sec.  2505.  Being  another  remedy  in  a  civil  case  it  is  a 
special  proceeding.  Code,  sec.  2507.  Special  proceed- 
ings are  not  classed  as  ' '  ordinary  "  or  "  equitable ' '  by 
the  Code,  and  we  may  now  consider  its  provisions  as  to 
what  causes  are  triable  by  jury.  Section  2740  is  as  fol- 
lows: "Issues  of  fact,  in  an  action  by  ordinary  pro- 
ceeding, must  be  tried  to  a  jury,  unless  the  same  is 
waived.  All  other  issues  shall  be  tried  by  the  court, 
unless  a  reference  thereof  is  made."  The  issues  in  this 
proceeding  are  "other"  than  those  "in  an  action  by 
ordinary  proceedings,"  and,  hence,  under  the  letter  of 
the  statute,  are  to  be  tried  by  the  court.  It  may  be 
well  here  to  observe  that  proceedings  denominated  as 
"special"  have  been  in  this  coui-t,  where  the  issues 
Vol.  82—37     • 
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below  have  been  tried  to  a  jury ;  but  an  examination 
will  show,  we  think,  that  in  each  of  such  cases  the  pro- 
ceeding, if  special  at  its  inception,  had  so  changed  in  its 
progress  as  to  present  parties  plaintiL  and  defendant 
with  private  rights  to  be  determined,  and,  hence,  became 
an  action  by  ordinary  proceedings. 

It  is  urged  that  the  appellant  was  entitled  to  a  jury 
trial  in  the  district  court,  under  the  constitutional 
guaranties  that  the  right  of  trial  by  jury  shall  remain 
inviolate ;  and  in  all  criminal  prosecutions,  and  in  cases 
involving  the  life  or  liberty  of  an  individual,  the  accused 
shall  have  a  right  to  speedy  and  public  trial  by  an  impar- 
tial jury.  These  provisions  are  found  in  sections  9  and 
10  of  article  1  of  the  constitution  of  the  state.  In  Black 
Hawk  Co.  V.  Springer^  58  Iowa,  417,  this  court  consid- 
ered the  rights  of  a  person  charged  with  insanity  to  a 
trial  by  jury  under  these  provisions  of  the  constitu- 
tion, and  held  that  they  applied  ''only  to  criminal 
prosecutions  or  accusations  for  offenses  against  the 
criminal  law,  where  it  is  sought  to  punish  the  oHender 
by  fine  or  imprisonment. '*  It  is  also  there  determined 
that  the  *'  inquest  of  lunacy  "  is  not  a  criminal  proceed- 
ing. Chavannes  v.  Priestley^  80  Iowa,  \  16.  It  thus 
eppears  that  the  constitution  does  not  impair  the  statu- 
tory authority  as  to  how  the  issues  in  such  a  proceeding 
are  to  be  tried. 

With  the  question  of  the  right  of  trial  by  jury  dis- 
posed of,  we  are  better  prepared  to  consider  the  action 
of  the  court  in  dismissing  the  appeal,  as  that  w^as  the 
eflPect  of  the  holding.  Looking  back  to  the  statement 
of  the  ».ase,  it  will  be  seen  that  in  the  habeas  corpus  pro- 
ceeding Emma  Bresee  was  determined  to  be  of  unsound 
mind,  and  a  proper  person  for  treatment  at  the  hospital 
for  the  insane,  upon  evidence  introduced  by  the  parties. 
In  fact,  her  sanity  seems  to  have  been  the  only  question 
tried  and  determined.  The  case,  on  its  merits,  involves 
no  other  controversy.  If  her  condition  is  as  it  was 
adjudged  to  be  in  the  habeas  corpus  proceedings,  she  is 
rightly  committed  to  the  asylum .  The  question  for  us 
is,  having  had  one  trial  on  the  merits  of  her  caae,  before 
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the  judge  at  chambers,  is  she  entitled  to  another  such 
trial  by  him  in  court?  The  merit*  of  the  rule  to  be 
announced  may  be  better  seen  by  supposing  the  writ  to 
hare  issued  by  the  court,  and  not  by  the  judge  in  vaca- 
tion, and  the  hearing  to  have  been  by  the  judge  sitting 
as  a  court.  Would  the  appellant,  having  on  one  day 
submitted  her  case  on  its  merits  to  the  court  in  the 
habeas  corpus  proceeding,  be  permitted  to  repeat  it  the 
next  day,  on  her  appeal,  because  only  of  the  difference 
in  the  kinds  of  proceedings  ?  We  think  not.  Without 
committing  ourselves  to  any  undue  limitations  upon 
the  right  of  a  party  to  test  the  legality  of  his  restraint 
by  a  resort  to  the  writ  of  Jidbeas  corpuSy  without 
impairing  the  right  to  other  and  further  judicial 
inquiry,  we  think,  in  view  of  the  abundant  and  liberal 
provisions  of  our  law  for  the  protection  of  persons 
charged  with  insanity,  and  its  requirement  that  in 
habeas  corpus  proceedings  the  actual  fact  as  to  insanity 
shall  be  determined,  with  the  right  of  appeal  f  hom  the 
judgment,  that  the  appellant  was  not  entitled  to 
another  trial  of  the  same  issue.  The  contention  by  the 
appellant,  we  think,  has  been  largely  induced  by  the 
belief  that,  in  a  trial  on  the  appeal,  she  should  be 
entitled  to  a  jury;  which  fact,  if  true,  would  present 
quite  a  different  case  for  consideration) 

IV.  It  is  urged  that  a  motion  to  dismiss  was  not 
the  proper  method  of  disposing  of  the  appellant's  case 

1  .    ^^  appeal.      It  appears  from  the  findings, 

'  diBposai  of    '    in  disposing  of  the  motion,  that  all  the 

CIA80  on  motion.  a  «-»  * 

proceedings  and  orders  in  the  habeas 
corpus  proceedings  were  on  file  in  court,  and  are  so 
shown  by  the  papers  in  this  proceeding.  With  this 
condition  of  the  record,  the  court  could  take  judicial 
notice  of  the  facts,  and  pleadings  and  proofs  were 
unnecessary  to  establish  them.  With  the  facts  thus  in 
the  record,  the  court  could  act  upon  a  motion  in  dispos- 
ing of  the  appeal. 

V.  After  the  ruling  on  the  motion  to  dismiss  the 
appeal,    the    court   made   an    order    committing    the 


i 


'sr  • 


•I « 

•> - 


I* 


580  In  re  Bresee.  [82  Iowa 

appellant  to  the   insane  hospital  at  Mt. 

'  oomVnitment  to  Pleasant.     It  is  said   that  the  court  was 

ksylum. 

without  jurisdiction  to  make  the  order ;  that 
the  commissioners  alone  have  such  authority,  except 
after  trial  on  appeal  in  the  district  court.  The  appeal 
was  dismissed  because  of  the  conclusiveness  of  the  find- 
ings and  orders  in  the  habeas  corpus  proceeding.  The 
order  in  that  proceeding  was  that  "Emma  Bresee  be, 
and  she  is  hereby,  remanded  to  the  care  and  custody  of 
the  proper  officer  of  said  county,  as  provided  by  law. ' ' 
The  legal  effect  of  dismissing  the  appeal,  without  other 
.  orders,  would  have  been  to  leave  her  under  the  order  of 
Judge  Carson,  to  be  dealt  with  under  the  order  of  the 
commissioners,  and  such  a  course  would  have  been 
entirely  proper.  The  order  of  the  district  court  is  not 
different  in  effect,  but  the  objection  is  that  it  was  made 
without  authority,  and  that  she  should  not  be  committed 
by  virtue  of  it.  Any  force  the  objection  has  ^vll  be 
avoided  by  such  a  modification  in  this  court  of  the  order 
of  the  district  court  as  to  merely  dismiss  the  appeal. 
This  we  may  do  where  the  facts  are  settled,  and  the  effect 
is  to  enter  such  an  order  ss  the  district  court  should  have 
made.  Oilmore  v.  Ferguson^  28  Iowa,  422;  Bihaw  v. 
Nachtwey^  43  Iowa,  653  ;  Code,  sec.  3194. 

VI.     We  are  asked,  in  case  our  conclusion  should 
be  against  the  appellant    on    questions  presented,   to 

J  .  commia-     appoint  a  commissiou  under  the  provisions 

iiaiiSi'o?*""  of  Code,  section  1442,  to  inquire  into  the 
wM^pJwer  ^^^^  of  ^^  appellant's  sanity;  and  rule  7 
conrt^to  ap-  of  this  court  is  cited  as  authority  for  us  to 
^*'*'^  so  act.     The  section  authorizes  the  judge  of 

the  district  court,  under  certain  conditions,  to  make 
such  an  appointment,  but  confers  no  such  authority  on 
this  court.  Rule  7  provides  that  '*the  supreme  court 
has  a  geneiul  supervision  over  the  district  and  superior 
courts,  and  all  other  inferior  judicial  tribunals,  to  pre- 
vent and  correct  abuses,"  etc.  Without  even  intend- 
ing a  ground  for  inference  that  we  could,  with  the  facts 
othen^ise,  make  such  an  apx)ointment,  we  may  say  that 
the  record  fails  to  make  any  showing  of  abuse  for  us 
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to  correct  or  prevent.  Tlie  argument  proceeds  largely 
npon  a  claim  of  abuses  and  illegalities,  but  the  record 
is  a  plain  showing  of  two  separate  inquiries,  under  the 
forms  of  law,  as  to  the  sanity  of  the  appellant, — one  by 
the  commissioners  sitting  as  a  board,  and  the  other  by  a 
judge  of  the  district  court ;  the  findings  of  each  being, 
upon  evidence  submitted,  that  the  appellant  is  insane, 
and  a  proper  subject  for  hospital  treatment.  Nothing 
in  the  record  affords  even  a  suspicion  that  the  proceed- 
ings were  not  legal  and  regular,  and  the  findings  are 
fully  supi)orted  by  the  evidence.  If  the  facts  are  other- 
wise, the  mistake  is  in  presenting  a  record  from  which 
the  facts  are  not  to  be  known.  We  may  properly  and 
profitably  look  to  arguments  to  aid  our  conclusions 
from  the  record,  but  we  cannot  look  to  them  for  facts 
which  it  is  the  province  of  the  record  to  disclose. 

The  order  entered  in  this  court,  October  20,  1890, 
at  the  instance  of  the  appellant,  is  revoked,  and  the 
judgment  on  both  appeals,  with  the  modification  indi- 
cated, is  AFFIRMM). 


Theodore    Bray,     Appellee,    v.    Mason    Wise,  Ig  ^ 

Appellant. 

Beplevin;  racehorse  :  keeper's  lien  :  abandonment.  A  racehorse 
that  had  been  in  the  charge  of  C.  while  on  a  circuit  during  the 
season  was  left  with  the  defendant,  a  keeper  of  a  livery  stable,  to 
whom  C.  assigned  his  account  against  the  owner  for  services  and 
expenses  incurred  in  the  care  of  the  horse.  Within  a  few  hours 
the  horse  was  taken  out  of  the  possession  of  the  defendant  and 
placed  in  the  charge  of  the  plaintiff.  Upon  C.*s  bill  being  presented 
to  the  owner  of  the  horse  he  disputed  the  account,  and  the  defend- 
ant said,  *'Let  it  go  till  C.  gets  home,  and  we  will  fix  it  up." 
Afterwards  the  defendant  again  obtained  possession  of  the  horse  by 
falsely  representing  that  the  owner  had  sent  him  for  it.  Held,  that 
if  the  defendant  had  any  lien  upon  tlie  horse  under  chapter  25  of 
the  Laws  of  1880,  as  assignee  of  the  account  of  C,  it  was  aban- 
doned by  his  agreement  with  the  owner  to  let  it  rest  until  C. 
returned. 
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Appeal  from  Council  Blvffs  Superior  Court. — Hon* 

E.  E.  Atlesworth,  Judge. 

Friday,  May  22,  1891. 


r.^  This  is  an  action  of  replevin  for  a  horse.    There 

|;v  was  a  trial  by  the  court  without  a  jury.    Judgment  was 

I  rendered  for   the   plaintiff.     The   defendant   appeals. 

Affirmed. 


Wrightj  Baldwin  <fe  HaZdane '  and  A.   W.  AsJcwiihy 
for  appellant. 

G.  A.  Holmes y  for  appellee. 


RoTHROOK,  J. — As  the  action  is  at  law,  the  judg- 
ment cannot  be  reversed  without  a  finding  that  it  is  so 
f^-  manifestly  against  the  evidence  as  to  indicate  passion 

or  prejudice  on  the  part  of  the  trial  judge.  With  this 
well-known  rule  in  view,  we  will  briefly  recite  the 
facts,  which  we  think  the  learned  judge  was  authorized 
to  find  as  established  by  the  evidence.  In  the  summer 
of  1888,  one  J.  J.  Shea,  of  Council  Bluflfs,  was  the 
owner  of  a  horse,  which  was  named  ''Gray  Jim."  The 
horse  was  a  pacer,  w^ith  a  record  of  2 :  24  3-4,  and  was  kept 
for  racing  purposes.  During  the  racing  season  of  1888, 
Shea  put  the  norse  in  charge  of  one  Carey,  whose  busi- 
ness it  was  to  go  on  the  circuit  with  horses.  Carey 
was  authorized  to  sell  the  horse  while  on  the  circuit  if 
he  could  find  a  purchaser.  He  did  not  succeed  in  this 
pa  It  of  his  mission,  and  returned  to  Council  Bluffs  with 
the  horse  about  September  10,  1888.  He  took  the  horse 
to  a  livery  stable  kept  by  the  defendant  Wise,  and  left 
him  there,  and  assigned  to  Wise  an  account  of  one 
hundred  and  sixteen  dollars,  which  he  claimed  Shea 
owed  him  for  keeping  the  horse  and  for  freight  charges 
while  on  the  circuit.  On  the  same  day  Shea  ascertained 
that  the  horse  was  left  at  the  defendant's  livery  stable. 
He  went  to  the  stable,  and,  in  the  absence  of  Wise,  took 
the  horse  to  the  livery  stable  of  the  plaintiff.     On  the 
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same  day  Shea  and  the  defendant  had  an  interview 
about  the  claim  which  Carey  had  assigned  to  the  defend- 
ant. In  this  interview  Shea  disputed  the  bill  for  one 
hundred  and  sixteen  dollars,  and  the  conference  was 
concluded  by  the  defendant  saying:  "Let  it  go  till 
Carey  gets  home,  and  we  will  fix  it  up."  On  the  night 
of  that  day  the  defendant  went  to  the  plaintiff's  livery 
stable  in  plaintiff '  s  absence,  and  stated  to  an  employe 
that  Shea  had  sent  him  for  the  horse,  and  by  this  repre- 
sentation he  again  acquired  possession  of  the  animal. 
The  evidence  further  shows  that  it  is  extremely  doubt- 
ful whether  Shea  at  that  time  was  indebted  to  Carey  in 
any  amount. 

It  is  claimed  that  the  defendant  was  entitled  to  a 
lien  upon  the  horse  for  the  claim  of  Carey,  and  for  the 
few  hours  the  animal  was  in  his  barn  ;  and  he  relies  on 
chapter  25  of  the  Laws  of  1880,  Miller's  Code,  page  585. 
That  act  provides  as  follows  :  "That  keepers  of  livery 
stables,  herders  and  feeders,  and  keepers  of  stock  for 
hire  shall  have  a  lien  on  all  stock  and  property  coming 
into  their  hands  as  such  for  their  proper  charges,  and 
for  the  expense  of  keeping  when  the  same  have  been 
received  from  the  owner  or  from  any  person  ;  provided, 
however,  this  lien  shall  be  subject  to  all  prior  liens  of 
record."  Carey  was  not  the  keeper  of  a  livery  or  feed 
stable.  His  business  was  breaking  horses  and  training 
them  for  races  and  speed.  It  may  be  questioned 
whether  he  was  entitled  to  a  lien  under  the  statute. 
But  this  judgment  can  well  be  sustained  without  deter- 
mining that  question.  When  Shea  disputed  Carey's 
account  in  the  interview  between  him  and  the  defendant, 
and  it  was  agreed  that  the  matter  should  rest  as  it  was 
until  Carey  came  home,  and  it  was  "fixed  up,"  this  was 
an  abandonment  by  the  defendant  of  any  lien  upon  the 
horse.  The  animal  was  then  in  the  possession  of  Shea, 
or  of  the  plaintiff.  The  defendant  could  not  revoke  this 
agreement  by  afterwards  going  to  the  stable  of  the  plain- 
tiff and  obtaining  possession  of  the  horse  by  the  untruth- 
ful representation  that  he  was  sent  there  by  Shea  for  the 
horse.    This  is  all  there  is  of  the  case.    Affikmed. 
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1.  Statute  of  Frauds :  PLEADiNa.  A  party  claiming  under  a  con- 
tract within  the  statute  of  frauds  must  aver  facts  sufficient  to 
take  it  out  of  the  provisions  of  the  statute,  or  the  pleading  will  be 
vulnerable  to  a  demurrer. 

2.     :  LEASE  OF  LANDS :  PERFORMANCE.    In  an  action  of  forcible 

entry  and  detainer  for  the  possession  of  certain  farm  lands  the 
defendant  claimed  to  hold  said  lands  under  a  verbal  lease  for  three 
years  for  which  he  was  to  pay  an  annual  rental  in  a  sum  named, 
and  seed  a  certain  twenty  acres  in  grass.  Hdd,  that  part  per- 
formance of  the  terms  of  said  lease  by  the  defendant  was  not 
sufficient  to  take  it  out  of  the  statute  of  frauds. 

3.  Tenanoy  at  Will:  holding  over  after  expiration  of  lease. 
A  tenant  of  lands  who  continues  in  possession  of  the  leased  prem- 
ises contrary  to  the  terms  of  his  lease,  and  without  the  consent  of 
his  lessor,  is  not  a  tenant  at  will,  and  is  not  entitled  to  thirty  days' 
notice  to  quit. 

Appeal  from  Butler  District  Court, — Hon.  J.  C. 

Sherwin,  Judge. 

Saturday,  May  23,  1891.  ' 

This  is  an  action  for  the  possession  of  a  farm.  It 
was  commenced  and  tried  before  a  justice  of  the  peace, 
and  there  was  a  judgment  for  the  defendant.  The 
plaintiffs  appealed  to  the  district  court,  where  a  trial 
was  had,  which  resulted  in  a  judgment  for  the  plaintiffs. 
The  defendant  appeals. — Affirmed. 

Hemenway  &  Orundy  and  Frank  Linge7\felder^ 
for  appellant. 

Ellis  &  Ellis^  for  appellees. 

RoTHROCK,  J. — I.  It  is  conceded  that  the  defend- 
ant  was  in  possession  of  the  farm  as  a  tenant  under  a 

written  lease  for  one  year  from  the  first 
*  fiV£T*p?ead-    day  of  December,  1887.     It  is  claimed  by 
"*'  the  plaintiffs  that  the  lease  was  extended 
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for  one  year  by  a  verbal  agreement,  and  that  this  exten- 
sion of  the  lease  expired  on  the  first  day  of  December, 
1889,  and  that  the  defendant  wrongfully  held  over  after 
that  time,  and  notice  to  quit  the  premises  and  deliver 
the  possession  was  served  on  the  defendant  on  the 
eleventh  jday  of  that  month.  The  action  was  commenced 
on  the  thirtieth  day  of  the  same  month.  The  defendant 
filed  an  answer  before  the  justice  of  the  peace,  the  third 
count  of  which  is  as  follows : 

"For  further  answer  and  defense,  defendant  avers 
that  on  the  twenty-sixth  day  of  September,  1888,  the 
defendant  and  said  George  Burden  entered  into  a  verbal 
agreement,  by  the  terms  of  which  defendant  leased  said 
land  for  the  term  of  three  years  from  December  1,  1888, 
for  rent  of  one  hundred  and  seventy-five  dollars  per 
year,  payable  one-half  October  1,  and  one-half  Decem- 
ber 1,  of  each  year ;  and  in  addition  to  paying  said 
yearly  rent,  and  as  a  consideration  for  said  three  years' 
lease,  defendant  was  to  seed  down  certain  land  that  had 
been  cultivated,  and  was  not  good  for  com  and  oat-s, 
being  about  twenty  acres.  That  said  seeding  was  to  be 
done  in  the  spring  of  1889.  That  he  has  fully  per- 
formed said  agreement  in  every  respect  and  has  seeded 
down  and  got  into  grass  said  land,  and  that  the  consid- 
eration for  said  seeding  was  that  defendant  was  to  have 
the  lease  thereof  for  three  years,  as  herein  stated.  It 
was  further  agreed  between  said  parties  that,  if  said  land 
was  sold  by  said  Burden  during  the  three  years'  term, 
defendant  was  to  surrender  possession  of  the  premises 
the  December  following  the  sale  thereof,  and  said  Bur- 
den was  to  pay  defendant  for  such  seeding.  That  neither 
said  Burden  nor  his  representatives  have  sold  said  land, 
nor  have  they  paid  for  such  seeding.  That  on  the  first 
day  of  December,  1888,  defendant  did  take  possession  of 
said  leased  land  under  said  verbal  lease,  and  has  held 
the  same  thereunder  ever  since,  and  now  holds  the 
same  and  possession  of  the  same  under  and  by  virtue 
thereof." 

The  plaintiffs  replied  to  the  answer  by  a  general 
denial.    After  the  cause  was  appealed  to  the  district 
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court,  the  reply  was  withdrawn,  and  the  plaintifb 
demurred  to  the  thii^d  count  of  the  answer  ui)on  the 
ground  that  the  same  alleged  a  verbal  agreement  for 
the  lease  of  the  land  for  a  longer  period  than  one  year, 
and  that  said  agreement  is  within  the  statute  of  frauds. 
The  demurrer  was  sustained.  The  cause  was  tried  to  a 
jury.  The  plaintiffs  introduced  evidence  tending  to 
show  that  the  lease  was  extended  by  a  verbal  agree- 
ment for  one  year,  and  the  defendant  introduced  evi- 
dence tending  to  show  that  the  extension  was  for  three 
years.  All  of  the  defendant's  evidence  on  this  ques- 
tion was  stricken  out  upon  motion  of  the  plaintiflPs,  and 
the  jury  was  instructed  to  return  a  verdict  for  the 
plaintiffs. 

Section  3663  of  the  Code  provides  that,  "except 
when  otherwise  especially  provided,  no  evidence  of  the 
contracts  enumerated  in  the  next  succeeding  section  is 
competent,  unless  it  be  in  writing  and  signed  by  the 
party  charged,  or  by  his  lawfully  authorized  agent." 
It  is  conceded  that  a  verbal  lease  for  more  than  one 
year  is  within  the  provisions  of  the  next  section.  It  is 
claimed  in  behalf  of  the  appellant  that  the  demurrer 
should  have  been  overruled,  because  by  demurring  the 
plaintiffs  admitted  the  averments  of  the  answer,  and  it 
is  provided  in  sections  8366  and  3367  of  the  Code  that 
contracts  within  the  statute  may  be  enforced  when  orally 
made,  if  admitted  in  the  pleadings  or  proven  by  the 
testimony  of  the  party  defendant.  We  think  this  is  a 
mistaken  view  of  the  issue  raised  by  a  demurrer.  It  is 
useless  to  discuss  this  question.  In  the  case  of  Bdbcock 
V.  MeeJc^  45  Iowa,  137,  it  is  held  that  a  party  claiming 
under  a  contract,  within  the  statute  of  frauds,  should 
aver  facts  necessary  to  take  it  out  of  the  statute,  or  the 
pleading  will  be  vulnerable  to  a  demurrer.  That  case 
has  been  followed  and  adhered  to  as  a  rule  of  practice 
in  the  ,trial  courts,  and  we  discover  no  reason  for  over- 
ruling it. 

II.  It  is  claimed  that  the  case  is  taken  out  of  the 
statute  because  the  answer  sets  up,  and  the  evidence 


May  1891]  Payne  v.  Ratjbinek.  587 

,     showed.'  that   the   defendant  had  seeded 

f  :  lease  of  _         ^     /  ^  .  _  ,  _ 

lands:  perform-  about  twenty  acres  m  grass,  which  was 

part  payment  of  the  rent  for  three  years. 
It  was  held  in  Thorp  v.  Bradley^  75  Iowa,  50,  that  part 
performance  of  an  oral  lease  within  the  statute  of  frauds 
is  not  sufficient  to  take  it  out  of  the  statute.  Hunt  t. 
Coe^  15  Iowa,  197.  This  point  needs  no  further  consid- 
eration. 

III.    It  is  contended  that  even  if  the  demurrer  was 
properly  sustained,  and  the  evidence  of  the  verbal  lease 

for  three  years  rightly  withdrawn  from  the 
'  will:  boidinK      lury,  it  was  error  to  direct  a  verdict  for  the 

over  after  ex-      * 

piration  of        plaintiflEs,  because,  under  the  other  evidence 

in  the  case,  the  jury  would  have  been  war- 
ranted in  finding  that  the  defendant  was  in  possession 
as  tenant  at  will,  and  that,  as  thirty  days'  notice  to  quit 
was  not  given,  he  could  not  be  ousted  from  the  posses- 
sion. We  do  not  think  this  position  is  well  taken.  It 
is  plainly  shown  by  the  pleadings  and  the  evidence  that 
the  defendant  was  not  a  tenant  at  will.  He  was  either 
a  tenant  for  one  year,  as  claimed  by  the  plaintiflFs,  or 
for  three  years,  as  claimed  by  the  defendant.  There 
was  no  evidence  upon  which  to  base  a  finding  that  the 
tenancy  was  at  will. 

The  judgment  of  the  district  court  will  be  affirmed. 


A.  C.  Payne,  Appellant,  v.   Josef  Raubinek  ei  al.y      "^^ 

Appellees. 

1.  Appeal :  parties  :  notice.  In  an  action  by  the  holder  of  a 
promissory  note  against  the  maker  and  payee,  the  maker  answered 
that  the  note  was  without  consideration,  that  it  was  executed  as 
a  part  of  a  gambling  contract,  and  that  it  had  been  altered  since 
delivery  to  the  payee  without  his  consent,  and  that  the  plaintiff 
took  the  note  with  knowledge  of  these  facts.  Judgment  was 
rendered  upon  proof  of  these  facts  in  favor  of  the  maker  of  the 
note,  and  in  favor  of  the  plaintiff  against  the  payee.  Held,  that 
upon  an  appeal  by  the  plaintiff  from  the  judgment  in  favor  of 
the  maker  of  the  note  that  the  payee  was  not  a  necessary  party. 
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2.  Praotioe  in  Supreme  Court:  record  :  instructions:  bill  of 
BXCBPnoNS.  Where  certain  instructions  asked  by  a  party  to  a 
cause,  and  refused,  were  returned  with  other  papers  in  the  case 
to  the  cl6rk  of  the  district  court  imqiediately  after  the  trial,  and 
left  with  him,  but  through  inadvertence  were  not  marked  filed, 
nor  noted  upon  the  appearance  docket,  until  about  eight  months 
after  an  appeal  had  been  perfected,  and  were  not  referred  to  in  the 
bill  of  exceptions,  nor  made  a  part  thereof,  hddf  pn  motion  of  the 
appellee,  tiiat  such  instructions  set  out  in  appellant's  abstract 
should  be  stricken  from  the  record. 

8.  Negotiable  Paper:  -* Bohemian  oats*'  contract:  purchaseb 
WITH  notice  :  VALIDITY.  What  are  familiarly  known  as  '*  Bohe- 
mian oats  "  contra  els  are  void  as  being  against  public  policy,  cuid  a 
promissory  note  given  in  pursuance  of  such  a  contract  is  void  in 
the  hands  of  a  purchaser  thereof  with  notice  of  the  character  of 
the  transaction. 

Appeal  from  Ringgold  District  Court, — Hon.  J.  W. 

Harvey,  Judge. 

Saturday,  Mat  23,  1891. 

Action  upon  two  promissory  notes  executed  by 
the  defendant  Raubinek  to  Milton  Lorimer  or  bearer, 
which  were  transferred  and  payment  guarant^eed  by 
Lorimer  to  the  plaintiff,  for  value,  before  due.  Raubi- 
nek answered  for  himself,  admitting  the  execution  of 
the  notes,  and  alleging  tihat  they  were  obtained  from 
him  by  fraud ;  that  they  are  without  consideration ; 
were  executed  as  part  of  a  gambling  contract ;  that 
they  had  been  altered  in  material  parts  since  he  exe- 
cuted and  delivered  them,  without  his  consent;  and 
that  the  plaintiflE  took  the  notes  with  knowledge  of  all 
these  facts.  There  is  nothing  to  show  that  Lorimer 
answered,  except  in  the  fifth  paragraph  of  the  court's 
instructions,  wherein  the  jury  were  directed  to  find 
against  Lorimer,  unless  they  found  that  the  notes  had 
been  altered  as  alleged  after  he  transferred  them  to  the 
plaintiff.  The  case  was  submitted  to  the  jury,  and  a 
verdict  returned  in  favor  of  the  plaintiff  against  Milton 
Lorimer,  and  in  favor  of  the  defendant,  Josef  Raubinek. 
The  plaintiff  moved  to  set  aside  the  verdict,  and  grant 
a  new  trial,  on  the  grounds  that  it  was  not  sustained 
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by  the  evidence,  was  contrary  to  law,  and  that  the  court 
erred  in  giving  the  fourth  and  fifth  paragraphs .  of  its 
instructions,  and  in  refusing  to'  give  the  instructions 
asked  by  the  plaintiff.  This  motion  was  overruled,  and 
judgment  entered  upon  the  verdict,  from  which  the 
plaintiff  appealed,  serving  notice  thereof  upon  defend- 
ant Raubinek  alone.  The  errors  assigned  are  the  giving 
of  the  fourth  and  fifth  instructions,  the  refusal  to  give 
those  asked,  and  the  overruling  of  the  motion  for  a 
new  trial,  and  rendering  judgment  for  the  defendant 
Raubinek. — Affirmed. 

Mount  &  Willis  Jlnd  Kauff'man  &  Ouernsey^  for 
appellant. 

LaugliUn  &  Campbell  and  R.  II.  Spence^  for 
appellees. 

Given,  J. — I.  The  appellee  moves  to  dismiss  this 
appeal  for  the  reason  that  the  defendant  Lorimer  is  not 

made  a  party  to  it.  The  appellant  and 
^*  nJSoS!'*^*'^*®''  Lorimer   are   not   copartners ;    therefore, 

section  3174  of  the  Code  does  not  apply. 
They  were  adverse  parties,  and,  hence,  the  appeal  is 
under  sections  3178  and  3179.  It  will  be  noticed  that 
the  defenses  were  not  pleaded  in  common  by  defend- 
ants, and  that  none  of  the  defenses  set  up  were  avail- 
able to  Lorimer  as  guarantor,  except  the  charge  of 
alteration.  This  defense  was  not  common  to  both  of  the 
defendants,  for  the  reason  that  it  might  prevail  as  to 
one  and  not  as  to  the  other.  Alterations  such  as  those 
alleged,  made  any  time  after  Raubinek  executed  and 
delivered  the  notes,  would  be  a  good  defense  as  to  him, 
but  only  available  to  Lorimer  if  made  after  he  delivered 
the  notes  to  the  plaintiff.  The  appellant  has  all  that 
he  asks  as  to  Lorimer,  and,  therefore,  has  nothing  to 
appeal  from  as  to  him.  The  judgment  as  to  Raubinek 
can  be  modified,  affirmed  or  reversed  without  injuri- 
ously affecting  the  interests  of  Lorimer,  and  is,  there- 
fore, within  the  rule  announced  in  Moore  v.  Heldy  73 
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Iowa,  538.  The  questions  presented  on  this  appeal  are 
questions  in  which  the  defendant  Lorimer,  who  did  not 
appeal,  has  no  concern.  A  determination  either  way  of 
the  Issues  between  the  plaintiff  and  the  defendant 
Raubinek  cannot  aflfect  the  liability  of  Lorimer.  Such 
was  not  the  case  in  Hunt  v.  Hawley^  70  Iowa,  183 ;  Day 
7).  Ins.  Co.y  77  Iowa,  343,  or  Ooodwin  v.  miliar dy  76 
Iowa,  556,  cited  by  counsel.  In  those  cases  the  party 
omitted  in  the  appeal  was  directly  interested  in  the 
questions  presented,  and  the  judgments  could  not  be 
reversed,  modified  or  affinned  without  affecting  their 
interests.    The  motion  to  dismiss  is  overruled. 

II.  Appellant's  abstract  sets  out  instructions 
asked  and  refused,  and  his  exceptions  to  the  refusal 
9.  PR  ACTIO!  In  ^^^  instructions  given,  and  his  exceptions 
SSIlrt:"Vioord:  *^  *^®  fourth  and  fifth  paragraph  thereof, 
wff Sf^ixw-  "^^^  appellee  moved  to  strike  those  instruc- 
tions, tions,  for  the  reason  that  the  record  show^s 
that  they  were  not  filed  in  the  office  of  the  clerk,  and 
are  not  in  any  manner  referred  to  in  the  bill  of  excep- 
tions, or  made  a  part  thereof.  The  api^ellant's  abstract 
sets  them  out  as  the  instructions  given  and  refused. ,  The 
appellee  denies  the  correctness  of  this  abstract  in  an 
amended  abstract,  and  sets  out  the  bill  of  exceptions  at 
length,  which  says,  "  Said  jury  were  instructed  by  the 
court,"  but  contains  no  instructions,  or  any  other 
reference  to  instructions.  The  appellant  states,  in 
what  he  terms  an  "additional  abstract,"  that  the 
instructions  given  and  refused  were  returned  with  the 
files  to  the  clerk  immediately  after  the  trial,  and 
remained  in  his  possession  with  the  other  files  in  the 
case ;  but  that  through  inadvertence  he  neglected 
to  mark  them  filed,  and  to  note  them  upon  the  appear- 
ance docket,  until  the  eighth  day  of  May,  1890.  Tliere 
is  no  record  before  us  to  show  such  to  be  the  fact ;  and, 
though  entitled  as  an  "additional  abstract,"  we  can 
only  receive  it  as  the  statement  of  counsel.  If  this 
statement  may  be  considered  as  a  part  of  the  record,  we 
then  have  a  case  wherein  what  is  pre>sented  to  us  as 
instructions  asked  and  refused,  and  instructions  given, 
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are  not  identified  by  being  filed  in  the  office  of  the  clerk 
of  the  district  court  until  some  nine  months  after  the 
trial,  and  eight  months  after  the  appeal  was  perfected, 
and  are  not  identified  in  any  manner  in  the  bill  of 
exceptions.  The  appellant  contends  that  the  appellee 
does  not  deny  that  the  insti'uctions  set  out  are,  in  fact, 
the  instructions  given,  and' asked  and  refused,  at  the 
trial.  It  is  questionable  whether  the  appellee's  abstract 
will  bear  such  construction.  He  does  concede  that 
exceptions  were  taken  to  the  giving  and  refusing  of  the 
instructions  which  were  given  and  refused,  and  we 
think  must  be  understood  as  denying  that  those  set  out 
are  the  identical  instructions.  There  should  be  no 
uncertainty  as  to  the  identity  of  instructions  *presen ted 
for  review,  and  the  modes  pointed  out  in  the  law  for 
their  identification  should  alone  be  relied  upon.  We 
think  the  appellee's  motion  to  strike  from  the  record  the 
instructions  set  out  as  given,  and  as  asked  and  refused, 
must  be  sustained. 

III.    These  notes  were  given  upon  what  is  famil- 
iarly known  as  a  "Bohemian  oats  contract,"  and  the 
8  nbootiabw      transaction  as  to  the  giving  of  the  notes  is 
STKaJ?'**^    identical  with  that  in  Hanks  v.  Brown,  79 
ShHiSJ^Mt^'^    Iowa,  560,  and  Merrill  v.  Packer,  80  Iowa, 
nuiioe:  validity.  542,   wliereiu  the  transactions   and  notes 

were  held  to  be  against  public  policy  and  void.  Follow- 
ing those  cases,  we  hold  that  these  not^s  are  void,  except 
in  the  hands  of  an  innocent  purchaser  for  value  before 
due,  without  notice. 

Having  no  instructions  before  us,  it  only  remains 
to  inquire  whether  the  court  erred  in  overruling  the 
motion  in  arrest  of  judgment  against  the  appellee,  and 
for  a  new  trial,  on  the  grounds  that  ''the  verdict  is  not 
sustained  by  the  evidence."  If  the  evidence  shows 
that  the  plaintiff  had  notice  of  the  fraudulent  and  void 
character  of  the  notes  at  the  time  he  purchased  them, 
then  the  verdict  is  correct.  There  is  testimony  tending 
to  establish  each  of  these  defenses, — not  it  is  true,  with- 
*^ut  conflict,  nor  so  as  to  be  entirely  convincing;  yet 
that  there  is  testimony  so  tending  is  shown  by  the 
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discussion.  We  do  not  usually  discuss  the  evidence  at 
length  in  passing  upon  such  questions  as  these,  nor  is  it 
necessary  that  we  should  do  so  in  this  case.  We  think, 
after  a  careful  reading  of  the  record,  that  there  is  testi- 
mony tending  to  establish  each  of  these  defenses,  and 
of  such  weight  that  under  the  familiar  rule  we  shoiild 
not  interfere  with  the  verdict  on  the  grounds  that  it 
is  not  sustained  by  the  evidence. 

Our  examination  of  the  record  and  of  the  evidence 
leads  us  to  the  conclusion  that  the  judgment  of  the  dis- 
trict court  should  be  affirmed. 


J.  W.  RiDGEWAY,  Administrator,  Appellant,  v.  H.  C. 

Raymond,  Appellee. 

Promissory  Note:  renewal:  fraud:  assignment.  Where  a  part- 
nership gave  its  note  signed  by  the  firm-name,  and  after  the  firm 
had  dissolved  the  note  was  renewed  at  the  request  of  one  of  the 
partners,  who  gave  a  new  note  therefor,  and,  without  the  knowl- 
edge of  his  former  partner,  and  without  authority,  signed  the  firm- 
name  and  liis  own  name  thereto,  which  note  was  accepted  by  the 
payee  without  knowledge  tliat  the  firm  had  dissolved,  or  that  the 
note  was  signed  without  authority,  held,  that  an  assignee  of  said 
note  could  not  tre^t  the  note  as  a  nullity,  and  sue  upon  the  note 
surrendered,  in  the  absence  of  some  showing  that  his  assignor  was 
without  knowledge  of  the  facts  pertaining  to  the  signature  of  the 
renewal  note  at  the  time  of  the  assignment. 

Appeal  from  Bremer    District    Court. — Hon.    J.    C. 

Sherwin,  Judge. 

Saturday,  May  23,  1891. 

The  plaintiff  is  the  administrator  of  the  estate  of 
N.  B.  Raymond,  deceased.  The  following  is  the  sub- 
stance of  the  petition  filed  in  the  case :  That  on  the 
twelfth  day  of  February,  1880,  the  dpfeiidant  and  one 
E.  A.  Raymond  were  partners  under  the  iirm-name  of 
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Raymond  Bros. ;  that  on  that  day  the  firm  borrowed  of 
the  Bremer  County  Bank  five  hundred  dollars,  and  gave 
therefor  its  note,  with  the  firm-name  signed  to  it.  This 
note  was  from  time  to  time  renewed,  either  for  the 
whole  or  part  of  the  indebtedness,  to  the  fifteenth 
day  of  February,  1881,  the  firm-name  being  each  time 
signed  to  the  note.  On  the  twenty-second  day  of 
October,  1881,  the  note  was  again  renewed,  and  signed 
'^E.  A.  Raymond"  and  ''Raymond  !Bros."  On  the 
first  day  of  July,  1882,  it  was  again  renewed  in  part, 
and  signed  "E.  A.  Raymond"  and  ''H.  G.  Raymond." 
On  the  twenty-fifth  day  of  October,  1882,  there  was 
another  renewal,  with  the  signature  the  same.  On  the 
nineteenth  of  October,  E.  A.  Raymond  paid  the  interest 
on  the  note  to  October  6,  1883,  and  made  a  request  of 
the  bank  to  grant  another  extension,  for  which  purpose 
the  bank  sent  to  him  the  last  renewal,  with  another 
note  for  five  hundred  dollars,  due  ninety  days  after 
date,  to  be  signed  by  E.  A.  Raymond  and  H.  C.  Ray- 
mond as  another  renewal.  Prior  to  October  19,  1883, 
without  the  knowledge  of  the  bank,  the  firm  of  Raymond . 
Bros,  had  dissolved,  and  E.  A.  Raymond,  without 
authority  from  H.  C.  Raymond,  signed  the  firm-name 
to  the  note  thus  sent  him,  and  returned  it  to  the  bank, 
retaining  the  note  dated  October  25,  1882.  The  last 
note  ( dated  October  19,  1883 )  was  by  the  bank  assigned 
to  the  plaintiff '  8  intestate,  and  in  September,  1887,  he 
( the plaintiflF ' s  intestate)  brought  suit  thereon  against 
E.  A.  Raymond  and  H.  C.  Raymond,  in  which  suit 
judgment  was  ent-ered  against  E.  A.  Raymond  on  his 
default.  H.  C.  Raymond  answered  that  at  the  time  of 
the  execution  of  the  note  he  was  not  a  member  of  the 
firm  of  Raymond  Bros.,  and  for  that  reason  not  liable 
on  the  note,  and  the  suit  as  to  him  was  withdrawn 
without  prejudice.  The  petition  shows  that  the  bank, 
in  accepting  the  note  dated  October  19,  1883,  did  not 
intend  to  release  H.  C.  Raymond  from  his  liability  on 
the  former  note  or  the  indebtedness  evidenced  thereby ; 
that  the  notes  all  drew  interest  at  ten  per  cent,  per 
annum,  and  provided  for  a  reasonable  attorney's  fee. 
Vol.  82—38 
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On  the  fourteenth  day  of  December,  1889,  the  plaintiff 
amended  his  petition,  averring  the  facts  as  to  the  execu- 
tion of  the  note  dated  October  25,  1882 ;  that  it  was  a 
renewal  of  other  notes  having  for  a  consideration  the 
original  indebtedness  of  February  12,  1880;  that  the 
plaintiff  was  unable  to  set  out  the  note  because  sur- 
rendered to  E.  A.  Raymond  at  the  time  of  the  execu- 
tion of  the  note  of  October  19,  1883;  "that  by  the 
signing  of  said  note,  dated  October  25,  1882,  the  said 
E.  A.  Raymond  and  the  defendant  admitted  that  they 
were  indebted  to  the  Bremer  County  Bank  in  the  sum 
of  five  hundred  dollars  upon  said  indebtedness  con- 
tracted by  the  firm  of  Raymond  Bros.,  on  the  twelfth 
of  February,  1880,  and  thereby  made  a  new  promise  to 
pay  the  same."  It  is  thei\  averred  that  when  the  note 
of  October  25,  1882,  was  delivered  to  E.  A.  Raymond 
no  part  of  it  had  been  paid  except  forty-six  dollars  and 
fifty-five  cents,  and  that  the  only  consideration  for  such 
delivery  was  the  note  of  October  19,  1883,  taken  in 
renewal,  which  was  worthless.  The  final  prayer  of  the 
petition  is  as  follows:  ''Wherefore  the  plaintiff 
demands  judgment  against  the  defendant  upon  the 
indebtedness  evidenced  by  said  note  dated  October  25, 
1882,  and  upon  said  note  for  the  sum  of  nine  hundred 
dollars,  with  interest  at  the  rate  of  ten  per  cent.,  and 
for  costs,  including  an  attorney  fee  of  ten  per  cent,  of 
the  amount  found  due  this  plaintiff  upon  said  note  and 
indebtedness  evidenced  thereby."  To  the  petition  as 
amended  there  was  a  demurrer,  which  the  court  sus- 
tained, and  from  a  judgment  for  the  defendant  thereon 
the  plaintiff  appealed. — Affirmed. 

•    E.  L,  Smalley^  for  appellant. 

Ellis  &  Ellis  and  Oihson  &  Dawson^  for  appellee. 

Granger,  J. — ^The  prayer  of  the  petition  indicates 
a  purpose  to  recover  on  the  original  consideration  for 
all  the  notes  and  on  the  note  dat<»d  October  25,  1882, 
which  was  surrendered  wh^n  thQ  notQ  assigned  to  the 
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plaintiff's  intestate  was  made.  It  is  obvious  that  such 
was  not  the  real  intent,  but,  on  the  contrary,  a  recovery 
on  one  of  the  two  causes  of  action  was  intended.  The 
appellant,  in  argument,  says:  " The  plaintiff  seeks  to 
recover  upon  a  note  in  the  possession  ot  the  defendant." 
Also:  ^'This  action  is  based  upon  a  writt-en  promis- 
sory note,  signed  by  the  appellee  and  E.  A.  Raymond, 
given  to  the  Bremer  County  Bank,  October  25,  1882.'* 

With  the  purpose  of  the  action  settled,  we  next 
consider  the  demurrer,  a  ground  of  which  is  :  "  Third, 
It  is  shown  that  the  Bremer  County  Bank  accepted  said 
last  note  signed  by  *  Raymond  Bros.,'  and  thereafter 
sold  and  transferred  the  same  to  the  plaintiflp,  who 
prosecuted  same  to  judgment  against  the  makers 
thereof ;  and  it  is  admitted  that  the  defendant  was  not 
a  member  of  said  firm  at  said  time,  or  liable  thereon." 
It  should  be  understood  that  the  Bremer  County  Bank 
made  no  attempt  to  assign  any  note  to  the  plaintiff's 
intestate  except  the  one  dated  October  19,  1883,  on 
which,  in  this  suit,  there  is  no  attempt  at  recovery.  If, 
in  this  suit,  there  is  a  recovery  on  a  note,  it  must  be  on 
the  one  dated  October  25,  1882,  of  which  the  note  dated 
October  19,  1883,  was  designed  as  a  renewal.  If  it  be 
conceded  that  the  Bremer  County  Bank,  on  the  receipt 
of  the  note  signed  "Raymond  Bros.,"  could  have 
treated  it  as  a  nullity,  and  have  maintained  an  action 
against  the  defendant  on  the  note  surrendered  in  lieu  of 
it,  because  of  the  fraudulent  acts  of  E.  A.  Raymond, 
does  it  follow  as  a  legal  sequence  that  the  bank  may 
assign  it,  and  the  assignee  have  the  same  right  ?  We 
think  not.  We  are  not  to  assume  that  because  the 
bank  received  the  note  in  ignorance  of  the  fact  as  to  the 
existence  of  the  partnership,  when  it  was  signed,  that 
it  continued  in  ignorance  of  such  fact  until  after  its 
transfer  of  the  note  to  the  plaintiff 's  intestate.  By  the 
transfer  of  the  note  the  bank  was  recognizing  it  as  a 
valid  instrument.  Its  transfer  by  the  bank  to  plaintiff's 
intestate  was  as  collateral  security,  and  if  the  note  had 
been  redeemed  by  the  bank,  and  it  afterwards  sought 
to  treat  it  as  void,  and  recover  on  the  note  surrendered 
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in  lien  of  it,  it  would  at  least  have  been  required  to 
show  that  its  use  had  been  without  knowledge  of  the 
facts  at  its  inception.  It  would  not  be  enough  to  show, 
in  such  a  case,  that  it  received  the  note  without  such 
knowledge.  No  less  is  required  to  entitle  the  plaintiflf 
to  recover  on  the  former  note,  admitting,  for  the  pur- 
poses of  the  case,  that  under  similar  facts  he  could 
recover  thereon.  There  is  no  averment  in  the  petition 
from  which  we  may  infer  that  the  bank  ever  regarded 
the  note  as  invalid,  and  if  it  regarded  it  as  valid,  know- 
ing the  facts,  its  treatment  of  the  note  is  conclusive  xipon 
its  assignee,  the  plaintiflE.  There  certainly  should  be 
something  to  overcome  the  presumptions  arising  from 
the  facts  indicated  by  the  demurrer,  as  shown  by  the 
petition,  that  it  is  shown  that  the  bank  * '  accepted  the 
note  signed  by  Raymond  Bros.,  and  thereafter  sold  and 
transferred  the  same  to  the  plaintiff."  So  far  as  the 
statements  in  the  petition  are  concerned,  the  bank 
assigned,  and  the  assignee  received,  exactly  what  was 
intended,  and  without  mistake  as  to  its  character  or 
value.  If  so,  the  assignee  has  surely  no  right  of 
recourse  to  the  former  note. 

We  think  the  point  in  the  demurrer  is  well  taken, 
and  the  judgment  is  affirmed. 


I  82     096 
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S.  Heciit,  Appellant,  v.  August  Gitoh  et  wa?., 

Appellees. 

Husband  and  Wife :  family  expense  :  rent  of  farii.  A  wife  is  not 
liable,  under  the  provisions  of  section  2214  of  the  Code,  for  any 
part  of  the  rent  of  a  farm  leased  by  the  husband  by  reason  of  the 
fact  that  a  house  located  thereon  was  occupied  by  the  family,  and 
that  out  of  the  produce  and  crops  of  said  farm  the  family  was 
supplied  with  all  the  wants  and  necessaries  of  life. 

Appeal  from  Chickasaw  District  Court, — Hoi^.  L.  O. 

Hatch,  Jud^e. 
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Satukday,  May  23,  1891. 

The  defendants  are  husband  and  wife.  The  plain- 
tiff demands  judgment  against  them  for  one  hundred 
and  seventy  dollars,  and  interest,  for  the  rent  of  a  farm 
of  eighty  acres  for  the  years  1881  and  1882.  'The 
defendant,  Emma  Gitch,  demurred  to  the  petition,  and 
the  demurrer  was  sustained.  The  plaintiff  appeals. 
Affirmed. 

F.  F,  Swale  and  Ainsworth  &  Hdbson^  for  appel- 
lant 

Springer  &  Clary^  for  appellees. 

RoTHROCK,  J. — The  petition  is  in  two  counts.  It 
api)ears  by  the  first  count  that  the  defendant,  August 
Gitch,  executed  his  promissory  note  to  the  plaintiff  for 
one  hundred  and  seventy  dollars  for  the  rent  in  ques- 
tion. In  the  second  count  of  the  petition  it  is  sought  to 
charge  the  defendant,  Emma  Gitch,  with  the  payment 
of  the  note  in  the  following  language  : 

^ '  The  plaintiff  further  states  that  she  seeks  to  hold 
the  defendant,  Emma  Gitch,  on  the  following  facts  as 
ground  of  recovery,  to- wit:  That  the  note  sued  on 
herein  was  given  by  the  husband  of  Emma  Gitch  for  the 
rent  of  a  farm  occupied  by  defendant,  Emma  Gitch, 
with  her  husband  and  their  family,  in  the  years  1881 
and  1882,  and  that  said  premises  coni^tituted  and  was 
their  only  home  for  themselves  and  family  during  said 
years  1881  and  1882,  and  that  the  produce  and  crops  of 
said  farm  supported  defendants  and  their  family,  and 
supplied  them  and  their  family  with  all  their  wants  and 
necessaries  of  life,  and  that  the  indebtedness  for  which 
said  note  was  given  was  a  family  expense,  and  for 
which  these  defendants  are  each  and  both  liable  and 
justly  indebted  to  this  plaintiff  therefor." 

The  demurrer  is  to  the  effect  that  the  rent  of  a  farm 
is  not  a  family  expense.  The  statute  upon  which  the 
plaintiff  relies  is  as  follows:  "The  expenses  of  the 
family  and  the  education  of  the  children  are  chargeable 
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upon  the  property  of  both  husband  and  wife,  or  either 
of  them,  and  in  relation  thereto  they  may  be  sued  jointly 
or  separately.  Code,  sec.  2214.  The  appellant  claims 
that  the  occupancy  of  the  house  on  the  farm,  and  that 
part  of  the  rent  which  applies  to  the  house  or  shelter  of 
the  family,  ought  to  be  held  as  a  family  expense  under 
the  section  of  the  Code  above  cited.  Whether  the  rent 
of  a  house  in  which  to  reside  Is  a  family  expense  within 
the  meaning  of  the  law,  we  need  not  determine.  The 
thing  acquired  by  the  lease,  and  for  which  the  husband 
became  indebted,  was  the  use  of  a  farm.  The  use  of  the 
house  was  not  a  separate  expense  in  any  sense.  If  so, 
the  bam,  corn-crib,  granary  and  other  buildings  might 
be  said  to  have  been  separately  leased.  The  enterprise 
in  which  the  husband  was  engaged  was  a  business 
undertaking,  in  which  he  sought  to  make  an  income. 
There  is  no  more  reason  for  holding  that  any  part  of  the 
tenancy  is  a  family  expense  than  there  would  be  to 
charge  the  wife  with  the  purchase  money  of  the  farm  if 
the  husband  had  bought  it  outright,  instead  of  renting 
it  for  two  years.  In  both  cases  the  amount  agreed  to  be 
paid  was  for  an  interest  in  the  farm.  There  is  no  case 
in  this  court  which  approaches  anywhere  near  the  rule 
contended  for  by  the  appellant.  As  supporting  the 
ruling  of  the  district  conrt,  in  principle  at  least,  see 
McCormick  v.  Muthj  49  Iowa,  536 ;  Russell  7)^  Long^  C2 
Iowa,  250.    Affirm  EB. 


William  Thompson,  Appellant,  v.  W.  E.  Smith, 

Appellee. 

1.  Partnership :  settlement  :  account  stated  :  evtoencb.  In  an 
action  upon  an  account  stated,  agreed  upon  by  the  members  of  a 
copartnership  upon  a  dissolution  of  the  firm  and  a  settlement  of 
the  partnership  business,  the  plaintiff  asked  judgment  for  the 
balance  due  tliereon  in  a  sum  named.  The  plaintiff  having  testi- 
fied that  the  amount  found  due  him  upon  tlie  settlement  of  the 
partner&iiix)  was  for  a  sum  in  excess  of  that  sued  for,  but  that  the 
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defendant  had  paid  him  two  or  three  sums,  leaving  a  balance  in 
the  sum  for  which  judgment  was  asked,  the  defendant  moved  the 
court  to  instruct  the  jury  for  the  defendant,  because  the  plaintiff 
sought  to  establish  a  claim  in  excess  of  the  account  stated  as 
alleged  in  his  petition.  Held,  that  the  motion  was  erroneously 
sustained. 


2.      :  :  RIGHT  OP  ACTION  AGAINST  COPARTNER.       After  the 

dissolution  of  a  firm  and  a  settlement  of  the  partnership  business, 
one  partner  may  maintain  an  action  against  his  copartner  for  a 
balance  due  him  upon  an  account  stated  between  them. 

Appeal  from  Louisa  District  Court. — Hon.  D.  Ryan, 

Judge. 

Saturday,  May  23,  1891. 

Action  to  recover  for  an  amount  found  due  upon  a 
settlement  between  the  parties,  and  for  work  and  labor. 
After  the  plaintiff  had  submitted  his  evidence,  the 
conrt  directed  the  jury  to  return  a  verdict  for  the 
defendant,  which  was  done,  and  judgment  rendered 
thereon.    The  plaintiff  appeals. — Reversed. 

Fred  Courts^  Jr.,  and  E.  W.  Tatlock^  for  appellant. 

D.  N.  Sprague^  for  appellee. 

Bkok,  C.  J. — I.  The  plaintiff  testified  in  effect  that 
he  and  the  defendant  had  been  partners,   but  settled 

their  partnership  business,  and  upon  the 

^'  SuiS^wm'^'    settlement  there  was  found  due  the  plain- 

SJidenoV.^*^'  tiff  one  hundred  and  eighty-seven  dollars, 

which  the  defendant  promised  to  pay,  and 
did  pay  thereon  two  or  three  sums,  reducing  the  bal- 
ance found  on  settlement  to  one  hundred  and  thirty- 
seven  dollars  and  twelve  cents  due  the  plaintiff  after 
payments  were  made.  He  also  testified  that  aft^er  the 
settlement  he  performed  services  for  the  plaintiff  for 
which  the  defendant  agreed  to  pay  him  at  the  rate  of 
forty  dollars  per  month.  After  the  plaintiff  had  so 
testified,  no  other  evidence  being  offered,  a  motion  was 
made,  as  shown  by  the  abstract^  in  the  following 
language: 
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''Defendant  moves  the  court  to  take  the  case  from 
the  jniy,  and  instruct  a  finding  for  defendant  for  cog\ts, 
for  that  the  plaintiff  sued  upon  an  account  stated  m 
the  sum  of  one  hundred  and  thirty-seven  dollars  and 
twelve  cents,  sought  by  his  proof  to  establish  a  claim  of 
one  hundred  and  seventy-eight  dollars  and  twelve  cents ; 
and  it  further  appearing  from  his  own  evidence  that  the 
defendant  and  plaintiff  were  partners  in  business,  and 
claiming  that  one  partner  cannot  sue  another  at  law, 
defendant  asks  judgment  for  costs. 

This  motion  was  sustained,  and  a  verdict  rendered, 
and  a  judgment  entered  accordingly. 

As  we  understand  the  petition,  it  declares  on  an 
account  stated,  and  alleges  that  there  is  due  on  the 
balance  thus  found  one  hundred  and  thirty-seven  dol- 
lars and  twelve  cents.  It  is  not  alleged  that  the  amount 
found  due  the  plaintiff  before  any  payment ,  is  one 
hundred  and  thirty-seven  dollars  and  twelve  cents,  but 
there  is  due  on  the  account  stated  the  amount  found 
due  by  the  settlement, — one  hundred  and  thirty-seven 
dollars  and  twelve  cents.  The  first  objection  stated  is 
not  in  accord  with  the  facts  as  shown  in  the  petition. 

II.  The  plaintiff  in  his  evidence  shows  a  settlement 
of  the  partnership,  upon  which,  aft^r  payment,  there  is 

g  . .         due  him  one  hundred  and  thirty-seven  dol- 

Sfinst  c*opMt-  lars  and  twelve  cents.     The  law  is  that  one 
°®^*  partner  may  maintain  an  action  at  law 

against  another  for  an  amount  found  due  upon  settle- 
ment of  the  partnership,  and  upon  an  account  stated  of 
their  copartnership  business.  Wycoff  v.  Purnell^  10 
Iowa,  332 ;  1  Story,  Eq.  Jur.,  sec.  664,  and  note.  Obvi- 
ously, under  the  evidence  of  the  plaintiff,  he  may 
maintain  the  action  at  law,  for  the  partnership  has 
ceased  to  exist,  being  dissolved  by  the  settlement  of  the 
partners,  the  defendant  assuming  to  pay  the  plaintiff  a 
stated  sum  as  the  amount  found  due  on  the  settlement 
Therefore,  the  plaintiff  ceased  to  work  as  a  partner  in 
the  business,  but  entered  into  the  service  of  the  defend- 
ant  upon  wages  agieed  upon.    There  is,  therefore,  no 
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reason  based  upon  the  fact  of  the  existence  of  the  part- 
nership against  the  right  to  maintain  the  action,  for  no 
partnership  is  in  existence. 

In  our  opinion,  the  district  court  erred  in  sustain- 
ing the  motion,  and  in  directing  a  verdict  for  defendant. 
Revebsed. 


Geoege  W.  Cakkes  et  al.^  Appellants,  v.  W.  O. 

Mitchell,  Appellee. 

1.  Jurisdiction ;  original  notice  :  service  by  publication  :  affi- 
davit. The  affidavit  required  by  Bection  2618  of  the  Code  ae  pre- 
liminary to  service  of  original  notice  by  publication  must  allege 
that  personal  service  of  such  notice  cannot  be  made  upon  the 
defendants  in  this  state.    An  affidavit,  alleging  that  '*none  of  the 

"^  defendants  are  residents  of  the  state  of  Iowa,"  will  not  give  juris- 
diction. 

2.  Title  to  Beal  Estate :  laches  :  estoppel.  A  mother,  upon  the 
death  of  her  husband,  removed  from  this  state  with  her  two  chil- 
dren, of  the  age  of  twelve  and  five  years,  respectively,  to  the  state 
of  Oregon,  where  she  shortly  afterwards  died,  and  her  two  children 
were  left  with  strangers,  with  whom  they  continued  to  reside  until 
after  their  majority.  The  children  knew  that  their  father  was  the 
owner  of  lands  in  this  state  when  he  died,  and  that  they  bad  rela- 
tives residing  near  it,  but  they  had  no  information  as  to  its  condi- 
tion, nor  as  to  claims  made  to  it  by  others,  and  made  no  effort  to 
ascertain  the  condition  of  their  title  until  shortly  before  the  com- 
mencement of  this  suit  to  quiet  their  title  thereto.  Hddf  that 
plaintiffs  were  not  estopped  by  their  conduct  from  asserting  their 
title  to  the  land  as  against  one  claiming  the  same  under  a  convey- 
ance from  the  grantee  of  the  plaintiffs'  sister,  whose  assertion  of 
ownership  was  based  upon  the  supposition  that  the  plaintiffs  were 
dead,  and  that  she  was  the  sole  heir. 

3.     :  incumbrances:  accountinq.    The  sister  of  the  plaintiffs 

having  mortgaged  the  land  in  controversy  to  procure  funds  to  pro- 
tect her  supposed  title  thereto,  held,  that  the  plaintiffs  not  having 
been  benefited  by  the  use  of  said  funds  neither  they  nor  the  land 
should  be  charged  therewith* 
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Apjpeal  from  Adams  District  Court. — ^Hon.  John  W. 

Hakvey,  Judge. 

Saturday,  May  23,  1891, 

Action  to  quiet  title  to  real  estate,  and  for  an 
accounting  of  rents  and  profits.  After  a  hearing  ujyon 
the  merits,  the  court  found  that  there  was  no  equity  in 
the  petition,  and  adjudged  that  it  be  dismissed.  The 
plaintiffs  appeal. — Reversed. 

Dale  &  Brown  and  Thos.  L.  Maxwell^  for  appellants. 
W.  0.  Mitchell  and  J?".  M.  Towner,  for  appellee. 


Robinson,  J. — In  the  early  part  of  the  year  1864, 

Allen  Cames  owned  the  east  half  of  the  southeast  quar- 

,,  ter,  and  the  northwest  quarter  of  the  northeast  quarter 

1^  of  section  24,  township  73,  north,  of  range  34,  west,  in 

Adams  county.  He  had  a  wife,  named  Rebecca,  and  four 
children.  Of  these,  Mary  had  attained  her  majority, 
and  was  married  to  a  man  named  Young.  Elizabeth 
was  about  seventeen  years  of  age,  Rachel  was  twelve, 
and  George  W.  was  five.  Daring  or  about  the  month 
of  February,  1864,  Cames  killed  a  man  named  Prather, 
and  was  himself  soon  afterwards  hanged  by  a  mob  in 
Adair  county.  In  March,  1864,  after  the  killing  of 
Prather,  Carnes  conveyed  the  land  to  one  Parish,  it  is 
alleged,  as  trustee,  and  after  his  death  in  April,  1864, 
Parish  conveyed  it  to  the  widow  and  the  three  minor  chil- 
dren. Soon  aft^r  the  death  of  Allen  Games  his  family, 
with  David  Cames,  the  father  of  Allen,  and  others,  left 
Adams  county  for  Oregon  by  the  overland  route.  At 
Council  Blutfs  the  mother  caused  a  letter  to  be  written 
to  John  Barnett,  which  resulted  in  his  being  appointed 
guardian  of  the  three  minor  children.  After  qualifying 
as  guardian,  he  took  charge  of  the  land,  leased  it,  and 
collected  rents.  The  family  journeyed  westward  from 
Council  Bluffs.  Soon  after  leaving  Omaha,  Elizabeth 
was  married  to  a  man  named  Burch.    In  August,  1864, 
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in  Idaho,  the  mother  died,  and  Rachel  and  Greorge  were 
left  with  a  family  named  Miller,  in  Baker  county, 
Oregon.  David  Games,  the  grandfather,  went  on  to 
Harrisburg,  Oregon,  where  he  has  since  resided.  Eliza- 
beth remained  in  Oregon,  not  far  from  the  Millers,  nntil 
the  next  year,  when  she  left,  going  to  Portland  and  San 
Francisco ;  thence  by  way  of  Panama,  to  New  York ;  and 
thence  to  Macon,  Georgia,  where  she  has  since  resided. 
After  leaving  Oregon,  she  remarried,  and  her  name  is 
now  Bavis.  The  Millers  moved  from  Oregon  to  Utah, 
taking  Rachel  and  George  with  them.  Miller  died  in 
the  year  1873.  Rachel  lived  with  the  Millers  nntil  she 
married  a  man  named  Shangle,  in  the  year  1871,  and 
since  that  time  she  has  lived  in  Utah  and  Idaho.  George 
lived  with  Miller  until  the  latter' s  death,  and  afterwards 
with  Mrs.  Miller  until  the  year  1876.  He  has  resided  in 
Utah  since  he  went  there  with  the  Millers. 

There  was  no  communication  of  any  kind  between 
Elizabeth  and  Rachel  and  George  after  they  separated 
in  Oregon,  until  atter  this  action  was  commenced,  in 
the  year  1888.  The  sister,  Mrs.  Young,  in  December, 
1865,  conveyed  her  interest  as  heir  in  the  land  in  contro- 
versy, and  moved  to  Kansas,  where  she  died.  In  Jan- 
uary, 1877,  Rebecca  J.  Moore,  a  grantee  of  the  interest 
conveyed  by  Mrs.  Young,  obtained  a  decree  in  the 
circuit  court  of  Adams  county  fixing  the  interest  thus 
conveyed  as  an  undivided  one-fourth  of  the  land  in 
controversy.  Bamett,  as  guardian  of  Elizabeth,  Rachel 
and  George,  rented  all  the  land  from  the  year  1864  until 
the  decree  mentioned  was  rendered,  and  after  that  time 
until  the  year  1883  he  rented  three-fourths  of  it.  He 
made  reports,  as  guardian,  from  time  to  time,  until 
December,  1886,  when  his  final  report  was  made.  It 
appears  that  he  had  paid  Mrs.  Davis,  at  diflFerent  times, 
sums  of  money  realized  by  him  as  guardian,  but  that  he 
knew  nothing  of  Rachel  and  George,  and  supposed 
them  to  be  dead.  In  July,  1883,  Mrs.  Davis  visited 
Adams  county,  and,  acting  upon  the  belief  that  Rachel 
and  George  were  dead,  and  that  she  was  their  sole  heir, 
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procured  the  appointment  of  herseliE  as  administratrix 
of  their  estates,  and  in  December,  1886,  filed  her  final 
report.  The  final  reports  of  the  guardian  and  admin- 
istratrix showed  full  settlement,  and  a  delivery  to  Mrs. 
Davis  of  all  money  and  property  which  had  been  derived 
from  the  land.  The  interest  in  the  land  acquired  by 
Rebecca  J.  Moore  was  conveyed  to  H.  A.  Moore,  and 
in  the  year  1883  he  commenced  an  action  against  Mrs. 
Davis  and  Bamett,  in  which  he  claimed  that  Rachel 
and  George  were  dead ;  that  Mrs.  Young,  as  heir,  had 
inherited  an  undivided  one-fourth  of  the  land  from 
them ;  that  the  conveyance  from  Mrs.  Young  had  the 
effect  to  transfer  the  title  to  an  undivided  one-half  of 
the  land  to  her  grantee  ;  and  that  said  R.  A.  Moore,  as 
grantee  of  that  title,  was  the  owner  of  an  undivided  one- 
half  of  the  land ;  but  on  final  hearing  in  March,  1884, 
his  petition  was  dismissed.  It  also  appears  that  in  the 
year  1883  Moore  visited  Mrs.  Davis  in  Macon,  and 
attempted  to  purchase  her  interest  in  the  land  ;  that  she 
at  one  time  said  she  would  sell  it  for  the  price  offered, 
but  afterwards  refused  to  do  so ;  that  Moore  subse- 
quently caused  her  to  be  served  with  notice  in  an  action 
which  he  commenced  to  enforce  a  specific  performance, 
and  that  she  employed  an  attorney  to  protect  her 
interests.  What  was  done  in  that  action  does  not 
appear,  but  it  is  not  claimed  that  Moore  accomplished 
anything  by  it. 

In  August,  1884,  the  interest  acquired  by  Rebecca 
J.  Moore,  and  afterwards  by  R.  A.  Moore,  was  conveyed 
to  Mrs.  Davis.  At  about  the  same  time  Mra,  Davis  exe- 
cuted a  mortgage  on  the  land  to  secure  a  loan  for  six 
hundred  dollars  which  is  due  and  unpaid.  In  February, 
1886,  Mrs.  Davis  executed  a  conveyance  for  all  the  land  to 
one  Daley,  and  he  made  a  similar  conveyance  to  W.  O. 
Mitchell,  the  defendant.  Mitchell  then  commenced  an 
action  against  "G.  W.  Carnes,  Rachel  Games  and  the 
unknown  heirs  of  George  W.  and  Rachel  Games,"  to 
quiet  his  title  to  the  land.  The  original  notice  was  not 
served  personally,  but  was  published.    There  waa  no 
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appearance  for  the  defendants,  and  on  the  second  day  of 
April,  1886,  a  decree  was  rendered  in  favor  of  Mitchell, 
as  prayed.  More  than  two  years  after  that  decree  was 
rendered,  George  W.  Games  and  Eachel  Shangle  com- 
menced this  action,  in  which  each  claims  to  be  the  owner 
of  an  undivided  one- fourth  of  the  land  in  controversy. 
They  attack  the  decree  in  favor  of  Mitchell  on  the  ground 
that  it  was  rendered  without  jurisdiction,  and  on  other 
grounds,  which  we  need  not  notice.  The  defendant 
denies  that  the  plaintiffs  are  the  children  of  Allen  and 
Rebecca  Games.  He  claims  that  the  alleged  title  of  the 
plaintiffs  is  barred  by  the  statute  of  limitations,  and  that 
the  plaintiffs  are  estopped  by  their  laches  from  obtaining 
I'elief.  The  defendant  also  claims  that  the  mortgage 
executed  by  Mrs.  Davis  was  given  to  secure  money 
which  was  expended  in  defending  the  title  to  the  land, 
and  that  the  amount  so  expended  has  inured  to  the  ben- 
efit of  the  plaintiffs.  The  court  found  that  the  plaintiffs 
were  not  entitled  to  any  relief,  and  rendered  judgment 
against  them  for  costs.  The  title  of  the  defendant  to  an 
undivided  one-half  of  the  land  is  not  questioned.  By 
agreement  of  parties,  the  accounting  for  rents,  profits, 
taxes  and  improvements  was  deferred  to  a  future 
time. 

I.    The  body  of  the  aflidavit  filed  in  the  case  of 
1.  Jurisdiction:    Mitchell  agaiust  Games  and  others,  for  the 
tice?°iler?ic6      purposc  of  authorizing  the  service  of  the 
Son^SfldHvit.    original  notice  by  publication,  is  as  follows : 
"I,  W.  O.  Mitchell,  on  oath,  say,  I  am  the  plaintiff 
in  the  above-entitled  action ;  that  none  of  said  defend- 
ants above  named  are  residents  of  the  state  of  Iowa." 

The  appellants  contend  that  this  aflSdavit  was  insuf- 
ficient ;  that  the  court  had  no  jurisdiction  to  enter 
default  and  judgment  against  them ;  and  that  the  judg- 
ment rendered  was,  therefore,  void.  Section  2618  of  the 
Gode  provides  that  ' '  service  may  be  made  by  publica- 
tion, when  an  affidavit  is  filed  that  personal  service  can- 
not be  made  on  the  defendant  within  this  state,  in  either 
of  the  following  cases :  *  *  *  Sixth.  In  actions  which 
relate  to,  or  the  subject  of  which  is,  real  or  personal 
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property  in  this  state,  Ttrhen  any  defendant  has  or 
claims  a  lien  or  interest,  actual  or  contingent,  therein, 
or  the  relief  demanded  consists  wholly  or  partly  in 
excluding  him  from  any  interest  therein,  and  such 
defendant  is  a  non-resident  of  this  state  or  a  foreign 
corporation."  The  action  of  Mitchell  to  quiet  title  was 
within  the  provision  of  the  subdivision  quoted,  and  the 
court  could  acquire  jurisdiction  to  give  tiie  relief 
demanded  only  by  a  strict  compliance  with  the  require- 
ments of  the  statute.  Bardsley  v.  Hines,  33  Iowa,  X59 ; 
Bradley  v.  Jamison^  46  Iowa,  70 ;  Ahell  v.  CrosSj  17  Iowa, 
174 ;  7}unis  v.  WiihroWj  10  Iowa,  307.  The  cases  cited 
did  not  arise  under  the  statute  now  in  question,  but  the 
principle  involved  in  them  and  this  case  is  the  same. 
In  Taylor  v.  Ormsby^  66  Iowa,  110,  this  court  held  that, 
in  order  to  authorize  the  service  of  an  original  notice  by 
publication  on  a  non-resident  defendant  in  an  action  to 
quiet  title,  it  was  not  necessary  to  state  the  fact  of  non- 
residence  in  the  affidavit  for  publication ;  and  the  reason 
given  was  that  the  law  did  not  require  such  a  state- 
ment ;  that  an  affidavit  which  stated  that  personal  service 
of  the  original  notice  could  not  be  made  upon  the 
defendant  within  the  state  of  Iowa  was  in  exact  accord 
with  the  statute,  and  sufficient ;  that  the  non-residence 
of  the  defendant  was  a  jurisdictional  fact,  which  might 
be  proven  as  any  other  material  fact  in  the  case.  It  is 
true  that  in  Sweeley  «.  Van  Steenhurg^  69  lowa^  697, 
it  was  said  that  in  such  a  case  two  conditions  must 
exist  to  give  the  court  jurisdiction  to  enter  judgment, 
^.  ^.,  the  action  must  relate  to  some  of  the  interests  enu- 
merated in  subdivision  6,  and  the  defendant  must  be  a 
non-resident  of  the  state  or  a  foreign  corporation.  As  no 
other  condition  was  named,  it  is  claimed  that  no  other 
is  necessary.  But  in  the  cases  under  consideration  in 
that  opinion  affidavits  which  showed  that  personal 
service  of  the  original  notices  could  not  be  made  on  the 
defendants  therein  named  within  this  state  had  been 
filed,  and  the  necessity  of  affidavits  to  that  effect  was 
not  questioned  in  the  case.  It  was  not  said,  nor  did 
the   court  intend   to   say,    that   such  affidavits  were 
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nnnecessary.  The  statute  authorizes  service  by  publica- 
tion, in  cases  like  that  in  controversy,  only  v^hen  an  affi- 
davit stating  that  personal  service  cannot  be  made  on 
defendant  within  this  state  is  filed,  and  a  publication 
made  without  the  filing  of  such  an  affidavit  is  insuffi- 
cient to  give  the  court  jurisdiction.  Chase  v.  Kaynor^ 
78  Iowa,  450.  Our  conclusion  is  not  in  confiict  with  any- 
thing said  in  Sweeley  v.  Van  Steenhurg.  To  give  the 
opinion  in  that  case  the  effect  contended  for  by  the 
appellee  would  be  to  hold  that  an  affidavit  as  to  any 
fact  was  unnecessary.  The  case  of  Byrne  n.  Roberts^ 
31  Iowa,  819,  on  which  the  appellee  also  relies,  was 
decided  under  chapter  240  of  the  Acts  of  the  Sixth 
General  Assembly,  and  this  court  held,  not  that  it  was 
unnecessary  to  show  that  the  defendant  could  not  be 
found  within  the  state,  but  that  under  the  statute 
specified  it  might  be  shown  in  part  by  the  return  of  the 
sheriff.  So  far  as  that  case  was  made  to  depend  upon  the 
return  of  the  sheriff,  it  is  not  applicable .  to  the  statute 
under  consideration  in  this  case.  We  conclude  that  the 
affidavit  in  question  was  insufficient,  and  that  the  decree 
rendered  in  favor  of  the  defendant  is  void  for  want  of 
jurisdiction.  The  recital  of  due  service  in  the  decree 
cannot,  in  this  proceeding,  defeat  an  inquiry  as  to  the 
actual  fact  and  the  granting  of  appropriate  relief. 

n.  The  appellee  insists  that  the  appellants,  by 
their  conduct,  have  forfeited  all  right  to  the  land,  and 
t.  TiTLv  to  roai  that  they  should  be  estopped  to  assert  any. 
Stoppei?*'*'*'*'  It  is  clear  that  the  appellants  have  not 
shown  much  diligence  in  protecting  their  interests. 
They  knew  when  they  attained  their  majority  that  their 
father  had  left  land  in  Iowa,  and  that  they  were  probably 
interested  in  it.  They  also  knew  that  they  had  relatives 
who  were  living  near  the  land.  Notwithstanding  these 
facts,  they  made  no  effort  to  find  those  relatives,  nor  to 
ascertain  the  condition  of  the  title  to  their  land,  until 
the  year  1888.  But  they  were  children  when  they  were 
taken  from  Iowa,  and  could  not,  in  the  nature  of  things, 
have  formed  enduring  attachments  for  their  relatives, 
nor  have  comprehended   their   interests   in  the  land. 
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When  they  grew  up  they  were  told  something  of  the 
land,  but  it  is  evident  they  had  no  information  as  to  its 
condition,  and  knew  nothing  of  the  claims  made  by 
others.  In  view  of  their  youth  when  they  went  to 
Oregon,  and  their  distance  from  and  want  of  knowledge 
in  regard  to  the  land,  it  is  not  strange  that  they  failed 
to  use  diligence  to  ascertain  their  interests.  On  the 
other  hand,  they  did  nothing  to  mislead  the  defendant 
and  his  grantors.  The  defendant  knew  when  he  pur- 
chased the  land  that  their  death  had  not  been  proven. 
The  fact  that  he  at  once  commenced  an  action  against 
them  and  their  heirs  to  quiet  his  title  is  evidence  that 
he  knew  he  might  not  have  acquired  a  perfect  title. 
The  reports  of  Bamett  as  guardian  showed  that  he  was 
holding  the  rents  and  profits  of  the  property  for  the 
benefit  of  his  wards,  including  the  plaintiffs,  and  there 
is  nothing  in  the  case  from  which  a  possession  adverse 
to  the  plaintiffs  prior  to  July,  1883,  can  be  presumed. 
In  our  opinion,  nothing  has  been  shown  which  should 
operate  to  estop  the  appellants  from  asserting  their 
rights. 

III.  The  claim  of  the  appellants  to  be  the  children 
of  Allen  and  Rebecca  Games  is  denied  in  the  pleadings, 
but  we  do  not  understand  that  it  is  now  questioned. 
The  evidence  shows  quite  satisfactorily  that  they  are 
what  they  claim  to  be.  The  conclusions  we  have 
announced  make  it  unnecessary  to  determine  several 
questions  discussed  by  counsel. 

IV.  Claim  is  made  that  the  mortgage  of  six  hun- 
dred dollars  now  on  the  land  was  necessary  to  pro- 
8.  — :  inoum-       cure  f  uuds  with  which  to  protect  the  title 

accountiDg.  and  that  the  plaintiffs  have  derived  benefit 
from,  and  should  be  charged  with,  the  payment  of  a 
portion  of  it.  As  this  claim  is  suggested  rather  than 
insisted  upon,  it  is  sufficient  to  say  that  it  does  not 
appear  that  the  title  of  the  plaintiffs  could  have  been 
affected  by  any  of  the  litigation  in  which  Mrs.  Davis 
participated,  and  it  is  not  shown  that  they  have  in  any 
manner  been  benefited  by  it.  There  is  no  suflBicient  rea- 
son, therefore,  for  charging  them,  nor  their  share  of  the 
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land,  with  the  payment  of  any  part  of  the  mortgage  debt. 
The  canse  will  be  reversed  and  remanded,  with  direc- 
tions to  the  district  court  to  take  such  steps  in  regard  to 
an  accounting  between  the  parties  in  interest  as  shall  be 
proper  and  to  render  a  decree  in  harmony  with  this 
opinion.    Beversed. 


State  of  Iowa,  Appellee,  v.  John  Hemm,  Appellant. 


1. 


2. 


8. 


4. 
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Indictment :  seduction  :  oonstructicn  of  the  word  "  female." 
An  indictment  charging  one  with  having  seduced,  debauched  and 
carnally  known  one  S.,  ''an  unmarried  female  of  previous  chaste 
character,"  sufficiently  describes  the  offense  described  in  the  statute 
punishing  the  seduction  of  *'  an  unmarried  woman." 

Seduotion :  chastity  :  presumption  :  evidence.  In  a  prosecution 
for  the  crime  of  seduction  the  question  of  the  sufficiency  of  evidence 
to  overcome  the  presumption  existing  in  favor  of  the  chastity  of 
the  prosecutrix  is  one  of  fact  for  the  jury,  and  not  one  of  law  for 
the  court. 


:  :  instruction.    An   instruction  that  it  was  the 

right  of  the  state  to  introduce  evidence  of  tho  general  reputation  of 
the  prosecutrix  for  chastity,  as  rebutting  the  testimony  upon  that 
question  offered  by  the  defendant,  Tield  to  have  been  properly 
refused. 


:   :   .    Where  the  defendant  relies  upon  the 

want  of  chastity  of  the  prosecutrix  as  a  defense  to  a  prosecu- 
tion for  seduction  he  must  prove  such  fact  by  a  preponderance  of 
the  evidence ;  he  wiU  not  be  entitled  to  an  acquittal  if  the  chastity 
of  the  prosecutrix  is  left  in  doubt. 

:  proof  of  habits   at  remote  period.    The  prosecutrix 

being  about  seventeen  years  of  age  at  the  time  of  her  seduction, 
Jieldf  that  evidence  of  her  use  of  profane  and  vulgar  language 
when  of  the  age  of  fourteen  years,  was  properly  excluded,  though 
her  use  of  such  language  was  shown  to  continue  down  to  the 
time  of  the  seduction. 


:   artifice  :  misrepresentation.    A  man   who  persuades 

an  unmarried  woman  of  previous  chaste  character  to  have  sexual 
intercourse  with  him  upon  the  representation  that  there  is  nothing 
wrong  in  the  act,  and  that  no  one  will  find  it  out,  and  the  woman, 
in  consequence,  becomes  a  mother,  is  guilty  of  the  crime  of  seduc- 
tion. 
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7.  : :  INSTRUCTION.  An  instruction  that  if  the  defend- 
ant and  the  prosecutrix  were  engaged  to  be  married,  and  the  latter 
did  not  doubt,  nor  have  reason  to  doubt,  that  the  defendant  was 
going  to  marry  her,  and  they  mutually  agreed  to  have  sexual 
intercourse,  then  the  promise  to  marry  would  not  be  sufficient  of 
itself  to  constitute  seduction,  held,  to  have  been  properly  refused  as 
misleading  to  the  jury. 

Appeal  from  Davis  District  Court.-^B.ON.  Chaeles  D. 

Leggett,  Judge. 

Saturday,  May  23,  1891. 

IiTDiOTMENT  f  or  seduction.  Verdict  of  guilty,  and 
a  judgment  thereon,  from  which  the  defendant  appeals. 
Affirmed. 

Fayne  &  EicheTberger^  for  appellant. 

John  Y.  Stone^  Attorney  General,  and  Thos.  A. 
Cheshirej  for  the  State. 

Granger,  J. — I.  The  indictment  charges  that  the 
defendant  "did  *  *  *  seduce,  debauch  and  car- 
nally know  one  Mary  E.  Stamer,  the  said 
'  Beduotion:  *  Mary  E.  Stamer  being  then  and  there  an 
of  the  word  uumamed  female  of  previous  chaste  char- 
acter," etc.  The  language  of  the  statute 
is:  "  If  any  i)erson  seduce  and  debauch -an  unmarried 
woman,"  etc.  It  is  urged  that  the  indictment  is  defect- 
ive because  the  offense  is  charged  as  committed  against 
a  "female  "  and  not  a  "  woman." 

It  is  true  thatj  comprehensively  considered,  the 
term  "female"  is  generic,  and  includes  a  variety  of 
species,  while  the  word  "woman"  has  a  more  limited 
signification,  being  of  the  human  race.  The  two  words, 
therefore,  may  have  the  same  signification,  depending 
on  the  subject  considered  and  their  relation  thereto. 
"Seduction,"  in  its  criminal  sense,  relates  to  i>ersons. 
.  It  has  no  other  known  application.  The  term '  *  *  female, ' ' 
,in  an  indictment  charging  the  crime  of  seduction  as 
j  having  been  committed  against  her,  would  unmistak- 
ably indicate  a  woman.    That  would  be  its  common 
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application.  The  statute  provides  that  "the  words 
used  in  the  indictment  must  be  construed  in  their  usual 
acceptation  in  common  language."  Code,  sec.  4303. 
Of  course,  in  applying  the  statute,  the  connection  in 
which  the  words  are  used  is  not  to  be  disregarded.  The 
statute,  in  providing  what  an  indictment  must  contain, 
says:  ^^ Second.  A  statement  of  the  facts  *  *  *  in 
such  a  manner  as  to  enable  a  person  of  common  under* 
standing  to  know  what  is  intended."  Any  person 
divesting  himself  of  a  desire  for  something  wrong,  and 
with  a  disinterested  purpose,  who  reads  the  indictment 
in  the  light  of  a  common  understanding,  will  know  that 
the  term  "female"  used  therein  means  a  woman.  THie 
indictment  further  aids  a  person  to  know  what  is 
intended  by  the  allegation  that  she  is  "unmarried,"  and 
that  her  name  is  "Mary  E.  Stamer."  Conceding,  as 
urged  in  argument,  that  "the  racing  mare"  has  a  name, 
and  is  nnmamed,  and  we  think  the  common  understand, 
ing  would  not  be  led  astray.  It  is  said  that  an  "unmar- 
ried female"  and  "an  unmarried  woman"  are  not 
equivalent  terms.  Possibly  not,  in  a  strictly  technical 
sense,  but  to  the  practical  common  understanding  they 
are  of  like  meaning,  and  interchangeable.  The  term 
"married"  or  "unmarried"  has  no  application  to  the 
brute  creation.  The  alleged  defect  in  the  indictment 
could  not  aifect  a  substantial  right  of  the  defendant,  and 
we  are  told  in  the  statute,  in  a  case  of  this  kind,  to 
"  examine  the  record  *  *  *  without  regard  to  tech- 
nical errors  or  defects,  which  do  not  affect  the  substan- 
tial rights  of  the  parties." 

II.  The  burden  of  the  complaints  in  the  case  is 
directed  in  different  ways  to  questions  of  law  and  fact 
4.  seductioh:  pertaining  to  the  previous  character  of  the 
BSmptiSn?'*"  prosecutrix  for  chastity.  The  defendant 
evidenoe.  wB^di  Several  witnesses,  who  testified  to 
particular  acts  and  habits  of  the  prosecuting  witness, 
Mary  E.  Stamer,  showing  that  she  was,  to  some  extent 
at  least,  in  the  habit  of  using  profane  and  vulgar,  if  not 
obscene,  words  and  remarks,  which  we  do  not  think  it 
necessary   to  set  out   in   the  opinion.    This   evidence 
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is  uncontradicted,  and  indicates  strongly  to  us  that  she  is 
a  person  wanting  in  both  culture  and  refinement.  It  is 
insisted  to  us  that  the  evidence,  without  contradiction, 
shows  that  she  was  not  of  previous  chaste  character. 
Without  saying  that  no  condition  of  the  record,  in  such 
a  case,  would  justify  us  in  holding,  as  a  matter  of  law, 
that  the  state  was  precluded  from  a  conviction  against 
the  findings  of  a  jury,  we  may  say  that  the  record  in 
this  case  would  certainly  not  justify  it.  It  is  by  no 
means  conclusive  as  against  the  presumptions  of  the  law 
in  her  favor  that  she  was  not  of  unchaste  chai'acter. 

The  appellant  urges  that  after  his  evidence  was 
introduced  it  changed  the  presumption  of  law  so  that  • 
the  burden  shifted  to  the  state  to  furnish  evidence  to 
counteract  or  overcome  its  force.  But  we  know  of  no 
rule  by  which  the  burden,  in  the  progress  of  a  trial,  is 
thus  changed,  except,  perhaps,  in  cases  of  fi-aud  and 
the  like,  in  civil  proceedings,  and  we  think,  in  this  case, 
it  was,  after  the  evidence  was  introduced,  a  question  of 
fact  for  the  jury  whether  the  presumption  of  the  law  in 
favor  of  the  prosecutrix  was  overcome  by  the  acts 
proved.  The  law  does  not  definitely  determine  the  facts 
or  attributes  essential  to  a  chaste  character  within  the 
meaning  of  the  statute.  Just  the  extent  of  profanity 
or  obscenity  in  the  use  of  language  that  would  so  fix 
the  condition  of  mind  and  heart  in  a  woman  that  the 
law  would  withdraw  from  her  its  protecting  arms  as 
against  the  seducer  can  be  with  bett^er  results,  in  the 
administration  of  the  law,  left  as  a  question  of  fact  for 
the  jury  than  to  an  arbitrary  measurement  under  legal 
rule  by  the  court.  It  is  said  in  State  v,  Andre^  5  Iowa, 
889,  that  the  jury  are  the  sole  judges,  in  each  case,  who 
come  within  the  description,  having  said  that  the  statute 
is  for  the  protection  of  the  "pure  in  mind ;  for  the  inno- 
cent in  heart."  It  is  further  said,  in  the  same  case,  that 
*'no  particular  amount  or  degree  of  such  manners  or  con- 
versation can  be  set  do^ai  as-  conclusive  evidence  of  an 
unchaste' character.''  To  hold  that  bec>ause  of  a  failure 
on  the  part  of  the  state  to  introduce  evidence  to  rebut 
that   of   the   defendant   on   the  question  of   chastity 
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a  want  of  chastity  is  shown  would  be  to  hold  that  the 
facts  shown  by  the  defendant  as  to  the  conversation 
and  manners  of  the  prosecutrix  are  conclusive  upon 
that  question,  which  the  rule  long  since  announced 
forbids. 

III.    The    defendant    asked    several    instructions 
bearing  on  the  question  of  the  chaste  character  of  the 

prosecutrix,  all  of  which  we  cannot  partic- 
*'  tortrooTon.       ulariy  notice,  nor  need  we  to  the  extent  of 

'  comment ;  but  the  following  is  one  which  it 
is  said  '*  surely  embodies  the  law  on  that  question." 
It  is  as  follows :  *'The  defendant  has  offered  evidence, 
as  he  claims,  of  specific  language  and  conduct  on  the 
part  of  the  prosecutrix,  which,  he  claims,  show  her  to 
be  of  unchaste  character  at  the  time  of  the  alleged 
seduction,  and  you  are  instructed  that  it  was  the  right 
of  the  state  to  introduce  evidence  of  the  general  reputa- 
tion for  chastity  of  Mary  E.  Stamer,  as  rebutting  the 
testimony  offered  by  defendant." 

Upon  the  issue  of  chastity  the  burden  was  with  the 
defendant  to  show  a  want  of  i  t.  The  appellant  intro- 
duced evidence  which,  he  says,  established  certain  facts 
without  dispute.  Why  should  he  complain  that  his 
facts  were  not  questioned  by  evidence  ?  He  certainly  - 
had  the  full  benefit  of  them  if  undisputed.  The  state 
had  the  right  on  that  issue,  with  the  burden  on  the 
defendant,  to  submit  on  the  defendant's  own  evidence. 
Unless  by  law  some  consequences  should  or  might 
follow  the  neglect  to  introduce  evidence  as  to  general 
reputation,  it  had  no  place  in  the  court's  instructions. 
The  instruction  asked  fixes  no  consequences  a-s  a  result 
of  the  neglect,  and,  had  it  been  given,  the  jury  would 
have  been  without  a  rule  as  to  how  the  fact  should 
affect  its  action.  To  our  minds  the  eft'ect  of  the  instruc- 
tion would  have  been  to  confuse  or  mislead  the  jury, 
and  was  properly  refused.  The  instruction  has  no  sup- 
port in  State  v.  Prizer^  49  Iowa.  534.  The  court's 
instructions  so  clearly  cover  the  points  presented  in  the 
other  instructions  asked  and  refused  on  this  branch  of 
the  case  that  there  was  no  error  in  their  refusal.  » 
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ly.    The  defendant  asked,  and  the  conrt  refused, 
the  following  instruction :     '^  The  law  requires  that  the 

prosecuting  witness  shall  have  been  of  pre- 
viously chaste  character.  If,  on  the  whole 
evidence,  you  have  a  reasonable  doubt  as  to  whether  or 
not  the  prosecuting  witness  was  of  previously  chaste 
character,  you  will  acquit."  The  court,  on  this  subject, 
said  to  the  jury:  *'0n  this  subject  you  are  instructed 
that  the  burden  of  proof  rests  upon  defendant  to  show 
that  Mary  E.  Starner's  previous  character  for  chastity 
was  not  good,  and,  unless  he  has  done  so  by  the  prepon- 
derance or  greater  weight  of  the  evidence,  you  should 
find  that  her  character  was  good.  But,  if  it  has  not  been 
shown  by  a  preponderance  of  the  evidence  that  she 
was  unchaste  in  character,  you  should  find  that  she  was 
pure  and  chaste  in  mind  and  character.''  Appellant, 
in  arguing  the  question  presented  by  the  action  of  the 
court  on  the  above  instructions,  makes  no  denial  but 
that  the  court  followed  the  rule  as  prescribed  in  this 
state.  He,  however,  says  :  "  We  ask  the  court  now  to 
reconsider  the  rule  as  to  the  burden  of  proof  in  cases  of 
seduction,  and  to  follow  reason  rather  than  precedent." 
We  think  the  rule,  without  a  change,  has  the  support 
•  of  both  reason  and  precedent ;  not,  however,  to  the 
extent  of  being  free  from  doubt,  and  we  are  aware  that 
the  rule  of  this  state  is  not  universal.  It  has  been 
followed,  so  far  as  we  know,  with  quite  satisfactory 
results,  excluding  the  offenders  of  the  law,  and  we  are 
without  sufficient  reason  for  changing  the  rule. 

Another  question  is  presented  because  of  the  above 
instructions  given  and  refused  by  the  court.  It  is 
insisted  that  at  least  the  rule  applicable  to  an  aZibi 
should  apply  to  this  class  of  cases,  and  the  rule  is  said, 
in  case  of  alibiy  to  be  that,  although  the  bu]:den  is  on 
the  defendant  to  establish  the  alibiy  still  the  defendant 
is  entitled  to  an  instruction  that  if,  upon  the  whole  case 
there  is  a  reasonable  doubt  of  the  guilt  of  the  defendant, 
he  must  be  acquitted.  Without  intimating  what  the 
rule  in  that  class  of  cases  should  be  in  the  particular 
suggested,  we  may  say  that  a  careful  reading  of  tiie 
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cases  leaves  it  very  doubtful  if  such  a  rule  should  be 
understood  therefrom.  It  is  true  that  instructions^ 
stating  the  rule  as  to  an  alihi^  by  imposing  the  burden 
on  the  defendant  to  show  it,  by  a  preponderance  of 
,  evidence,  and  then  stating  that  if,  upon  the  whole 
evidence,  there  was  a  reasonable  doubt,  the  jury  should 
acquit,  have  been  approved,  because  they  involved  no 
error  against  the  defendant ;  but  we  have  no  recollection 
of  the  holding  that  the  defendant  was  entitled  to  such 
an  instruction.  This  court  has,  however,  held,  in  such 
cases,  that  the  burden  of  proof  is  with  the  defendant  to 
establish  his  alibi  by  a  preponderance  of  the  evidence. 
folate  V.  Hamilton^  67  Iowa,  596.  Even  though  the  rule 
should  be  as  claimed,  in  cases  of  alihi^  it  does  not  follow 
that  it  should  be  in  cases  of  seduction.  To  establish  the 
alibi  is  to  make  it  impossible  that  the  defendant  did  the 
act  constituting  the  crime.  Hence,  its  establishment  dis- 
proves the  offensive  act,  and  the  evidence  of  the  alibi 
is  weighed  against  that  designed  to  establish  the  offense. 
The  evidence  on  both  sides  is,  in  effect,  .directed  to  one 
issue.  Not  so,  however,  with  the  question  of  chastity 
in  a  seduction  case.  The  issue  of  previous  chastity  is 
entirely  distinct  from  the  act  of  seduction,  and  has 
reference  alone  to  a  previous  condition.  The  state  must 
prove  the  acts  that  would  constitute  seduction.  To 
prove  a  want  of  previous  chastity  would  not  disprove 
the  acts.  The  law  presumes  the  chastity  of  the  pros- 
ecutrix, but  it  does  not  presume,  in  cases  of  an  alibiy 
the  presence  of  the  defendant  at  the  commission  of  the 
crime.  To  make  the  cases  necessarily  alike,  as  to  the 
rule  contended  for,  the  same  presumptions  and  cofi- 
ditions  should  exist.  The  defense  of  a  want  of  chastity 
is  nearer  akin  to  that  of  insanity,  where  the  crime  does 
not  attach  to  the  act  because  of  an  independent  fact,  a 
I)ersonal  condition,  against  which  the  presumptions  of 
law  exist.  The  court's  instruction  complained  of  is  in 
accord  with  this  view,  and  correct,  and  as  a  consequence 
that  asked  was  properly  refused.  See  State  v.  WelUy 
48  Iowa,  671,  and  cases  cited. 
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V.  The   prosecutrix,  at  the  time  of  the  alleged 
seduction,   was  about  seventeen   years   of    age.     The 

deposition  of  Caroline  Anderson  was  taken, 

*  hawte  at  1^      and  shows  that  the  prosecutrix  worked  for 

her  at  different  times,  and  the  last  time, 
when  she  was  about  fourteen  years  of  age.  It  shows 
that  the  prosecutrix  would  swear  at  times,  and  was  in 
the  habit  of  saying  *  ^  smutty  things. ' '  The  circumstances 
of  her  use  of  language,  barring  a  single  instance,  are  not 
shown.  The  court  excluded  the  deposition  on  the 
authority  of  State  v,  Dunn^  63  Iowa,  527.  It  is  urged 
that  this  case  is  distinguishable  in  this,  that  the  appel- 
lant proceeded  to  and  did  show  that  the  same  habits 
continued  with  the  prosecutrix  to  the  time  of  the  seduc- 
tion. It  is  true  that  the  evidence  does  show  the  same 
habit  of  speech,  continued  to  about  the  time  of  the 
seduction,  and  these  facts  are  without  dispute.  The 
jury,  in  the  light  of  such  facts,  failed  to  find  that  she 
was  a  woman  of  unchaste  character,  or  perhaps  better 
found  that  she  was  of  chaste  character.  If  such  acts  in 
later  years  were  not  such  as  to  destroy  her  character  for 
chastity,  would  the  same  acts  in  childhood  have  that 
effect?  We  think  not,  and  that  the  rule  in  State  v. 
Dunn  supports  the  rulings  of  the  court,  and  the  jury 
should '^ot  have  been  allowed  to  consider  her  acts  so 
early  in  life  to  override  its  conclusion  that  she  was  of 
chaste  character  from  the  facts  suriuunding  her  in 
later  years. 

VI.  The  court  said  to  the  jury  that  "the  burden 
of  proof  rests  ui^on  the  state  to  show  that  the  defend- 
ant caused  or  procured  her  to  have  such 

«^ •  artifice:        ,  ^  ^     ,         ,       ■• .  t        i 

mtorepreuen-      intcrcourse  with  him,  and  that  he  did  so  by 

tauoii.  '  ,  * 

promising  to  marry  her,  or  by  caressing  and 
fondling  her,  or  by  representing  that  there  was  nothing 
wrong  in  the  act,  and  that  no  one  would  find  it  out," 
and  that  if  the  defendant  induced  her  to  have  inter- 
course with  him  by  such  means,  and  she  was  of  previous 
chaste  character,  he  was  guilty.  The  complaint  is  as 
to  the  words,  "or  by  representincr  that  there  was 
nothing  wrong  in  the  act,  and  tnat  no  one  would  ever 
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find  it  out."  This  is  said  to  be  a  "new  element''  in 
seduction  cases,  and  not  an  artifice  or  promise.  Web- 
ster defines  "artifice"  in  its  bad  sense,  as  "trick  or 
fraud."  By  the  act  of  intercourse  in  this  case,  the 
prosecutrix  became  a  mother,  and  his  representations 
were  false.  If  she  yielded  because  of  his  representa- 
tions, it  was  a  case  of  deception  or  fraud,  for  he  was 
the  means  of  her  public  exposure.  His  representations 
were  no  less  than  a  promise  that  it  would  not  be  known, 
which  he  rendered  false.  See  State  7).  Prizer^  49  Iowa, 
634.  But.it  is  said  that  a  woman  of  chaste  character 
would  not  yield  because  of  such  representations.  That 
was  a  question  for  the  jury.  The  law  does  not  deter- 
mine that  she  would  not. 

VII.    The    following  instruction    was  refused,   of 
which  the  defendant  complains:     "If  you  should  find 

that  Mary  E.  Starner  and  John  Hemm  were 
^'  Btnicti^l'"'^    engaged  to  be  married  and  that  she  did  not 

doubt,  or  have  reason  to  doubt,  that 
the  defendant  was  going  to  marry  her,  and  that  the 
defendant  proposed  to  her  to  have  sexual  intercourse, 
and  she  consented  thereto,  and  the  act  was  consum- 
mated, then  you  are  instructed  that  the  promise  to 
marry  is  not  sufficient  of  itself  to  constitute  seduction." 
The  refusal  was  right,  if  for  no  other  reason,  because 
it  would  have  been  misleading  to  the  jury.  The  term 
"seduction"  was,  to  us,  evidently  used  with  reference 
to  the  means  employed  to  obtain  intercourse ;  but  that 
is  not  the  sense  in  which  the  word  is  ordinarily  under- 
stood in  its  use  in  criminal  proceedings.  The  court,  at 
the  commencement  of  its  instructions,  said  to  the  jury 
that  the  defendant  was  "charged  with  the  crime  of 
seduction,"  which  meant  that  he  was  charged  with 
having  seduced  and  debauched  an  unmarried  woman. 
The  books  abound  with  a  similar  use  of  the  word.  It 
is  the  name  by  which  the  ofl*ens6  of  seducing  and 
debauching  is  known,  and  it  is  seldom,  if  ever,  that  the 
seductive  or  inducing  acts  are  designated  as  "seduc- 
tion." It  is  only  the  scrutiny  of  a  legal  inquiry  that 
would  detect  the  meaning  intended.     The  word  is  used 
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in  the  instruction  as  a  noun,  naming  something,  and 
apparently  tbe  offense  charged.  If  we  mistake  the 
intent  in  using  the  word,  and  the  offense  or  crime  was 
intended,  then  it  is  sufficient  to  say  that  the  instruction 
is  clearly  erroneous,  for  a  promise  to  marry  is  never 
sufficient  *'ol  itself,"  to  constitute  seduction. 

There   are   no    other  questions  that  we  deem  it 
important  to  notice  in  the  opinion,  and  the  judgment  is 

AFFIBMED. 


W.  H.  C.  Jenkins,  Appellant,  v.  Clyde  Coal  Company, 

Appellee. 


1. 


Lease  of  Coal  Lands :  TERmNATiON :  noticb.  Where  a  lease 
of  coal  lands  provided  that  the  same  might  be  terminated  upon 
thirty  days'  notice,  if  it  should  be  found  at  any  time  impracticable 
for  the  lessee  to  profitably  mine  the  same,  held,  that  a  notice  by 
the  lessees  of  the  surrender  of  their  rights  ^'  as  provided  for  in  the 
lease  was  sufficient." 


2. 


: :  siGNiNa  written  instrument  in  ignorance  of 

CONTENTS,  a  receipt  for  rent  paid  by  the  lessees  recited  that  the 
amount  named  was  in  full  for  all  claims  of  the  lessor  under  the 
lease  as  the  lessees  surrendered  their  lease.  The  lessor  claimed  that 
he  signed  the  writing  without  knowing  its  contents,  and  that  he 
was  misled  by  the  statements  of  the  lessees  in  relation  thereto. 
Held,  that  the  lessor  having  negligently  executed  the  writing  though 
having  the  ability  to  inform  himself  as  to  its  contents  could  not  in 
the  absence  of  fraud  or  excusable  mistake  be  relieved  from  the 
operation  thereof. 


Appeal  from   Boone   District    Court, — Hon.    S.    M. 

Weaver,  Judge. 


Saturday,  May  23,  1891. 

Action  to  recover  amounts  alleged  to  be  due  aa 
royalty  for  coal  lands.  There  was  a  judgment  in  favor 
of  the  defendants  for  costs,  and  the  plaintifi  api)eais. 
Affirmed, 


May  1891 J         Jenkins  v.  Clyde  Coal  Co.  619 

Barcroft  &  Bowen  and  Ramsey  &  Brockerty  for 
appellant. 

/.  F.  Duncomhe^  for  appellee. 

Robinson,  J. — In  May,  1885,  the  plaintiff  and  his 
wife  entered  into  an  agreement  in  writing  with  the 
defendant  by  which  the  former  granted  to  the  latter  the 
exclusive  right  to  mine  and  take  coal  from  a  tract  of  land 
described,  for  the  term  of  fifteen  vears.  In  considera- 
tion  of  that  right,  the  defendant  agreed  to  pay  to  the 
plaintiff  a  royalty  of  ten  cents  for  each  ton  of  coal 
mined.  The  royalty  was  to  be  paid  semi-annually, 
and  in  case  it  did  not  amount  to  one  thousand  dollars 
for  each  year,  beginning  with  September  1,  1885,  the 
defendant  was  to  add  to  it  an  amount  sufficient  to  make 
that  sum.  The  agreement  also  contained  provisions  as 
follows : 

*'If  it  shall  be  found  at  any  time  impracticable  for 
the  second  party,  from  any  cause,  to  profitably  mine  the 
coal  from  said  lands,  then,  upon  notice,  given  by  the 
second  party,  this  lease  shall  cease  and  determine  upon 
the  day  the  next  semi-annual  payment  shall  become 
due,  provided  said  day  shall  not  be  less  than  thirty  ( 30 ) 
days  from  the  giving  of  the  notice.  In  case  the  said 
lease  shall  cease  and  determine  as  aforesaid,  for  the 
reasons  above  stated,  and  upon  notice  given,  then  the 
said  second  party  shall  surrender  to  the  first  parties 
the  mine  under  the  above-described  premises,  in  good 
workable  condition,  except  such  defects  as  may  arise 
from  natural  causes,  and  not  from  negligence  on  the 
part  of  the  second  party." 

The  petition  alleges  that  the  agreement  is  in  full 
force,  and  demands  judgment  for  the  amount  of  three 
semi-annual  payments  claimed  to  have  become  due  for 
the  eighteen  months  which  commenced  on  the  first 
day  of  September,  1886.  The  defendant  denies  the 
alleged  indebtedness,  and  denies  that  the  agreement  is 
in  force.  It  claims  that  on  the  date  named  the  agree- 
ment was  terminated  by  a  notice  previously  given  for 
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sufficient  reasons,  and  that  it  then  surrendered  to  the 
plaintiff  the  mines  in  the  condition  which  they  were 
required  to  be  in  by  the  agreement.  After  the  evidence 
had  been  fully  submitted,  a  verdict  was  returned  in 
favor  of  the  defendant  by  direction  of  the  court. 

I.  On  the  thirty-first  day  of  July,  1886,  the 
defendant  served  the  plaintiff  with  a  notice  in  writing, 
as  follows : 

**  Minneapolis,  Minn.,  July  17,  1886. 
«  W.  H.  C.  Jenkins,  Esq. 

"  Dear  Sir  :— We  hereby  give  you  notice  that  we 
shall  surrender,  as  provided  for  in  the  lease,  all  our 
rights  to  mine  coal  on  your  lands  and  the  lease  on  the 
first  day  of  September  next. 

"Yours  truly, 

*'The  Clyde  Coal  Co. 
"ByE.  W.  Gaylord, 

''Manager.'* 

The  appellant  contends  that  the  notice  was  insuffi- 
cient, for  the  reason  that  it  did  not  state  that  it  had 

been  found  impracticable  for  the  defendant 
'  laniis:  termi-      to  profitably  mine  coal  from  the  land  in 

*  nation:  notice. 

question.  We  do  not  think  that  claim  is 
well  founded.  The  notice  informed  the  plaintiff  that 
the  lease  and  right  to  mine  coal  would  be  surrendered 
*'  as  provided  for  in  the  lease."  That  contained  but  one 
provision,  which  permitted  the  defendant  to  terminate 
it  before  the  expiration  of  the  full  term,  and  that  was 
the  one  we  have  quoted.  The  notice  given  necessarily 
informed  the  plaintiff  of  the  ground  upon  which  the 
right  to  terminate  the  lease  was  claimed,  and  that 
was  that  it  had  been  impracticable  for  the  defendant  to 
profitably  mine  the  coal  from  the  land. 

II.  The  evidence  in  regard  to  the  condition  of 
the  mine  in  controversy,   and  the  cost  of  taking  coal 

^ therefrom,  was  conflicting,  and,   if  it  had 

'  inff  Written  In-    been  material  to  a  decision  of  the  case  to 

strumentln  .  , 

igmoranceof      deteiTuine  tUc  question  as  to  the  practica- 

oontenUk  •'^ 

bility  of  mining  at  a  profit,  it  should  have 
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been  submitted  to  the  jury.     Whether  the  court  erred 

in  taking  the  case  from  the  jury  depends  upon  the  effect 

which  should  be  given  to  an  instrument  signed  by  the 

plaintiff,  which  is  as  follows  : 

^'  The  Clyde  Coal  Company  to  W,  H.  C  Jenkins^ 
Dr.y  1886. 

''  September  1.  For  royalty  or  rental,  as  per  agree*- 
ment  made  May,  1885^  between  the  Clyde  Coal  Com- 
pany and  W.  H.  C.  Jenkins,  and  recorded  June  11, 1886, 
in  Boone  county,  Iowa,  five  hundred  dollars.  Exam- 
ined, and  certify  that  the  above  account  is  correct. 

^'E.  W.  Gaylokd. 

"No  coal  mined  on  this  land  since  December,  1885, 
and  this  payment  is  for  all  and  in  full  for  all  claims 
under  that  agreement,  as  the  Clyde  Coal  Company  sur- 
renders its  lease.  Received  of  the  Clyde  Coal  Company 
five  hundred  dollars  in  full  for  the  above.  September 
24,  1886.  W.  H.  C.  Jenkins." 

This  instrument  was  introduced  in  evidence  without 
objection.  The  plaintiff  testified  in  regard  to  it  that  he 
signed  it  without  knowing  its  contents ;  that  he  was 
misled  by  statements  made  by  Manager  Gaylord  in 
behalf  of  the  defendant,  in  a  conversation  had  at  the 
time  it  was  signed ;  that  at  that  time  a  modification  in 
the  lease  was  made,  and  it  was  agreed  that  the  price  to 
be  paid  for  the  six  months  ending  March  1,  1887,  should 
be  reduced  to  two  hundred  and  fifty  dollars ;  that, 
believing  that  the  instrument  was  a  mere  receipt  for 
five  hundred  dollars,  he  signed  it  without  reading  it, 
and  without  any  intention  of  accepting  it  or  acknowl- 
edging a  surrender  of  the  lease.  After  evidence  in 
explanation  of  the  instrument  had  been  given,  the  plain- 
tiff asked  to  have  the  latter  stricken  from  the  record,  and 
withdrawn  from  the  jury,  but  the  request  was  denied. 
We  think  that  action  was  correct.  The  evidence 
admitted  was  wholly  insufficient  to  show  that  the  signa- 
ture of  the  plaintiff  was  obtained  by  fraud  or  excusa- 
ble mistake..  Nothing  was  said  or  done  to  mislead 
him  nor  to  prevent  the  reading  of  the  instrument 
bof ore  it  was  signed.    The  eyesight  of  the  plaintiff  was 
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not  good,  but  it  clearly  appears  from  his  own  testi- 
mony that  he  could  have  read  the  instrument  had  he 
desired  to  do  so  before  signing  it,  Having  negligently 
executed  it,  he  is  bound  by  all  its  provisions.  McKin- 
ney  v.  Herrick^  66  Iowa,  414;  McCormacJc  v.  MoV)urg^ 
43  Iowa,  661.  This  is  especially  true  in  view  of  the 
fact  that  no  attempt  has  been  made  to  have  it  set  aside 
or  corrected.  It  is  said  that  the  plaintiff  is  bound 
only  by  so  much  of  the  instrument  as  acknowledges  the 
receipt  of  money,  but  that  is  not  an  admissible  con- 
struction. The  instrument  must  be  treated  as  an 
entirety.  It  shows  that  the  money  paid  to  the  plaintiff 
was  in  full  for  all  claims  under  the  agreement,  and  the 
surrender  of  the  lease  by  the  defendant  is  acknowl- 
edged. It  shows  a  full  settlement  of  aU  claims  under 
the  agreement. 

It  is  said  the  instrument  should  have  been  excluded 
because  it  was  not  pleaded.  The  plaintiff  claimed  that 
the  lease  was  in  full  force.  The  defendant  denied  it, 
and  claimed  that  the  lease  had  been  canceled,  and  that 
the  leased  property  had  been  surrendered  to  the  plain- 
tiff. The  instrument  in  controversy  was  competent 
evidence  to  prove  the  fact  to  be  as  claimed  by  the 
defendant  under  the  issues  presented  by  the  pleadings. 
It  is  not  claimed  that  the  lease  has  been  revived  by  a 
new  agreement. 

We  conclude  that  the  action  of  the  court  in  direct- 
ing a  verdict  for  the  defendant  was  correct.    Affirmed. 


J.  R.  Hallet,  Appellee,  v.  John  Gregg,  Appellant. 

1.  liibel:  defense:  pleadikq.  Where  in  an  action  for  damages 
because  of  an  aUeged  libel  published  concerning  the  plaintiff,  the 
defendant  answered  denying  the  publication  alleged  in  the  petition* 
and  averred  that  he  did  publish  other  matters  and  words  concern- 
ing the  plaintiff,  which  being  true,  the  plaintiff  ought  not  to 
recover,  TieZd,  that  such  averments  w«re  pi-operJ/  itrickea  out  on 
motion. 
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2.     :  DAMAGES:  EYIDENCB.    In  an  action  for  Blander  and  libel 

the  plaintiff  may  show  the  different  employments  in  which  he  waa 
engaglsd  at  the  time  of  the  publication. 

8.     :  EVIDBNCB :  CROSS-EXAMINATION.    Questions  on  cross-ezami- 

ination  which  do  not  follow  the  subject  of  the  examination  in  chief 
are  inadmissible. 


4.     : .    Evidence  that  an  affidavit  containing  the  libel 

complained  of  was  sent  to  a  witness  with  the  request  that  the 
plaintiff  be  removed  from  the  position  in  which  he  was  employed, 
held,  to  be  material  in  proof  of  the  fact  of  the  publication,  and  of 
the  hostile  purpose  of  the  defendant. 

6.     : .    Facts  in  relation  to  the  character  of  the  plaintiff 

in  such  an  action,  which  have  not  been  pleaded  in  justification  of 
the  libel,  cannot  be  shown  in  evidence. 

Appeal  from  Jacksoh  District  Court. — ^How.   C.   M. 

Waterman,  Judge, 

Monday,  May  25,  1891. 

Action  to  recover  for  a  libel  of  the  plaintiff,  written 
and  published  by  defendant,  and  for  other  scandalous 
words  spoken  by  the  defendant  of  and  concerning  the 
plaintiflf.    There  was  a  judgment  upon  a  verdict  for  the 

plaintiff.    The  defendant  appeals. — Affirmed. ' 

« 
Hayes  &  Schuyler  and  B.  F.  Tliomas^  for  appellant. 

No  appearance  for  appellee. 

Beck,  C.  J. — I.  The  petition  is  in  two  counts,  the 
first  declaring  upon  a  written  statement  sworn  to  by  the 
1.. Libel:  defendant,  charging  that  the  plaintiff  did 

pfeading.  State  that  ho  had,  for  the  consideration  of 
money  paid  by  them,  permitted  two  prostitutes  to 
occupy,  for  their  evil  purposes,  the  station-house  of  a 
railroad,  of  which  the  plaintiff  had  charge  as  the  sta- 
tion agent.  The  second  count  is  for  words  spoken 
substantially  to  the  same  effect.  The  defendant, 
answering,  denies  the  allegations  of  the  petition,  and 
especially  denies  the  making  and  execution  of  the 
written  paper  set  up  in  the  petition.  By  an  amendment 
to  the  answer,  the  defendant  alleges  that  he  heard  the 
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plaintiff  declare  to  a  person  other  than  the  one  named 
in  the  petition,  in  effect,  that  the  prostitutes  were,  with 
the  plaintiff's  permission,  upon  the  premises  of  the  rail- 
road company.  A  demurrer  to  the  amendment  was  over- 
ruled, and  the  defendant  thereupon  filed  an  ano^endment 
to  the  prior  amendment,  in  which  acts  and  associations 
of  the  plaintiff  and  another  man  with  the  prostitutes  are 
alleged,  and  his  declaration  of  a  purpose  to  use  a  church 
l^  of  which  he  was  janitor  for  purposes  of  prostitution  with 

said  women.  In  the  second  count  of  his  amendment 
the  defendant  alleges  that  he  had  signed  a  statement  in 
regard  to  what  he  had  heard,  and  set  out  in  the  amend- 
ment to  his  answer,  just  referred  to,  and  that  he  made 
and  signed  no  other  writing  touching  the  matter.  A 
demurrer  to  this  amendment  to  the  amended  answer 
was  filed,  which  was,  upon  leave,  withdrawn,  and  a 
motion  to  strike  out  the  pleading  was  filed,  which  seems 
not  to  have  been  ruled  upon,  but  another  motion  to 
strike  the  pleading  wholly  and  in  part  was  made.  The 
motion,  so  far  as  it  asks  the  first  count  to  be  stricken 
wholly,  was  overruled,  but  sustained  as  to  what  the 
defendant  had  heard  the  plaintiff  say  to  the  persons 
referred  to  in  the  amendment,  and  his  acts  following 
such  statements.  All  the  second  count  of  the  amend- 
ment was  stricken,  the  motion  being  sustained  in  that 
regard. 

II.  We  think  the  court  did  not  err  in  striking  the 
parts  of  the  pleading  upon  this  motion.  The  amend- 
ment to  the  answer  clearly  showed  an  attempt  to  plead 
new  matter, — other  words,  spoken  and  written, — con- 
stituting wholly  new  transactions,  as  a  defense  to  the 
action.  He  does  not  plead  these  matters  in  justification 
or  in  mitigation,  but  denies  the  speaking  of  the  words, 
and  the  making  of  the  writing,  and  declares  as  a  defense 
to  the  action  that  he  did  speak  other  words  and 
publish  other  writings  of  and  concerning  the  plaintiff, 
which  are  true,  and,  therefore,  the  plaintiff  ought  not 
to  recover.  We  need  not  waste  time  in  pointing  out 
the  great  error  of  this  kind  of  pleading.  It  would  lead 
to  the  trial  of  issues  not  in  the  case,  which  could  be 
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indefinitely  multiplied  by  defendant.  He  could  bring 
before  the  court  in  his  pleadings  all  he  ever  said  or 
wrote  to  the  plaintiff's  discredit,  and  demand  that 
issues  be  found  thereon  and  tried  by  the  court.  The 
district  court,  we  think,  rightly  sustained  the  motion  to 
strike  the  amendment  to  the  amendment,  and  rightly 
ruled  in  excluding  evidence  offered  as  to  matter  of  the 
character  pleaded  in  the  amendment  stricken.  This 
conclusion  disposes  of  numerous  errors  assigned. 

We  may  remark  here  that  we  have  rarely  seen  so 
great  success  attained  in  multiplying  assignments  of 
error  as  in  this  case.  They  number  one  hundred  and 
sixty-two, — a  very  wilderness  of  objections.  We  are 
glad  that  the  counsel  set  the  good  example  of  consider- 
ing but  seven  points  in  the  case,  thus  practically  leaving 
one  hundred  and  lif  ty-three  of  the  errors  assigned  with- 
out specific  notice.  It  may  be  said,  however,  that 
counsel  classify  about  one  hundred  of  the  errors,  and 
assail  them  in  six  charges. 

III.  The  plaintiff  was  permitted,  against  defend- 
ant's objection,  to  testify  as  to  his  various  employments 
J  rdaiDHgea:  at  the  time  of  the  slander,  as  postmaster, 

eviaeu««».  station  agent,  and  janitor  of  a  church,  and 
that  he  had  taught  school.  We  think  the  slanderous 
words  would  affect  him  prejudicially  in  these  various 
employments,  and  on  that  ground  the  evidence  was 
rightly  admitted. 

IV.  Questions  were  asked  the  plaintiff,  upon  his 
cross-examination,   as  to  his    knowledge    of   the  two 

prostitutes.     Objection    was  rightly    sus- 

'  JJITTw-exmuiiia-"  taiued  thereto,  for  the  reason  that  they  did 

not  follow  the  subject  of  the  evidence  in 
chief  of  the  witness. 

V.  A  witness  who  had  been  in  the  office  of  the 
railroad  company,  which  the  plaintiff  was  serving  as  a 

station  agent,  testified  that  he  had  received 

'      *      '         an  application  accompanying  the  affidavit 

which  is  the  libel  complained  of,  asking  the  plaintiff's 

removal  from  the  place  of  station  agent.    Objection  to 

'Vol.  82—40 
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the  deposition  and  to  the  several  interrogatories  were 
made  on  the  ground  that  the  evidence  was  immaterial, 
and  did  not  show  a  publication  of  the  libel.  We  think 
the  ground  of  the  objection  is  not  sound.  Surely  the 
use  of  the  affidavit  to  effect  the  plaintiff's  removal  was 
a  publication,  and  was  directly  material,  showing  the 
hostile  purpose  of  its  use, 

VI.     Evidence  by  the  defendant  of  the  character  of 
the  plaintiff,  to  support  the  amendment  to  his  answer 

which  was  stricken,  was  rightly  excluded. 

The  defendant  could  not,  in  his  evidence, 
state  matters  which  were  not  pleaded  as  a  justification 
or  in  mitigation,  and  these  matters  were  not  so  pleaded. 
Numerous  rulings  upon  the  admissibility  of  evi- 
dence, presenting  questions  as  to  the  evidence  of  the 
reputation  of  the  two  prostitutes,  upon  the  evidence  of 
handwriting  by  an  expert,  impeaching  evidence,  etc., 
are  complained  of.  We  think  they  were  correct.  They 
involve  elementary  rules  of  evidence,  and  there  can  be 
no  doubt  of  the  correctness  of  their  application.  They 
do  not  demand  further  attention      AFnuMED. 


The  County  of  Clay,  Appellee,  v.  The  County  of 
^}^L^  Palo  Alto,  Appellant. 

1.  Settlement  of  Pauper:  minors:  emancipation.  A  legitimate 
minor  child  who  has  been  emancipated  by  agreement  with  his 
father  cannot  under  the  poor  laws  of  the  state  acquire  by  residence 
a  settlement  independent  of  that  of  his  father. 

3.  Care  of  Pauper:  payment  op  expense  for  another  county: 
CERTIFICATE  OF  TRUSTEES.  A  county  is  entitled  to  recover  for  rea- 
sonable charges  and  expenses  paid  on  behalf  of  another  county  in 
the  care  of  a  pauper,  though  such  payment  was  made  without  the 
certificate  of  the  township  trustees. 

8.     :  APPLICATION  FOR  AID.    The  application  for  relief  required 

to  be  made  in  such  cases  by  the  provisions  of  section  1865  of  the 
Code  may  be  made  by  another  than  the  one  seeking  relief. 
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Appeal  from  Kossuth  District  Court, — Hon.  Geoege 

H.  Carr,  Judge. 

Monday,  May  25,  1891. 

Action  to  recover  for  medical  services,  care  and 
supplies  furnished  one  John  Finn,  a  poor  person,  whose 
alleged  settlement  is  in  the  defendant  county.  The 
following  stipulation  of  facts  was  filed  in  the  case : 

"It  is  hereby  agreed  and  stipulated  as  a  pait  of  the 
facts  in  the  above-entitled  cause  as  follows :  That  John 
Finn  is  now  nineteen  years  of  age.  That  he  is  unmar- 
ried, and  never  has  been  married.  That  he  is  the  same 
person  to  whom  the  medical  aid,  care  and  attendance 
of  Dr.  Chas.  McAllister  was  furnished  which  was  the 
basis  of  this  action,  as  well  as  the  person  to  whom 
M.  C.  Johnson  furnished  care,  etc.,  now  filed  herein. 
That  up  to  the  time  said  matters  and  things  wei*e 
furnished  he  was  sick  and  unable  to  work,  and  had  no 
means  of  support  of  his  own.  That  his  father  had 
ample  means  witJi  which  to  support  said  John  Finn^ 
but  neitJier  the  board  of  supervisors  of  Clay  county 
nor  the  trustees  of  Herland  township  had  Jcnowledge 
thereof.  That  on  July^  1885^  the  said  John  Finn  left 
the  residence  and  home  of  his  father  with  the  intention 
of  not  returning  to  Palo  Alto  county^  Iowa,  That^ 
prior  to  his  leaving^  he  and  his  father^  David  Finn^ 
signed  articles  of  agreement^  in  which  it  was  agreed 
that  said  John  Finn  should  have  his  time  until  ht 
attained  his  majority^  and  he  was  not  to  look  to  his 
father  for  support^  and  Ids  father  was  not  to  be  lidblt 
for  his  debts ;  a  notice  of  which  agreement  was  duly 
published  in  the  Palo  Alto  Pilots  a  weekly  newspaper 
published  in  defendants  county,  of  which  notice  the 
hoard  of  supervisors^  nor  trustees  aforesaid^  liad  actual 
knowledge.  Upon  leaving  Palo  Alto  county^  the  said 
John  Finn  went  to  Clay  county,  lowa^  and  hired  out 
to  work  for  a  resident  of  northern  Clay  county^  and 
worked  for  him  until  the  spring  of  1886,  when  he  went 
into  the  southern  part  of  the  county^  and  hired  out  to 
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John  Mates  as  a  farm  hand,  where  he  remained  until 
he  was  taken  sick  in  the  spring  of  1887.  That  the 
notice  written  by  the  auditor  of  Clay  county  to  the 
county  auditor  and  board  of  supervisors  of  Palo  Alto 
county,  copies  of  which  are  set  out  in  the  deposition 
of  A.  D.  Franklin,  and  filed  herein,  are  now  lost,  and 
cannot  be  found.  That  there  was  never  any  record 
made  of  any  action  by  the  board  of  supervisors  of  Palo 
Alto  county,  Iowa,  on  the  notices  last  above  referred  to. 
That  David  Finn  is  the  father  of  John  Finn,  and  is  now, 
and  has  been,  a  resident  of  Palo  Alto  county,  Iowa,  for 
the  past  six  years ;  and  he,  the  said  David  Finn,  has 
had  during  the  said  six  years  no  other  residence  or  legal 
settlement." 

The  plaintiff  (by  agreement  of  parties  to  thus 
present  the  question )  moved  to  strike  from  the  stip- 
ulation the  italicized  part,  on  the  ground  that  it  was 
immaterial ;  and  the  court  sustained  the  motion.  Upon 
the  remaining  facts,  with  others  undisputed,  the  court 
instructed  the  jury  that  the  legal  settlement  of  John 
Finn  was  in  the  defendant  county.  The  case  on  other 
issues  was  tried  to  a  jury,  that  returned  a  verdict  for  the 
plaintiff,  and  from  a  judgment  thereon  the  defendant 
appeals. — Affirmed. 

Thomas  0 '  Conner  and  Clark  &  Call,  for  appellant. 

A.  C  Parker,  for  appellee. 

Granger,  J. — I.  The  action  of  the  court  in 
striking  from  the  stipulation,   and  holding   that   the 

settlement  of  Finn  was  in  the  defendant 
or  pHiipen  county,  presents  the  first  question  for  us  to 
•njauofpa-        determine.    The  appellant's  contention  in 

this  respect  is  that  the  facts  stricken  from 
the  stipulation  show  John  Finn  had  been  emancipated 
from  his  father,  and,  being  emancipated,  it  was  compe- 
tent for  him  to  make  or  create  a  new  settlement  in 
another  county.  Some  provisions  of  our  Code  are 
important   in  this  connection.     Chapter  1  of   title  11 
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treats  "of  the  settlement  and  support  of  the  poor." 
Section  1352  is  a  part  of  chapter  1  and  provides: 
"  Legal  settlements  may  be  acquired  in  the  counties  as 
follows :  First.  Any  person  having  attained  majority, 
and  residing  in  this  state  one  year  without  being  warned 
as  hereinafter  provided,  gains  a  settlement  in  the 
county  of  his  residence.  *  *  *  Fourth.  Legitimate 
minor  children  follow  and  have  the  settlement  of  their 
father,  if  he  have  one  ;  but,  if  he  have  none,  then  that 
of  his  mother."  Other  subdivisions  of  the  section 
provide  for  the  settlement  of  married  women  with  their 
husbands,  and  those  abandoned  by  them,  of  illegitimate 
minors,  of  minors  whose  parents  have  no  settlement, 
and  of  minors  bound  as  apprentices  and  servants ;  but 
there  is  no  provision  for  minors  who  are  emancipated, ' 
except  that  the  settlement  of  legitimate  minor  children 
follow  that  of  their  fatl^er.  It  thus  appears  that  no 
person  can  obtain  a  settlement  under  the  poor  laws  of 
the  state  (with  the  exception  stated)  unless  he  has 
attained  his  majority.  While  a  minor,  emancipated, 
may  have  some  additional  rights  or  privileges,  he  does 
not  from  that  fact  alone  attain  his  majority.  Code, 
section  2237,  provides :  "  The  period  of  minority 
extends  in  males  to  the  age  of  twenty-one  years,  and  in 
females  to  that  of  eighteen  years  ;  but  all  minors  attain 
their  majority  by  marriage."  Authorities  are  cited  to 
the  eflPect  that  when  children  lose  the  settlement  of 
their  father  under  the  poor  laws  by  contracting  some 
relation  so  as  permanently  and  wholly  to  exclude  the 
parental  control  by  acquiring  a  new  settlement,  they  are 
said  to  be  emancipated."  The  legal  proposition  goes 
to  what  constitutes  emancipation;  but  the  appellant 
seems  to  rely  on  the  incidental  fact  that  it  shows  the 
settlement  of  a  minor  independent  of  that  of  his 
father, — that  is,  that  such  a  fact  may  be.  That  might 
be  true  in  this  stat«.  Suppose  a  minor  is  bound  a-s  an 
apprentice  or  servant  under  subdivision  7,  of  section 
1352,  he  would  acquire  a  new  settlement,  and  the  effect 
would  be  emancipation.  It  is  an  exact  application  of 
the  law  cited.    But  it  does  not  follow  that,  because  a 
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new  settlement  results  in  emancipation,  emancipation 
results  in  a  new  settlement,  or  one  independent  of  the 
father.  We  think  the  district  court  did  not  err  in 
holding  that  the  legal  settlement  of  Finn  was  in  the 
defendant  county,  and,  hence,  that  it  was  not  error  to 
strike  from  the  stipulation. 

II.     The  amount  of  the  plaintiff's  claim  against 
the  defendant  county  was  three  hundred  and  sixty-three 

dollars  and  fifty  cents,  of  which  amount  the 

**  per'palmSSt     plaiutiff  paid  to  one  Dr.   McAllister,   for 

foA^roi'her       medical  services,  the  sum  of  two  hundred 

caieof tnLVeei.  ^^^  niuety-seveu  dollars.     The  allowance 

to  Dr.  McAllister  was  allowed  and  paid  by 
the  plaintiff's  board  of  supervisors  without  a  certificate 
from  the  township  trustees,  as  contemplated  by  Code, 
section  1366,  as  follows:  *' All  claims  and  bills  for  the 
support  of  the  poor  shall  be  certified  to  be  correct  by 
the  proper  trustees,  and  presented  to  the  board  of  super- 
visors, aud,  if  they  are  satisfied  that  they  are  reasonable 
and  proper,  they  are  to  be  paid  out  of  the  county 
treasury."  The  district  court,  in  effect,  held  that  such 
certificate  was  not  essential  to  the  plaintiff's  right  of 
recovery,  and  instructed  the  jury  that  the  plaintiff  was 
entitled  to  recover  the  reasonable  charges  and  expenses, 
as  shown  by  other  evidence  in  the  case;  and  this  ia 
a  ground  of  comijlaint,  and  in  presenting  the  point  it 
says :  "  What  we  claim  is  that  we  are  entitled  to  certain 
official  evidence  that  the  services  were  rendered,  and  that 
the  charges  were  reasonable  and  proper.  The  law  in 
support  of  the  appellant's  theory  is  Code,  section  1366, 
which  provides  that  "all  claims  and  bills  for  the  care 
and  support  of  the  poor  shall  be  certified  to  be  correct 
by  the  proper  trustees,  and  presented  to  the  board  of 
supervisors,"  etc.  In  Sloan  v.  Webster  Co.^  61  Iowa, 
738,  it  is  held  that  a  certificate  in  conformity  to  the  sec- 
tion is  essential  to  the  plaintiff's  right  of  recovery, — 
that  is,  that  the  absence  of  such  a  certificate  is  a  legal 
ground  of  refusal.  The  question  before  us  in  this  case 
is,  is  the  section  a  limitation  on  the  right  of  the  board 
of  supervisors  to  allow  a  claim  without  such  certificate  I 
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The  query  is  definitely  answered  in  the  negative  in 
Collins  V.  Lucas  Co,^  60  Iowa,  448,  where  it  is  said  that 
the  board  *' may  waive  the  trustees'  certificate  if  satis- 
fied of  the  truth  of  all  the  certificate  would  show.'* 
This  holding  the  appellant  does  not  question,  but  insists 
that  Clay  county  had  no  right  to  waive  such  proofs  for 
the  defendant  county.  The  law  which  is  the  basis  of 
the  plaintiff's  right  of  action  is  found  in  Code,  section 
1858,  as  follows  :  "The  county  where  the  settlement  is 
shall  be  liable  to  the  county  rendering  relief  for  all  rea- 
sonable charges  and  expenses  incurred  in  the  relief  and 
care  of  a  poor  person."  We  are  unable  to  discern  a  rea- 
son why  the  board  may  not  waive  the  trustees'  certificate 
in  a  case  where  the  relief  furnished  is  on  behalf  of 
another  county,  as  well  as  where  it  is  furnished  to  one 
having  a  settlement  in  that  county.  The  measure  of 
plaintiff's  right  of  recovery  is  not  what  is  paid  for 
relief,  but  for  reasonable  charges  and  expenses.  The 
defendant  county  would  not  be  bound  by  the  certificate 
of  the  trustees,  nor  would  the  plaintiff  county  be  pro- 
tected by  such  a  certificate  if  the  amount  therein  stated 
was  unreasonable.  It  is  not  the  policy  of  the  law  to 
permit  the  county  furnishing  the  relief  to  also  fur- 
nish the  evidence  by  which  the  amount  of  its  recov- 
ery is  to  be  determined.  We  think  the  court  did 
not  err  in  its  manner  of  submitting  the  question  to 
the  jury. 

III.    The  defendant  asked  the  court  to  instruct  the  • 
jury  that  "before  the  trustees  were  authorized  to  extend 

3 .  appnoa-     ^^^  *^®  person  must  make  application  for 

tionfomid.  relief  to  said  trustees,  and  they  must 
determine  that  he  is  a  proper  subject  for  relief,"  etc. 
The  claim  is  based  on  Code,  section  1365,  which  pro- 
vides: "  The  poor  shall  make  application  for  relief  to 
the  trustees  of  the  township  where  they  may  be,  and  if 
the  trustees  are  satisfied  that  the  applicant  is  in  such  a 
state  of  want  as  requires  relief  at  the  public  expense 
they  may  afford  it,"  etc.  It  is  said  that  there  is  no  evi- 
dence that  John  Finn  ever  made  Jipplication  to  the 
trustees  for  relief.    There  is,  however,  evidence  that  one 
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John  Mates  made  application  for  him,  and  that  the 
trustees  ordered  the  relief  to  be  furnished.  Such  an 
application  is  sufficient  under  the  law. 

IV.  There  is  a  complaint  that  under  the  evidence 
the  charges  of  Dr.  McAllister  are  shown  to  be  too  high,  in 
that  he  charged  the  county  full  prices  for  visits  to  Finn, 
when  he  had  other  patients  in  the  same  locality.  The 
question  of  the  reasonableness  of  the  charges  was  sub* 
mitted  to  the  jury,  and  under  the  state  of  the  evidence 
we  are  not  warranted  in  interfering. 

The  judgment  is  affirmed. 
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S.  W.  Wing,  Appellee,  v.  District  Township  of  Red 

Oak  et  al.y  Appellants. 

Pleading  and  Practice :  former  adjudication.  Where  the  iasues 
presented  by  the  allegations  of  an  answer  have  been  previously 
adjudicated  by  the  ruling  of  the  court  upon  a  demurrer  to  the 
plaintiff 's  petition,  the  answer  may  properly  be  stricken  out  on 
motion. 

Appeal  from  Cedar   District    Court. — Hon.    J.    H. 

Preston,  Judge. 

Monday,  May  25,  1891. 


Action  of  mandamus  to  compel  the  issuing  of  an 
order  for  the  payment  of  a  judgment.  Prom  a  judg- 
ment in  favor  of  the  plaintiff,  the  defendants  appeaU 
Affirmed. 

Wolf  &  Hawley^  for  appellants. 

Wheeler  <fe  Moffit^  for  appellee. 

Robinson,  J. — ^The  original  petition  in  this  case 
was  filed  in  April,  1889,  and  shows  facts  substantially 
as  follows:  The  defendants  are  the  district  township 
of  Red  Oak,  in  the  county  of  Cedar  and  state  of  lowa^ 


May  1891  ]   Wing  v.  Dist.  Twp.  Bed  Oak.  633 

and  the  president,  secretary,  treasurer  and  members  of 
the  board  of  directors  of  said  district.  On  the  first  day 
of  December,  1879,  the  plaintiff  recovered  a  judgment 
against  said  district  upon  an  order,  payable  out  of  its 
contingent  fund,  for  the  sum  of  two  hundred  and  thirty- 
eight  dollars  and  fifteen  cents  and  costs,  which  has  never 
been  paid.  Since  that  judgment  was  rendered  there  has 
never  been  any  money  in  the  contingent  fund  of  the 
district  available  for  its  payment,  and  the  last  estimate 
for  that  fund  certified  to  the  board  of  supervisors  was 
less  than  the  maximum  allowed  by  law,  and  all  of  it  will 
be  necessary  to  pay  the  current  expenses  of  the  district. 
The  plaintiflf  has  demanded  of  the  defendants  the  pay- 
ment of  his  judgment,  but  it  has  been  refused,  and  the 
electors  of  said  district  have  neglected  and  refused  to 
direct  the  levy  of  a  tax  for  such  payment.  The  plaintiflf 
has,  in  writing,  demanded  that  the  defendants  should 
•certify  a  sufficient  amount  to  the  board  of  supervisors, 
as  provided  by  law,  to  pay  the  judgment,  but  they  have 
refused  to  do  so.  The  plaintiff  demands  a  peremptory 
order  of  mandamus^  commanding  said  district,  by  its 
proper  oflScers,  to  issue  an  order  for  the  payment  of  said 
judgment  and  costs,  with  costs  of  this  action,  and  to 
certify  to  the  board  of  supervisors  an  estimate  for  an 
amount  sufficient  for  that  pnri)ose.  The  order  upon 
which  the  judgment  was  rendered  was  issued  in  March, 
1878,  and  the  action  thereon  in  which  the  judgment  was 
rendered  was  commenced  in  November,  1879.  The 
I)laintiff  filed  an  amendment  to  his  petition,  which 
showed  the  following  additional  facts :  In  June,  1878, 
a.  person  named  Little  commenced  an  action  against  the 
treasurer  of  the  district  for  the  purpose  of  restraining 
the  payment  of  the  order,  and  a  temporary  injunction 
for  that  purpose  was  issued.  In  September,  1879,  the 
district  appeared  in  that  action,  and  filed  an  answer 
asserting  the  legality  of  the  order,  and  asking  that  the 
injunction  be  dissolved.  In  December  of  that  year  the 
attorney  for  the  district  withdrew  the  answer  and 
his  app^Arance.  In  February,  1880,  the  district  again 
intervened,  joining  the  plaintiff  Little  in  asserting  the 
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illegality  of  the  order,  and  demanded  that  the  judgment 
which  had  then  been  rendered  thereon  be  canceled,  and 
that  its  collection  be  enjoined.  Wing  was  make  a  party 
defendant  to  the  petition  of  intervention  of  the  district, 
and  in  August,  1884,  filed  an  answer  thereto.  On  the 
final  hearing,  which  was  not  had  until  the  third  day 
of  March,  1887,  the  plaintiff  Little  and  the  intervenor, 
the  district  township,  were  found  not  to  be  entitled  to- 
any  relief,  and  their  petitions  were  dismissed. 

To  the  petition  as  amended  the  defendant  demurred, 
upon  the  ground  ''that  said  petition  shows  upon  its 
face  that  defendants,  Alexander  Murray,  James  Stfiith 
and  other  persons  named  as  defendants,  are  public 
oflBcers,  and  that  the  said  action  is  brought  for  the 
enforcement  of  an  official  duty  against  them  as  public 
officers;  and  plaintiff's  petition  shows  upon  its  faco 
that  the  remedy  sought  is  barred  by  the  statute  of  limi- 
tations, because  it  was  not  brought  within  three  years 
of  the  recovery  of  the  plaintiff's  judgment."  This 
demurrer  was  overruled,  and  the  defendants  thereafter 
filed  an  answer,  which  denied  that  it  was  ihe  duty  of 
the  board  of  directors  to  certify  to  the  board  of  super- 
visors an  amount  sufficient  to  pay  the  judgment,  and 
denied  that  the  defendants  had  the  right  and  power  to< 
estimate  and  return  the  amount  necessary  to  pay  the 
judgment,  but  contained  no  general  denial.  The  last 
four  divisions  of  the  answer  are  as  follows  : 

^^  Fifth.  Defendants  further  aver  that  jilaintiff  is 
not  entitled  to  a  peremptory  writ  of  mandamus^  or  any 
writ,  to  compel  defendants  to  estimate  or  levy  funds 
for  the  payment  of  said  judgment,  as  asked  ly  plaintiff, 
for  the  reason  that  such  relief  is  barred  by  the  statute 
of  limitations,  more  than  three  years  having  elapsed 
since  plaintiff  was  entitled  to  proceed,  if  at  all,  by 
such  remedy.  Sixth,  In  answer  to  the  amendment  of 
the  plaintiff  filed  pending  the  first  demurrer,  defend- 
ants say  that  the  j^laintiff  was  never  enjoined  from  pro- 
ceeding to  the  collection  of  said  judgment  at  any  time, 
nor  were  the  defendants  affected  by  or  restrained  by  said 
injunction,  nor  did  said  injunction  in  any  way  prevent 
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the  plaintiff  from  taking  the  remedy  he  now  seeks. 
Seventh.  Defendants  further  aver  that,  in  the  proceed- 
ings in  which  said  judgment  was  obtained,  and  which 
are  fully  set  out  in  the  petition,  the  plaintiff,  by  his  own 
pleadings  and  acts,  brought  about  a  decision  and  adjudi- 
cation of  the  court  to  the  effect  that  neither  the  district 
township,  its  board  of  directors  or  the  plaintiff  were 
bound  by  the  said  injunction,  and  plaintiff  is  now 
estopped  from  alleging  or  claiming  that  he  or  they  were 
either  of  them  so  affected  or  restrained.  Eighth.  Defend- 
ants  further  state  that,  by  the  pleadings,  proceedings 
and  records  set  out  in  said  amendment  to  his  petition 
plaintiff  is  estopped  from  alleging  or  claiming  that  he 
was  affected  by  said  injunction,  and  in  support  of  all 
such  matters  of  estoppel  defendants  refer  to  the  plead- 
ings and  records  in  the  said  exhibits  and  causes  set  out 
in  plaintiff's  original  petition,  and  the  amendment 
thereto." 

The  plaintiff  moved  to  strike  from  the  answer  all 
portions  which  pleaded  the  statute  of  limitations,  and 
all  matters  passed  upon  by  the  court  in  overruling  the 
demurrer,  upon  the  ground  that  "such  matters  and 
facts  have  been  adjudicated  against  the  defendants  on 
the  ruling  of  the  court  upon  the  defendants'  demurrer 
to  the  plaintiff's  amended  petition  herein,  which 
demurrer  was  overruled  by  the  court,  and  that  such 
portions  of  defendants'  answer  are  but  a  repetition  of 
matters  and  facts  passed  upon  in  said  ruling."  The 
motion  was  sustained,  and  the  divisions  of  the  answer 
heretofore  -set  out  were  stricken  from  the  answer.  Of 
that  action,  and  the  subsequent  rendition  of  judgment,, 
the  appellants  complain. 

I.  If  the  issue  tendered  by  those  portions  of  the 
answer  stricken  out  were  adjudicated  in  the  ruling  on 
the  demurrer,  then  the  ruling  on  the  motion  to  strike  was 
correct.  Kissinger  v.  City  of  Council  Bluffs^  73  Iowa, 
171.  By  failing  to  stand  on  their  demurrer,  and  plead- 
ing over,  the  defendants  lost  the  right  to  object  to  any 
error  the  court  may  have  committed  in  overruling  the 
demurrer.    The  appellants  contend,  however,  that  the 
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rule  of  the  case  cited  applies  only  when  the  answer 
pleads  the  facts  which  the  demurrer  admitt^,  and  that 
when  the  answer  sets  out  other  facts  the  rule  does  not 
apply.  That  is  undoubtedly  true,  but  we  do  not  think 
those  portions  of  the  answer  stricken  out  pleaded  facts 
which  are  not  shown  by  the  petition.  The  averments 
of  the  petition  stand  admitted,  and  nothing  to  avoid 
their  effect  is  set  out.  The  effect  of  the  fifth  division  is 
to  deny  that  the  injunction  proceedings  instituted  by 
Little  were  effectual  to  prevent  the  running  of  the 
statute  of  limitations.  But  that  question  was  necessa- 
rily raised  by  the  demurrer.  The  sixth  division  alleges 
that  the  plaintiff  was  not  enjoined  from  proceeding  to 
collect  his  judgment,  nor  from  resorting  to  the  remedy 
he  now  seeks,  and  that  the  defendants  were  not  affected 
by  the  injunction  proceedings,  but  the  question  as  to 
the  effect  of  those  proceedings  was  necessarily  raised 
by  the  demurrer. 

II.  The  appellant  contends  that  the  question  of  an 
estoppel  was  first  raised  by  the  seventh  and  eighth 
divisions  of  the  answer.  It  is  true  it  was  not  raised  in 
terms  by  the  demurrer,  but,  so  far  as  it  was  set  out  in 
the  division  named,  it  was  necessarily  involved  in  the 
decision.  The  question  presented  to  the  court  for  its 
determination  was  whether  the  facts  disclosed  by  the 
pleadings  showed  that  as  to  plaintiff  the  time  during 
which  the  injunction  was  in  force  was  a  part  of  the 
time  limited  for  the  commencement  of  the  action.  The 
court  decided  the  question  in  the  negative,  and  thus 
held,  in  effect,  that  the  plaintiff  was  entitled  to  rely 
upon  the  injunction  as  preventing  the  running  of  the 
statute.  Whether  that  decision  was  correct  is  a  ques- 
tion not  presented  by  this  appeal. 

We  conclude  that  the  ruling  of  the  district  court  in 
sustaining  the  motion  to  strike  was  correct.  Its  judg- 
ment is,  therefore,  affirmed. 
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T.  J.  Graves   et   ux.^  Appellees,  v.  Merchants  & 
Bankers'  Insurance  Company,  Appellant. 


4.     :  LEADING  QUESTIONS.    The  insured  have  testiiied  generally 

as  to  the  goods  on  hand  at  the  time  of  the  fire,  /leZd,  that  it  was  not 
improper  ^9  ailow  leading  questions  to  he  asked  him  for  the  purpose 
of  directing  his  attention  to  particular  items  in  stock. 

6.      ■'  :  LETTEBS  FORMINa  PART   OF  SAME   <X)RRBSPONDENCE.     The 

defendant  having  introduced  in  evidence  its  letters  to  the  plaintiffs 
tn  relation  to  the  loss  in  controversy,  hdd^  that  the  plaintiffs  were 
entitled  to-put  in  evidence  letters  written  by  them  to  the  defendant 
formmg  a  part  of  the  same  correspondence,  though  they  contained 
declarations  prejudicial  to  the  defendant. 

Appeal  from  Decatur  District  Court. — Hon.  J.  W. 

Harvey,  Judge. 

Monday,  May  26, 189L 
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1.  Joinder  of  Actions :  joint  pontract  :  parties.    Where  a  policy     r^~^ 
of  insurance  against  loss  by  fire  was  issued  to  a  husband  and  wife      '  126_147 
jointly  for  a  specified  amount  upon  a  building  that  was  the  sepa-       ^  2^9 
rate  property  of  the  wife,  and  for  not  exceeding  an  amount  named       "§2  "^STi 
upon  a  stock  of  merchandise  that  was  the  separate  property  of  the       136    473| 
husband,  in  consideration  of  a  single  sum  paid  as  premium,  held, 

that  upon  the  destruction  of  both  properties  the  husband  and  wife 
were  entitled  to  join  as  plaintiffs  in  an  action  upon  the  policy  to 
recover  for  their  respective  losses. 

2.  Fire  Insuranoe:  proofs  of  loss:  waiver:  aoekct.  Imme- 
diately after  the  loss  in  controversy  the'  defendant  was  notified 
thereof,  and  within  thirty  days  from  the  date  of  the  loss  the  defend- 
ant sent  its  adjuster  to  investigate  the  same.  At  that  time  the 
adjuster  took  a  sworn  statement  from  the  insured  as  to  how  the 
fire  originated,  and  of  the  amount  of  goods  destroyed  and  the  value 
tliereof ,  and  declared  his  satisfaction  with  the  proofs  so  made. 
Heldf  that  the  power  to  investigate  the  loss  included  the  power  to 
take  proof  of  loss,  and,  although  the  proof  made  might  not  be  as 
complete  as  that  called  for  by  the  policy,  the  agent  might  waive 
further  proofs. 

&•  Evidence;  value  of  merchandise.  Merchants  who  were 
engaged  in  different  lines  of  trade,  but  who  had  seen  the  stock  of 
merchandise  in  question  before  it  was  destroyed  by  fire,  heldf  to 
be  competent  to  testify  as  to  the  value  of  such  stock,  though  their 
testimony  was  of  an  unsatisfactory  character. 
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The  plaintiffs  alleged  the  issuance  to  them  by  the 
defendant  of  the  policy  of  insurance  set  out,  against 
loss  by  fire  of  the  building  described  and  a  stock  of 
merchandise  while  therein ;  that  the  property  was 
totally  destroyed  by  fire,  January  2,  1888 ;  that  on  Feb- 
ruary 2,  1888,  the  defendant,  by  its  adjuster,  Overton, 
fully  adjusted  the  loss,  "  took  sworn  statements  of  the 
plaintiff  in  regard  to  said  loss  and  its  cause,  and  then 
and  there,  for  and  in  behalf  of  the  defendant,  expressly 
waived  all  different  or  further  proofs  of  loss  on  the  part 
of  your  petitioners,  and  then  and  there  declared  the 
satisfaction  of  defendant  with  the  facts  and  proofs  so 
made ; ' '  that  the  property  was  worth  the  amount  for 
which  it  was  insured,  and  that  the  amount  is  due  and 
unpaid.  The  defendant,  answering,  admits  the  execu- 
tion of  the  policy,  and  denies  that  it,  by  itself  or  agents, 
waived  the  right  under  the  policy  and  laws  of  Iowa  to 
demand  full  and  complete  jiroofs  of  loss;  denies  that 
the  property  was  of  the  value  alleged,  and  that  the 
property  was  totally  destroyed.  The  defendant  admits 
issuing  the  policy,  and  denies  that  any  notice  or  proofs 
of  loss  were  ever  given  or  made;  that  the  right  to 
demand  proofs  of  loss  was  waived  ;  and  that  the  prop- 
erty was  totally  destroyed,  or  of  the  value  alleged. 
The  defendant  alleges  that  the  plaintiffs  represented  in 
their  application  that  an  inventory  of  the  goods  had 
been  taken  in  June,  1887,  showing  their  value  to  be 
twentv-one  hundred  dollar,  and  that  it  relied  thereon 
in  granting  the  policy ;  that  in  fact,  as  the  plaintiffs 
knew,  no  inventory  had  been  made  at  that  time,  nor  for 
a  long  time  prior,  and  that  by  the  last  inventory  the 
goods  were  shown  to  be  of  much  less  value  than  twenty- 
one  hundred  dollars.  It  also  alleges  that  the  real  estate 
upon  which  the  building  was  situated  and  the  building 
were  the  sole  and  separate  property  of  M.  E.  Graves, 
and  that  the  goods  were  the  sole  and  separate  property 
of  P.  J.  Graves,  neither  having  any  ownership  in  tlie 
property  of  the  other,  and,  therpfore,  there  is  a  mis- 
joinder of  parties  plaintiff,  and  that  the  plaintiffs  are 
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jiot  entitled  to  maintain  this  action.  It  also  alleges 
that  the  plaintiflFs  are  estopped,  by  the  terms  of  the 
policy,  from  claiming  the  waiver  alleged.  A  verdict 
was  returned  in  favor  of  the  plaintiffs  for  fifteen  hun- 
dred and  twenty  dollars,  aiid,  the  defendant's  motions 
in  arrest  of  judgment  and  for  a  new  trial  being  over- 
ruled, judgment  was  entered  upon  the  verdict.  The 
•defendant  appeals. — Affirmed. 

A.  J.  Baker  and  A.  A.  HasTcins^  for  appellant. 

E.  W.  Curry  and  ParisJi  &  Hoffman^  for  appellees. 

Given,  J. — I.     We  first  inquire  whether  there  is 
z,  misjoinder  of  parties  "  plaintiff.     It  appears  without 
1.  Joinder  of        questiou  that  the  plaintiffs  did  own  the 
SonVi^itit/''*"'     property  insured    separately,   as    alleged, 
paiuefi  neither  having  any  interest  in  the  property 

of  the  other,  except  as  it  arose  from  their  .relation  as 
husband  and  wife,  and  the  husband's  occupancy  of  his 
wife's  store  building.  The  policy  is  to  them  jointly,  is 
for  a  specified  amount  on  the  building,  and  not  exceeding 
a  specified  amount  on  the  goods,  and  was  issued  in  con- 
sideration of  the  single  sum  paid  as  premium. 

Appellant  claims  the  rule  to  be  ''that,  if  the  inter- 
est be  joint,  the  action  must  be  joint,  although  the  words 
are  several ;  and,  if  the  interest  be  several,  the  covenant 
will  be  several,  although  the  terms  of  it  be  joint.'' 
Authorities  are  cited  sustaining  this  rule,  and  it  is  con- 
tended that,  as  the  plaintiffs'  interests  were  several, 
they  cannot  maintain  a  joint  action,  though  the  cove- 
nant in  the  policy  is  by  its  terms  to  them  jointly. 
Whether  such  is  the  rule  at  common  law  we  need  not 
inquire,  as  the  question  must  be  determined  upon  the 
provisions  of  our  statute,  which  is  as  follows:  "Sec. 
2645.  All  persons  having  an  interest  in  the  subject  of 
the  action,  and  in  obtaining  the  relief  demanded,  may 
be  joined  as  plaintiffs,  except  where  it  is  otherwise  pro- 
vided in  this  Code."  In  Slkiffv.  Cross,  21  Iowa,  459,  it 
was  held  that  under  this  section  sureties  who  had  paid 


640      Graves  v.  Merchants,  Etc.,  Ins.  Co.    [82  Iowa 

money  for  their  principal  in  equal  amounts  may  join 
in  an  action  to  recover  the  whole  amount.  It  is  there 
said :  *'  What  good  reason  can  be  given  why  we  should 
hold  that  each  must  bring  a  separate  action,  and  thus  vex 
the  defendant  with  several  suits  instead  of  one  ?  Under 
the  section  quoted  the  plaintiffs  may  join,  or  they 
might,  as  heretofore,  have  brought  their  separate  action, 
each  for  the  amount  he  paid."  That  these  plaintiffs 
may  be  entitled  to  dilferent  amounts  is  no  reason  why 
they  should  be  driven  to  separate  actions  upon  the  cov- 
enants that  are  to  them  jointly.  FaubU  v.  Davis^  48 
Iowa,  462.  Cases  cited  by  the  appellant  are  clearly  dis- 
tinguishable from  this.  Rlioads  v.  Booths  14  Iowa, 
576,  was  a  joint  action  by  several  plaintiffs  for  mali- 
cious prosecution,  and  it  was  held  that  the  damages 
were  personal  to  each,  and  that  they  could  not  join. 
Cogswell  v.  Murphy^  46  Iowa,  44,  was  against  several 
separate  owners  of  stock  to  recover  damages  done  by 
all  of  the  stock,  and  it  was  held  that  a  joint  action  did 
not  lie  against  the  owners.  Bort  t).  Yaw^  46  Iowa,  323, 
was  to  recover  damages  for  fraudulent  representations 
made  to  the  plaintiffs,  whereby  each  was  induced  to 
enter  into  separate  and  independent  contracts  with  the 
defendant.  Mendenhall  v.  Wilson^  64  Iowa,  689,  was 
an  action  for  trespass  against  t\yo  defendants  and  on 
contract  against  one,  with  a  verdict  against  both  for  the 
trespass.  -There  was  no  evidence  against  one  defendant, 
and  it  was  held  error  to  refuse  an  instruction  to  dis- 
charge that  defendant  as  improperly  joined  in  the 
action.  Independent  School  Dist.j  etc.y  of  Oraham 
Twp.  V.  School  Dist.y  60  Iowa,  322,  was  by  several  plain- 
tiffs on  an  implied  contract,  which,  if  it  did  arise,  was 
to  each  plaintiff  separately.  It  is  said  in  that  case  that 
it  is  not  the  rule  in  this  stat-e  to  allow  a  joinder  of 
plaintiffs  where  the  same  result  must  follow.  Clearly, 
that  the  same  result  will  follow  is  not,  of  itself,  ground 
for  a  joint  action.  They  must  have  an  interest  in  the 
subject  of  the  action,  and  in  obtaining  the  relief 
demanded.  It  will  be  noticed  that  in  none  of  these 
cases  was  the  cause  of  action  based  upon  a  covenant 


May  1891  ]  Graves  v.  Merchants,  Etc.,  Ins.  Co.     641 

running  jointly  to  the  plaintiff  and  for  a  single  consid- 
eration. It  may  be  questioned  whether  the  defendant, 
having  contracted  with  the  plaintiffs  jointly,  is  not 
estopi)ed  from  denying  the  joint  obligation ;  but  this 
we  do  not  determine.  Tliompvon  v.  City  of  Keokuk y 
61  Iowa,  187.  As  bearing  somewhat  upon  this  question, 
see,  also,  Linder  v.  Lake,  6  Iowa,  164 ;  McNamee  v. 
Carpenter y  66  Iowa,  276  ;  Kensel  v.  Ins.  Co.,  16  N.  W. 
Rep.  (Minn.)  430.  Section  2548  of  the  Code  provides 
that  "persons  having  a  united  interest  must  be  joined  on 
the  same  side,  either  as  plaintiffs  or  defendants,,  except 
as  otherwise  provided  by  law."  By  this  policy,  and 
for  all  the  purposes  of  the  insurance,  the  interests  of 
these  plaintiffs  in  the  insured  property  was  united.  If 
this  was  an  action  against  the  plaintiffs  on  this  contract 
of  insurance  they  would  not  be  heard  to  plead  a  mis- 
joinder, in  the  face  of  section  2550,  as  to  joinder  of 
defendants ;  they,  as  well  as  this  defendant,  being 
jointly  bound  by  the  contract.  We  are  of  the  opinion 
that  there  is  no  misjoinder  of  parties  plaintiff. 

II.    A  number  of  the  errors  assigned  arise  out  of  the 
following  facts  with  respect  to  notice  and  proof  of  loss, 

and  the  alleged  waiver  of  other  proofs  of 
'  pn)ofHof  io«m:*  loss    than    the   statement    made    to  Mr. 

Overton  :  It  is  provided  in  the  policy  that 
"in  case  of  loss  the  assui-ed  shall  forthwith  give  written 
notice  thereof  to  the  company  *  *  *  within  sixty 
days  ;  render  an  account  of  the  loss,  signed  and  sworn 
to ;  state  how  the  fire  originated ;  give  copies  of  the 
written  portions  of  all  contracts  thereon ;  also  actual 
cash  value  and  ownership  of  the  property,  and  the 
occupation  of  the  premises."  The  loss  occurred  Jan- 
uary 2,  1888,  and  on  February  2,  following,  F.  C. 
Overton  was  sent  by  the  defendant  to  the  place  of  the 
loss,  to  investigate  with  respect  thereto.  There  is 
dispute  as  to  what  he  was  authorized  to  do,  but  it  is 
unquestioned  that  he  did  then  and  there  take  a  written 
statement  under  oath  from  the  plaintiff,  T.  J.  Graves. 
That  statement  shows  that  Graves  was  sworn  to  "true 
answers  make  to  all  questions  propounded  to  him  by 

Vol.  82—41 
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T.  C.  Overton,  adjuster  of  the  Merchants  &  Bankers' 
Insurance  Company  of  Des  Moines,  lowa^  touching  my 
loss  and  claim  on  account  of  loss  by  fire,"  etc.  The 
statement  was  taken  in  narrative  form  in  response  to 
questions  asked  by  Overton,  and  it  is  with  reference 
to  how  the  fire  originated,  and  contains  statements  as  to 
an  inventory  of  goods,  the  amount  thereof,  the  amount 
and  bills  of  subsequent  purchases,  and  the  current 
expenses  of  the  assured,  thereby  tending  to  show  the 
value  of  the  goods.  There  was  testimony  tending  to 
sustain  the  plaintiffs'  allegation  that  Mr.  Overton 
waived  all  different  or  further  proofs  of  loss,  and 
declared  the  satisfaction  of  the  defendant  with  the  facts 
and  proofs  so  made.  In  subsequent  letters  from  the 
defendant's  secretary,  Mr.  Overton  is  spoken  of  as 
"our  adjuster,"  and  the  plaintiffs  are  called  upon  to 
furnish  original  invoices  and  bills  of  lading  from  date 
of  last  inventory.  There  was  also  testimony  tending  to 
show  that  the  plaintiffs  immediately  notified  the 
defendant's  agent  who  had  solicited  the  risk  of  the 
fire,  and  that  he  notified  the  company. 

The  written  statement  made  to  Mr.  Overton  is  in 
substantial  compliance  with  all  that  the  policy  requires 
as  proofs  of  loss,  except  that  no  copies  of  written  por- 
tions of  contracts  are  mentioned,  nor  the  occupation  of 
the  premises  stated.  There  was  no  question  as  to  the 
occupation,  and  we  may  infer  from  the  absence  of  any 
mention  of  contracts  that  there  were  none.  It  is  said  there 
was  no  mortgage  or  other  lien  upon  any  of  said  prop- 
erty. If  this  statement  was  not  a  sufficient  rendering 
of  an  account  of  the  loss,  it  was  evidently  so  complete 
that  Mr.  Overton  might  more  readily  accept  it  as  suffi- 
cient proof  of  loss  than  one  which  was  less  so.  It  was 
not  a  question  as  to  whether  Mr.  Overton  had  authority 
to  and  did  waive  the  making  of  any  proofs  of  loss,  but 
rather  whether  he  waived  further  proofs, — whether  he 
accepted  this  statement  as  sufficient.  That  there  was 
testimony  tending  to  show  that  he  did  so  accept  it,  is 
not  disputed.  As  to  Mr.  Overton's  powers  the  defend- 
ant's secretary  testifies  that  he  was  sent  to  investigate 


May  1891  ]  Graves  v.  Mebchants,  Etc.,  Inb.  Co.    643 


the  circumstances  of  the  fire,  and  that  he  was  after- 
wards appointed  to  adjust  the  loss.  Taking  proofs  of 
loss,  as  acquired  by  the  policy,  would  seem  to  be  a  very 
ready  and  proper  way  of  investigating  "the  circum- 
stances of  the  fire."  The  statement  taken  by  Overton 
was  sent  to  and  acted  upon  by  the  defendant,  as  shown 
by  letters  calling  for  further  proofs,  from  which  to  deter- 
mine the  value  of  the  goods  lost.  We  think  from  all  the 
evidence  the  jury  might  find  that  Mr.  Overton  had  the 
power  to  take  proofs  of  loss ;  that  he  did  waive  any 
further  proofs,  than  the  statement  taken,  and  did 
•express  himself  as  satisfied  therewith.  It  follows  that 
the  errors  assigned,  upon  the  theory  that  there  were  no 
proofs  of  loss,  and  that  Overton  did  not  have  authority 
to  waive  proofs  of  loss,  are  not  well  founded.  There  is 
a  marked  difference  between  authority  to  and  waiving 
of  any  proofs  of  loss  by  an  agent,  and  authority  to  and 
waiving  any  further  proofs  than  those  taken  by  him. 
The  cases  cited  are  all  of  the  first  class,  and,  therefore, 
not  applicable  to  this.  As  stated,  there  was  testimony 
tending  to  show  that  the  defendant  had  notice  of  the 
fire  soon  after,  through  its  soliciting  agent ;  but,  whether 
it  did  or  not,  it  is  evident  that  it  had  notice  upon  which 
it  acted.  Having  acted  upon  the  notice  it  had,  it  must 
be  taken,  in  the  absence  of  objection,  to  have  waived 
any  other  or  different  notice. 

III.     One  Crawford  was  called  by  the  plaintiffs  to 
testify  as  to  the  value  of  the  goods.     He  stated  that  he 

had  two  and  a  half  years'  experience  in  the ' 
value  of  lier-     hardware   business ;  was  then    keeping  a- 

drugstore  near  the  plaintiffs'  place  of 
business,  and  practicing  medicine;  that  he  was  fre- 
quently in  the  plaintiffs'  store ;  that  it  seemed  to  be 
well  filled ;  did  not  notice  any  depletion  of  stock  before 
the.  fire  ;  and  that  in  his  judgment  there  was  from  fifteen 
hundred  to  sixteen  hundred  dollars'  worth  of  goods. 
Mr.  Early,  a  grocer  in  the  same  town,  but  who  had 
taken  no  particular  notice  of  Graves'  groceries,  gave  as 
his  judgment  that  they  were  worth  from  two  hundred 
to  three  hundred  dollars.    The  appellant's  objections 
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to  this  testimony  were  overruled,  of  which  it  complains. 
It  is  not  as  satisfactory  as  would  be  desired  in  arriving 
at  the  value  of  the  goods  destroyed,  and  yet  it  cannot 
be  said  that  it  is  so  remote  as  to  not  bear  upon  that 
question.  In  this,  as  in  many  cases  of  the  kind,  there 
are  no  books  and  invoices  from  which  to  ascertain  the 
value ;  and  of  necessity  the  testimony,  which  is  less 
convincing,  must  be  received  and  considered.  We 
think  there  was  no  error  in  receiving  this  testimony,  and 
leaving  its  weight  to  be  determined  by  the  jury. 

IV.  Upon  examination  of  the  plaintiflF,  T.  J. 
Graves,  and  after  he  had  stated  generally  concerning 
g  :  leading      the  goods  ou  hand,  he  was  asked  a  great 

queeiioiu.  many  questions  in  chief,  such  as,  "Did 
you  have  any  augers?'^  all  of  which  were  objected  to 
as  leading.  They  were  leading  in  form,  and  yet  the 
circumstances  were  such  as  to  justify  questions  thus 
directing  the  attention  of  the  witness  to  each  particular 
item. 

V.  Objection  was  made  to  letters  written  and  sent 
by  the  plaintiffs  to  defendant,  on  the  grounds  that  they 
5  :  letters      Contained  statements  in  favor  of  the  plain- 

df',!IIm5  !»J^  tiffs,  and  that  they  were  not  entitled  to 
r«»poudeu(»e.  havo  their  own  declarations  admitted  in 
their  favor.  These  letters  were  a  part  of  the  correspond- 
ence with  the  defendant,  and  foim  simply  one  side  of 
the  conversation  by  letters;  and,  defendant's  letters 
being  admitted,  they  were  admissible  as  part  of  the 
correspondence.  One  of  plaintiif' s  letters  referred  to 
Mr.  Overton  as  *'your  adjuster.'*  The  appellant  con- 
tends that  they  were  not  entitled  to  this  statement  as 
evidence  that  he  was  the  defendant's  adjuster.  Cer- 
tainly not,  unless  the  defendant  in  reply  admitted  it,  or 
was  silent  on  that  subject.  Without  discussing  them 
further,  we  will  say  that  we  are  very  clear  that  the 
letters  were  properly  admitted. 

On  his  examination  Mr.  Overton  was  asked  whether 
he  was  engaged  in  any  capacity  by  the  defendant 
*' other  than  to  simply  take  the  answers  of  Mr.  Graves, 
and  to  report  the  facts  in  reference  to  the  lire."    The 
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plaintiffs  objected,  on  the  grounds  that  the  defendant 
sent  him  there  as  an  adjuster,  and  he  held  himself  out 
to  the  plaintiffs  as  such,  and  cannot  now  claim  that  he 
was  not.    The  objection  was  sustained,  and  the  appel- 
lant complains.    That  he  did  hold  himself  out  to  the 
plaintiffs  as  an  adjuster  is  shown  in  the  statement  he 
took,  and  in  a  letter  of  February  8  following  the  defend-, 
ant  speaks  of  him  as  "  our  adjuster."    The  question, 
however,   was  not  whether  he  was    an    adjuster,  but 
whether  he  had  authority  to  take  proofs  of  loss,  and 
waive  any  further  than  those  taken,  or  "to  simply  take 
the  answers  of  Mr.  Graves,  and  to  report  the  facts  inj 
reference  to  the  fire."     There  was  no  prejudice  in  sus-j 
taining  this  objection,  as  Mr.  Kirkham,  the  secretary,; 
testified  afterwards   that  Overton  "was  instructed  to! 
make  investigation  as  to  the  circumstances  of  the  fire, 
and  he  was  instructed  positively  not  to  take  any  proofs 
of  loss."     He  also  explained  the  letter  of  the  eighth  by 
saying  that  Overton  was  then  authorized  to  adjust  this, 
loss.     If  Overton  was  instructed  not  to  take  any  proofs 
of  loss  we  have  seen  that  he  exceeded  his  instructions  by 
taking  them,  and  that  the  defendant  received  and  acted 
upon  them  from  him  as  "our- adjuster,"  as  shown  by 
the  correspondence. 

This  discussion  disposes  of  all  the  errors  assigned 
and  argued,  and  leads  us  to  the  conclusion  that  the 
judgment  of  the  district  court  should  be  affirmed. 


W.  W.  ToTTY,  Appellant,  v.  E.  R.  Harris,  Appellee. 

1.  Contract :  substantial  performance  sufficient.  The  plaintiff 
contracted  to  sell  to  the  defendant  certain  described  real  estate 
for  a  sum  named,  and  such  further  sum  as  might  be  necessary  to 
redeem  the  property  from  tax  sale,  if  paid  within  sixty  days  after 
a  date  specified.  After  depositing  said  contract  with  a  bank  in 
the  town  where  the  defendant  resided,  with  autliority  to  receive 
the  money  payable' thereunder,  the  plaintiff  departed  to  a  distant 
part  of  the  country,  where  ho  remained  until  after  the  time  for 
the  performance  of  the  contract.    Within  the  time  fixed  in  the 
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contract  the  defendant  paid  to  the  bank  the  amount  she  believed 
the  contract  called  for,  and  which  she  was  assured  by  the  bank 
was  sufficient,  but  in  fact  was  insufficient  by  about  thirty-five  dol- 
lars. The  defendant  wss  at  all  times  willing  to  pay  such  amount 
as  might  be  found  due  under  the  contract,  but  the  plaintiff  refused 
to  convey  because  the  full  amount  had  not  been  paid  within  the 
sixty  days  as  provided  in  the  contract.  Held,  that  the  defendant 
was  entitled  to  have  a  specific  performance  of  the  contract  upon 
the  payment  of  the  balance  due. 

2.     : .    Under  the  above  contract  the  defendant  agreed  to 

pay  the  plaintiff  fifty  dollars  per  month  rent  for  the  premises 
described  from  a  date  named  until  the  time  she  complied  with  said 
agreement.  Within  a  few  days  after  the  contract  was  made  Ehe 
paid  to  the  bank  fifty  dollars,  and  within  less  than  one  month  paid 
the  amount  necessary  for  the  purchase  of  the  premises.  Held,  that 
the  fifty  dollars  so  paid  should  be  applied  upon  the  purchase 
money. 

8.     : :  SIMULTANEOUS  ACTTS.    The  money  paid  to  the  bank 

by  the  defendant  was  deposited  to  the  credit  of  certain  third  persons 
with  notice  to  the  bank  that  the  same  was  to  be  used  for  pay- 
ment under  the  contract  when  the  deed  was  ready.  Held,  that  the 
performance  of  the  contract  by  the  respective  parties  was  to  be 
simultaneous,  and  that  the  deposit  of  the  money  as  above  did  not 
excuse  the  plaintiff  from  performance  because  of  the  conditions 
named. 

Appeal  from  Cerro  Oordp  District  Court. — Hon.  John 

C.  Sherwin,  Judge. 

Monday,  May  25,  1891. 

On  the  twenty-fourth  day  of  October,  1887,  the 
plaintiff  obtained  a  foreclosure  judgment  against  Shor- 
land  Harris,  the  then  owner  of  the  premises  in  question, 
and  on  December  6,  1887,  the  same  was  sold  on  execu- 
tion for  twenty-seven  hundred  and  eighty-three  dollars 
to  the  plaintiff.  On  the  fourteenth  of  November,  1888, 
the  plaintiff  and  defendant  entered  into  the  following 
contract : 

'*This  agreement,  made  between  W.  W.  Totty  and 
E.  R.  Harris,  both  of  Mason  City,  Iowa,  witnesseth: 
That  whereas  said  Totty  holds  a  certificate  of  sheriff's 
sale  on  the  property  on  Main  street  in  Mason  City,  Iowa, 
heretofore  occupied  by  Shorland  Harris  as  a  residence 
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and  drugstore,  and  whereas  the  said  E.  R  Harris  is 
desirous  of  having  opportunity  to  purchase  said  prem- 
ises of  said  Totty  after  he  procures  a  sheriff's  deed  of 
the  same,  in  consideration  of  five  dollars,  to  me  in  hand 
paid  by  the  said  Harris,  I,  the  said  W.  W.  Totty,  do 
hereby  agree  with  the  said  Harris  that  if  she  will, 
within  sixty  days  sltev  said  Totty  places  his  sheriff  ^s 
deed  on  record,  redeem  said  premises  from  tax  sale, 
and  pay  all  taxes  against  the  same,  and  pay  to  the  said 
Totty  the  sum  of  thirty-one  hundred  and  ninety-nine 
dollars  and  forty-two  cents,  said  Totty  and  his  wife  will 
deed  to  said  Harris  all  title  to  said  property  acquired 
by  them  under  said  sheriff's  deed;  and  it  is  expressly 
agreed  that,  should  said  Harris  fail  to  purchase  said 
premises  within  the  time  and  upon  the  terms  above  pro- 
vided, this  contract  shall  be  forfeited,  and  be  null  and 
void,  and  the  said  Harris  shall  have  no  right  or  make 
any  claim  of  right  to  purchase  the  same  after  the  expi- 
ration of  the  said  time.  Witness  our  hands,  this  four* 
teenth  day  of  November,  1888. 

"W.  W.  Totty. 
"E.  R.  Harris.*^ 

On  the  contract  are  indorsements  as  follows : 

"After  vrithin-described  property  goes  by  sheriff's 
deed  to  W.  W.  Totty,  said  Totty  is  to  have  all  rent  of 
the  premises  up  till  the  said  E.  R.  Harris  purchases  said 
premises  upon  the  terms  of  the  within  contract,  and 
the  within  contract  is  to  be  held  by  the  City  Bank  for 
both  parties;  and,  should  said  Harris  fail  to  i>erform 
the  within  contract  within  the  time  therein  provided, 
said  bank  is  to  surrender  up  this  contract  to  said  Totty, 
and  the  same  shall  be  null  and  void. 

"E.  R.  Harris. 

"In  consideration  of  the  foregoing  contract,  I, 
E.  R.  Harris,  guarantee  said  W.  W.  Totty  fifty  dollars  a 
month  as  rent  on  the  within-described  property  from 
the  date  he  gets  sheriff's  deed  until  the  time  I  comply 
with  the  within  contract.  E.  R.  Harris." 

On  the  fifth  day  of  December,  1888,  the  plaintiff 
received  and  recorded  his  sheriff's  deed,  and  on  the  day 


648  ToTTY  V.  Harris.  [82  Iowa 

following  he  purchased  of  the  then  holder  the  tax-sale 
certificates  on  said  premises,  which  purchase  embraced 
the  taxes  paid  to  include  the  year  1887,  the  amount 
necessary  therefor  being  five  hundred  and  eighty-five 
dollars.  The  contract  above  set  out  was  by  the  plain- 
till  sealed  and  left  with  James  Rule,  vice-president  of 
the  City  Bank  of  Mason  City,  with  instructions  to 
receive  the  payments  due  thereon  ;  and  the  plaintiif  left 
for  California,  returning  March  12,  1889.  On  the  twen- 
tieth of  December,  1888,  aside  from  rent  to  be  paid, 
there  was  due  the  plaintiff  under  the  contract  thirty- 
seven  hundred  and  eighty-four  dollars  and  forty-two 
cents,  being  the  thirty-one  hundred  and  ninety-nine 
dollars  and  forty-two  cents  specified  in  the  contract  aa 
the  purchase  price,  and  five  hundred  and  eighty-five 
dollars,  paid  by  plaintiff  for  the  tax  certificate  and 
necessary  to  redeem  from  tax  sales.  On  that  day  there 
was  in  the  bank  for  the  fulfillment  of  the  contract  on 
the  part  of  the  defendant  the  sum  of  thirty-seven 
hundred  and  fifty  dollars,  ibeing  the  amount  that  the 
defendant  then  understood  was  necessary  to  a  full  per- 
formance of  her  contract.  By  supplemental  pleadings 
other  questions  as  to  rent  accrued  and  taxes  afterwards 
paid  are  involved.  The  defendant  pleaded  a  willing- 
ness to  pay  the  amount  the  court  should  determine  was 
due  the  plaintiff  under  her  contract,  and  that  she  had 
been  willing  at  all  times  to  do  so.  The  issues  involve 
the  rights  of  the  respective  parties  to  the  premises. 
The  district  court  found  due  the  plaintiff  at  the  date 
of  its  judgment  the  sum  of  thirty-nine  hundred  and 
seventy-seven  dollars  and  thirty-four  cents,  and  required 
the  plaintiff  to  make  a  conveyance  of  the  premises  upon 
the  payment  of  that  amount  with  interest.  From  that 
judgment  the  plaintiff  appeals. — Affirmed. 

Cligitt  &  Jiule,  for  appellant. 

Blythe  &  Markley  and  J.   A.  McConloguey  for 
appellee. 
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Granger,  J. — I.  To  our  minds  the  judgment  of 
tlie  district  court  reflects  the  true  spirit  of  the  law  and 
1.  Contract:  effectuatcs  justice  between  these  parties. 
JSilfoJ^aSU  The  record  unmistakably  discloses  that  the 
sufficient.  defendant  has  undertaken  a  faithful  and 
substantial  compliance  with  the  terms  of  the  contract, 
and,  had  she  been  met  with  a  like  spirit  and  pur- 
pose on  the  part  of  the  plaintiff,  both,  before  the 
'expiration  of  the  sixty  days  from  the  recording  of 
the  sheriff's  deed,  would  have  been  in  possession  of 
the  exact  rights  contemplated  by  the  contract.  The 
contract  was  delivered  to  Mr.  Rule  as  an  officer  of  the 
l)ank,  and  payments  thereon  were  to  be  made  at 
the  bank.  Mr.  Rule  says  the  plaintiff  told  him  ''that, 
when  the  money  waa  ready  to  comply  with  the  contract, 
I  was  to  notify  him,  and  he  would  send  the  deed."  The 
•contract  was  sealed  when  delivered  to  Mr.  Rule,  and  was 
not  opened  or  examined  by  him  until  February  8,  after 
the  controversy  as  to  the  amount  to  be  paid  arose.  Mr. 
Rule,  however,  had  some  information,  in  a  general  way, 
as  to  the  amounts  required  to  be  paid,  as  that  the  taxes 
were  about  six  hundred  dollars,  and  that  the  other 
:amount  was  thirty- two  hundred  dollars.  That  both  Mr. 
Rule  and  defendant  believed  on  the  twentieth  of  Decem- 
ber, 1888,  that  enough  was  paid  to  comply  with  the 
contract,  is  not  to  be  seriously  questioned.  He  says  he 
did  not  notify  Totty  of  the  amount  paid  in,  but  that 
the  money  had  been  deposited  there  to  comply  with 
the  contract,  and  asked  him  to  send  the  deed.  This 
indicates  that  he  did  not  exi)ect  or  understand  that  the 
question  of  amount  was  to  be  first  settled  in  California, 
but  was  to  be  determined  at  the  bank,  and  that  view  is 
in  harmony  with  the  instruction  given  him  by  the 
plaintiff.  No  other  way  is  in  harmony  with  a  proi)er 
carrying  out  of  the  contract  with  the  plaintiff  in  Cali- 
fornia. The  testimony  clearly  shows  that  when  the 
question  as  to  the  exact  amount  arose,  the  defendant 
was  vigilant  to  know  what,  under  the  contract,  was 
jrequired  of  her,  and  was  at  all  times  willing  to  pay  it. 
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The  slight  discrepancy  as  to  the  amonnt  will  not  jastif^ 
a  decree  for  the  plaintiff  under  such  a  state  of  facts. 

II.  There  is  a   difference  of   opinion    as  to  the- 
amount  of  rent  to  be  paid  under  the  contract.    The 

plaintiff 's  view  is  that  he  wajs  entitled  to- 
rent,  in  advance,  at  fifty  dollars  per  month. 
By  the  terms  of  the  contract  the  defendant  could  at  any 
time  after  December  6,  1888,  have  paid  the  amount 
required,  and  was  then  entitled  to  a  deed  ;  and  she  only 
guaranteed  the  rent  until  she  should  comply  with  her 
contract.  If  she  had  paid  it  on  the  fifth  day  of  Decem- 
ber no  obligation  for  rent  would  have  arisen  under  her 
guaranty,  for  no  time  would  have  elapsed.  She  made 
the  payment  on  the  twentieth  day  of  December,  and 
her  obligation  for  rent  then  expired.  On  the  eleventh 
day  of  December,  there  was  placed  in  the  bank  twenty- 
two  dollars  and  fifty  cents,  and  oh  the  twelfth,  twenty- 
seven  dollars  and  fifty  cents,  making  together  a  total  of 
fifty  dollars.  There  is  some  dispute  in  the  testimony^ 
as  to  what  this  money  was  placed  there  for.  The  appel- 
ant's  view  is  that  it  is  one  month's  rent,  and  the  defend- 
ant says  that  when  she  placed  it  there  it  was  to  apply  as 
rent  if  she  failed  to  get  the  money  to  redeem  within  the 
sixty  days  ;  but,  if  she  did  get  it,  it  was  to  apply  on  the 
purchase  price.  Mr.  Rule  makes  no  positive  denial  of 
this,  but  does  not  remember  it.  The  plan  of  so  placing 
the  money  was  in  accord  with  reason,  as  by  so  doing  she 
was  not  paying  beyond  the  terms  of  her  contract ;  while, 
if  she  paid  the  month's  rent,  and  then  paid  the  purchase 
price  within  the  month,  she  would  be  paying  rent  for 
the  use  of  her  own  premises. 

III.  There  is  much  speculation  and  theorizing  ojt 
unimportant   matters  in  this  case,    as   of  the  money 

^         placed  in  the  bank  by  the  defendant,  three 

'  timuiianeotu     thousaud  dollars  was  obtained  from  one 

Brett,  and  deposited  in  the  name  of  Brett^ 
with  notice  by  him  to  Mr.  Rule  that  it  was  to  be  used 
for  payment  by  the  defendant  when  the  deed  was  ready ; 
seven  hundred  dollars  was  obtained  from  the  defend- 
ant's father^  Mr.  Russell;  and  was^  at  the  suggestion  of 


May  1891]  Totty  v.  Harris.  651 

Mr.  Rule,  deposited  to  the  credit  of  her  father,  but  for 
the  defendant's'  use  when  the  deed  should  arrive.  It 
was  also  understood  that  Brett  should  have  a  mortgage 
to  secure  him  for  the  loan  on  the  premises  in  question ; 
and  because  of  these  facts  it  is  urged  that  the  deposits 
in  the  bank  were  conditional,  not  absolute ;  that  the 
plaintiflE  was  not  required  to  furnish  a  deed  to  the 
defendant  or  his  father,  by  which  she  could  secure 
Brett  for  the  money  to  perform  her  contract.  It  seems 
to  be  the  appellant's  theory  that  the  defendant's  obli- 
gation for  payment  was  primary,  and  that  of  the  plain- 
til!  secondary;  that  the  defendant  must  first  pay  to 
the  plaintiff,  and  then  the  plaintiff  must  deed  to  the 
defendant.  The  law,  under  the  contract,  imposed  no 
such  duty.  It  was  the  defendant's  duty  to  be  first 
ready  to  perform  by  payment,  to  have  the  money  at  the 
bank ;  and  thereupon  it  was  the  duty  of  the  plaintiff  to 
have  his  deed  for  delivery ;  and  the  performance,  in  the 
eyes  of  the  law,  will  be  simultaneous.  The  law,  in 
construing  contracts,  will  look  rather  to  an  observ- 
ance of  the  original  intent  of  the  parties  than  to 
its  defeat,  and  let  us  give  the  thought  application 
in  this  case.  If  on  the  twentieth  of  December,  1888, 
the  plaintiff  had  been  present  with  his  deed  at  the 
bank  willing  to  practically  observe  his  contract,  there 
would  have  been  this  state  of  facts:  The  slight 
discrepancy  in  the  amount  of  payment  could  have 
been  determined,  and  would  have  been  paid ;  the  deed 
to  the  defendant,  the  mortgage  to  Brett  as  security 
for  the  money  he  furnished,  and  the  money  for  the 
plaintiff  would  have  been  there.  The  deed  and  mort- 
gage would  have  been  passed  to  the  proper  parties,  and 
the  money  to  the  plaintiff.  Each  party  would  have  had 
his  exact  rights.  Public  policy,  in  the  interest  of  fair 
dealing,  demands  the  support  of  such  a  rule.  Such  a 
result,  in  this  case,  was,  to  our  minds,  defeated  because 
of  the  absence  of  the  plaintiff,  when  he  should  have  been 
present,  or  some  one  in  his  interest,  to  have  permitted 
a  performance  of  the  contract.  Mr.  Rule  was  the  party 
who  v/as  to  notify  him  when  to  send  the  deed,  and  was 
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the  only  party  to  whom  the  defendant  could  look  at 
Mason  City,  and  he  believed  and  told  her  that  her  pay- 
ments were  sufficient,  and  notified  the  plaintiff  to  send 
the  deed.  She  even  offered  to  pay  more  within  the  sixty 
days,  but  'was  assured  by  Mr.  Rule  that  she  had  paid 
enough.  Upon  this  she  had  a  right  to  rely.  The  record 
shows  that  the  plaintiff  was  anxious  to  escape  his  con- 
tract by  any  technical  result.  Opportunities  have  been 
frequently  given  him  to  take  all  that  he  could  demand 
under  the  contract,  which  he  has  constantly  refused. 
These  opportunities,  it  is  true,  were  after  his  return,  and 
after  the  expiration  of  the  sixty  days,  when  he  was 
under  no  legal  obligations  to  accept  them  if  the  defend- 
ant had  before  forfeited  her  right  to  enforce  the  con- 
tract, which  we  think  she  had  not  done.  The  law  and 
the  equity  of  the  case  are  with  the  defendant. 

The  amount  fixed  by  the  district  court  to  be  paid  by 
the  defendant  is  liberal  to  the  plaintiff,  but,  as  defend- 
ant; does  not  appeal,  we  do  not  disturb  it.  We  unite  in 
saying  that  the  judgment  should  be  affirmed. 


James  P.  Snyder,  Appellee,  v.  Witwer  Bros,  et  al.^ 

Appellants. 

Contributory  Negligence :  evtoencb.  In  an  action  for  damages  on 
account  of  injuries  sustained  by  the  plaintiff  in  faUing  through  an 
open  hatchway  in  the  defendant's  storerooms,  held,  that  the  defend- 
ants should  have  been  permitted  to  show  by  a  witness,  who  was  at 
the  scene  of  the  accident  immediately  after  it  occurred,  whether 
there  was  any  difficulty  in  seeing  the  locality  of  the  elevator  open- 
ing, and  where  it  was. 

Appeal  from  Linn  District  Court— "Rots.  J.  D.  Giffen, 

Judge. 

Tuesday,  May  26,  1891. 

Action  to  recover  damages  on  account  of  personal 
injnries  alleged  to  have  been  sustained  in  consequence 
of  the  negligence  of  the  defendants.    There  was  a  trial 
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by 'jury,  and  a  verdict  and  judgment  for  the  plaintiff. 
The  defendants  api)eal. — Reversed. 

Mills  &  Keeler,  for  appellants. 

M.  P.  Smith  and  /.  J.  Powell^  for  appellee. 

RoBiKSON,  J. — ^The  defendants,  B.  H.  Witwer  and 
H.  E.  Witwer,  are  copartners  in  the  wholesale  grocery 
business,  nnder  the  firm-name  of  Witwer  Bros.  In 
May,  1888,  they  were  carrying  on  said  business  at  Cedar 
Rapids.  The  ground  floor  of  the  building  they  occu- 
pied had  at  one  time  been  separated  into  two  rooms  by 
a  brick  wall,  each  of  which  was  about  nineteen  feet  wide 
and  one  hundred  and  forty  feet  long.  At  the  time  in 
question  that  wall  had  been  pierced,  and  one  door  and 
five  archways  had  been  made  therein,  each  archway 
being  eight  feet  wide  and  nine  feet  high,  and  the  two 
rooms  were  used  together  as  one.  They  extended 
lengthwise  from  east  to  west,  and  fronted  westward. 
In  the  east  end  of  each  were  a  door  and  two  windows. 
The  south  room  was  divided  into  two  nearly  equal  parts 
by  a  wall,  which  extended  from  north  to  south.  In  that 
wall  there  was  an  archway  about  ton  feet  wide  and  nine 
and  a  half  feet  high.  A  few  feet  east  of  that  wall  there 
was  a  door  in  the  south  wall  of  the  building.  Four  of 
the  archways  in  the  wall  which  separated  the  two  main 
rooms  were  east  of  the  cross  wall  we  have  described. 
The  north  wall  of  the  north  room  was  unbroken,  and 
the  same  was  true  of  the  south  wall  of  the  south  room, 
excepting  by  the  door  mentioned.  In  the  north  room 
opposite  the  third  archway  from  the  east  end  was  a 
freight  elevator,  the  hatchway  for  which  opened  into 
the  cellar.  The  south  line  of  that  hatchway  was  the 
north  line  of  the  wall  which  was  pierced  by  the  archway. 
Posts  at  the  corners  of  the  hatchway  extended  from  the 
floor  to  the  ceiling.  Boards  were  nailed  on  those  on  the 
east  side  to  a  height  of  three  or  more  feet,  a  barrier 
was  fastened  to  those  on  the  west  side,  and  the  space 
between  those  on  the  north  side  was  closed  by  a  picket 
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gate.  The  space  on  the  south  side  was  famished  with  a 
bar,  the  east  end  of  which  was  hinged  a  few  feet  above 
the  floor.  The  west  end  was  free  and  arranged  to  be 
placed  in  a  notch  in  the  west  post,  or  to  be  dropped  to 
the  floor.  The  hatchway  was  a  little  more  than  thirty 
feet  from  the  east  end  of  the  room.  On  the  south  side 
of  the  north  room,  between  the  hatchway  and  the  east 
end,  was  a  stairway,  open,  except  near  the  bottom,  with- 
out risers.  Quantities  of  merchandise  were  stored  in  the 
two  rooms  in  such  manner  as  to  leave  passageways  in 
various  directions. 

On  the  morning  of  the  thirty-first  day  of  May,  1888, 
the  plaintiff  went  into  the  oflSce  of  the  defendants,  which 
wjis  located  in  the  west  end  of  the  south  room,  for  the 
purpose  of  making  a  purchase.  He  was  told  by  one  of 
the  defendants  that  employes  in  the  back  part  of  the 
store  would  wait  on  him.  He  left  the  office,  and  went 
eastward  in  the  south  room,  until  nearly  opposite  the 
elevator  archway,  when  he  turned  northward  to  go 
through  it,  for  the  purpose  of  speaking  to  a  clerk  who 
was  at  work  in  that  vicinity.  The  elevator  was  in  the 
43econd  story  at  the  time.  The  bar  on  the  south  side  was 
down  at  the  west  end.  The  plaintiff  walked  into  the 
unprotected  opening,  fell  to  the  cellar  floor,  and  received 
the  injuries  of  which  he  complains.  He  claims  that  he 
was  injured,  without  fault  on  his  part,  in  consequence 
of  the  negligence  of  the  defendants  in  permitting  the 
hatchway  to  remain  unguarded  and  unlighted.  The 
defendants  deny  negligence  and  liability  on  their  part. 

The  appellants  insist,  and  there  was  evidence 
which  tended  to  show,  that  the  plaintiff  knew  of  the 
elevator  and  its  location  at  the  time  of  the  accident ; 
that  when  it  happened  the  weather  was  clear,  and  the 
light  from  the  doors  and  windows  we  have  described 
w«:o  ample  to  disclose  to  anyone  having  ordinary  eye- 
sight and  using  reasonable  care  the  hatchway  and  its 
condition  ;  that  the  accident  to  the  plaintiff  and  the 
consequent  injuries  resulted  from  his  own  want  of  ordi- 
nary and  reasonable  care.  The  plaintiff  insists,  and  so 
testified,  in  substance,  that  the  light  in  the  vicinity  of 
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the  hatchway  was  dim  ;  that  the  stairway,  piles  of  mer- 
chandise and  other  objects  so  obstruct^  the  light  that 
the  hatchway  could  not  be  seen  by  the  use  of  ordinary 
<5are  ;  that  he  did  not  know  of  its  existence,  and  did  not 
see  it,  until  he  fell  through  it,  although  he  was  using 
•due  care  at  the  time. 

It  thus  appeared  that  a  controlling  question  in  the 
case  was  whether,  at  the  time  of  the  accident,  there  was 
sufficient  light  at  and  about  the  hatchway  to  enable  a 
person  exercising  due  care  to  see  it.  A  witness  named 
Mateer  testified  for  the  defendants  that  he  was  at  the 
elevator  immediately  after  the  accident;  that  he  was 
there  after  the  plaintiff  was  brought  up  from  the  cellar, 
and  while  he  was  lying  on  the  floor  near  the  elevator. 
After  testifying  as  to  the  surroundings,  he  was  asked 
the  following  questions:  *'  At  the  time  you  got  there, 
just  after  the  accident,  tell  the  jury  whether  or  not 
there  was  any  difficulty  in  seeing  the  locality  of  this 
•elevator  opening,  and  where  it  was."  "At  the  time 
you  stood  there  at  the  elevator  opening,  tell  the  jury 
whether  or  not  there  was  sufficient  light  thrown  around 
the  elevator  to  enable  its  location  and  situation  to  be 
readily  seen  or  not."  Objections  to  each  question  were 
sustained.  Somewhat  similar  questions  were  asked  of 
other  witnesses  for  the  defendants,  to  which  objections 
were  also  sustained.  Afterwards,  a  witness  for  the 
plaintiff  named  Calder  testified  that  he  was  at  the  scene 
of  the  accident  after  the  plaintiff  had  been  brought  from 
the  cellar,  and  that  he  saw  where  he  had  fallen  in. 
He  was  then  asked  the  following  question :  "  You  may 
state  whether  there  was  sufficient  light  at  that  time 
to  see  the  hole."  Objection  was  made  to  the  question, 
but  he  was  permitted,  to  answer:  "No  sir;  I  don't 
think  it  was."  We  think  this  ruling  was  in  conflict 
with  that  which  excluded  the  testimony  of  Mateer, 
and  that  the  latter  was  erroneous.  Whether  there 
was  sufficient  light  to  enable  a  person  using  ordinary 
care  to  see  the  hatchway,  was  a  question  of  fact, 
which  it  was  competent  to  prove  by  the  statement  of 
witnesses    who   had    tested  it.     Their  testimony  may 
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have  been  somewhat  in  the  nature  of  conclusions,  but 
from  the  character  of  the  case  it  was  necessarily  so, 
and  was  more  satisfactory  than  a  mere  showing  as  to 
the  location  and  condition  of  the  doors  and  windows, 
the  height  and  location  of  piles  of  merchandise,  and 
other  facts  from  which  the  jury  might  have  drawn  a 
conclusion  as  to  the  condition  of  the  light.  A  knowl- 
edge of  all  sucl^  facts  might  well  have  left  the  jury  in 
doubt  as  to  whether  the  hatchway  could  have  been 
readily  seen.  The  light  was  not  wholly  excluded  from 
the  rooms,  and  its  strength  could  best  be  told  by  actual 
experiments.  Care  should  be  taken  to  have  the  experi- 
ments apply  to  the  conditions  as  to  light  under  which 
the  accident  happened,  so  far  as  practicable.  Mateer 
arrived  at  the  elevator  before  Calder,  and  made  his 
examination  as  it  is  claimed,  while  the  light  was  the 
same  that  it  was  when  the  plaintiff  fell  into  the  cellar, 
while  it  is  claimed  that  the  east  door  of  the  north  room, 
open  at  that  time,  had  been  closed  when  Calder  arrived. 
While  it  was  proper  for  the  witnesses  to  testify  as  to 
what  they  could  see,  the  value  of  their  testimony  might 
have  been  tested  by  considering  the  surroundings, 
changes  in  conditions,  and  differences  in  points  of 
observation  and  in  eyesight. 

The  plaintiff  claims  that  the  evidence  rejected  was 
cumulative  merely;  therefore,  that  a  new  trial  should 
not  be  granted  on  account  of  it.  The  authorities  cited 
in  support  of  that  claim  refer  to  newly-discovered 
evidence  as  a  ground  for  a  new  trial,  and  have  no  appli- 
cation to  the  case  under  consideration.  The  defendants 
were  entitled  to  have  all  relevant  and  competent  testi- 
mony offered  by  them  received  and  considered  by  the 
jury  in  weighing  the  evidence.  The  presumption  of 
the  law  that  they  were  prejudiced  by  the  rulings  in 
question  finds  ample  support  in  the  record. 

What  we  have  said  disposes  of  the  controlling  ques- 
tions in  the  case.  Others  are  discussed,  but,  as  they 
may  not  arise  on  another  trial,  they  need  not  be  deter- 
mined. 

For  the  reasons  indicated  the  judgment  of  the  dis- 
trict court  is  liEVEBSED. 
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A.  D.  MoElhenney,  Administrator,  Appellant,  v.  J.  P. 

Hendricks,  Appellee. 

Transactions  with  Decedents:  EvmENCE.  In  an  action  hy  an 
administrator  upon  certain  promissory  notes  the  defendant  pleaded 
payment  by  means  of  checks  nppn  a  bank  made  payable  to  the 
intestate  or  bearer.  Heldt  that  it  was  competent  for  the  defendant 
'to  testify  that  said  checks  were  not  deliverfd  to  other  persons 
than  the  bearer. 

Appeal  from    Tama   District  Court  —  Hon.    L.    G. 

Kinne,  Judge. 

Tuesday,  May  26,  1891. 

Action  upon  three  promissory  notes.  The  defend- 
ant pleaded  payment.  There  was  a  trial  by  jury,  and 
a  verdict  and  judgment  for  the  plaintiff  for  forty-nine 
dollars  and  ninety  cents.  The  plaintiflf  appeals. 
Affirmed. 

Wm.  IT.  Stivers  and  8.  M.  JSndicoity  for  appellant. 

Struble  &  Stigery  for  appellee. 

Roth  ROCK,  J. — The  plaintiff  is  administrator  of  the 
estate  of  Tillie  J.  McElhenney,  deceased.  The  defend- 
ant is  a  brother  of  the  deceased.  The  action  is  founded 
upon  three  promissory  notes  executed  by  the  defendant, 
and  payable  to  the  order  of  Tillie  J.  Hendricks.  This 
was  the  maiden  name  of  the  deceased.  After  the  notes 
were  executed,  she  was  married  to  the  plaintiflf  herein. 
One  of  the  notes  was  for  the  sum  of  two  hundred  dol- 
lars, dated  March  31,  1884,  and  due  on  sight,  with  ten- 
per-cent.  interest.  Another  note  was  for  the  sum  of 
ninety  dollars,  dated  December  4,  1885,  and  payable  on 
or  before  the  twentieth  day  of  June^  1886,  with  ten- 
per-cent.  interest. .  The  last  note  was  for  five  hundred 
dollars,    dated  December  5,    1885,  and  payable  on  or 
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before  December  20,  1887,  with  interest  at  eight  per 
cent,  per  annum.  The  interest  on  all  the  notes  was 
payable  annually,  and,  if  the  interest  was  not  paid  when 
due,  it  was  to  draw  the  same  rate  of  interest  as  the  prin- 
cipal. There  were  credits  indorsed  on  the  five-hundred- 
dollar  note,  amounting  in  the  aggregate  to  three  hundred 
and  ten  dollars,  and  interest  on  the  note  to  January  6, 
1887.  The  defendant  pleaded  that,  in  addition  to  these 
amounts,  he  had  paid  the  said  notes  in  full.  These 
alleged  payments  consisted  of  various  sums  claimed  to 
have  been  paid  for  the  said  Tillie  J.  Hendricks  to  other 
persons,  and  for  money  paid  to  her  by  ceitain  checks 
upon  a  bank.  It  is  claimed  by  the  plaintiff  that  the 
evidence  of  payment  did  not  authorize  the  verdict,  and 
that  the  undisputed  facts  show  that  there  should  have 
been  a  verdict  for  the  plaintiff  for  at  least  two  hundred 
and  sixty-two  dollars.  It  is  to  be  conceded  that  the 
evidence  of  payment  is  not  clear  and  satisfactory,  and 
yet  we  are  not  prepared  to  disturb  the  verdict  on  this 
ground.  Some  of  the  items  claimed  as  payments  were 
not  established.  The  action  is  by  an  administrator,  and, 
under  section  3639  of  the  Code,  the  defendant  was  not  a 
competent  witness  to  personal  transactions  between  him 
and  the  deceased.  But  we  attach  much  importance  to 
the  testimony  of  one  0.  B.  Feris,  touching  a  conversa- 
tion which  he  had  with  the  deceased  in  the  fall  of  the 
year  1886,  in  which  she  stated,  in  substance,  that  she 
held  some  notes  on  the  defendant  which  were  paid.  We 
cannot  take  the  time,  nor  is  it  necessary,  to  set  out  the  \ 
evidence  in  detail,  and  enter  upon  a  discussion  as  to  its 
weight.  It  is  enough  to  say  that,  upon  a  careful  exam- 
ination of  the  record,  we  are  content  to  allow  the  verdict 
to  stand. 

II.  All  of  the  bank  checks  claimed  as  payments ; 
were  made  payable  to  Tillie  J.  Hendricks  or  bearer. 
The  defendant  was  a  witness  in  his  own  behalf,  and  he 
was  asked  this  question:  "State  whether  or  not  you 
ever  delivered  any  of  the  checks  referred  to  by  witnesses 
Blum  and  Werting  to  any  individual  or  individuals  other 
and  not  including  and  not  referring  in  any  way  to  your 
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deceased  sister,  Tillie  J.  Hendricks,  and,  if  so,  state  tlie 
name  of  said  other  person  or  persons."  The  question  was 
objected  to  by  the  plaintiff,  because  it  tended  to  prove 
personal  transactions  between  the  defendant  and  the 
deceased,  and  was  incompetent  and  inadmissible,  under 
section  3639  of  the  Code.  The  objection  was  overruled. 
It  is  claimed  that  this  ruling  was  erroneous.  The 
answer  to  this  question  was :  "I  did  not  deliver  them 
to  any  other  person."  We  think  the  ruling  of  the 
court  was  correct.  The  statute  does  not  exclude  the 
proof  of  facts  from  which  by  inference  other  facts  may 
be  found.  The  question  and  answer  expressly  exclude 
any  personal  transaction  between  the  plaintiff  and  the 
deceased.  It  was  no  more  than  a  statement  that  the 
drawing  of  the  checks  was  in  the  usual  course  of  busi- 
ness, and  that  they  were  not  delivered  to  another  than 
the  payee. 

We  discover  no  ground  for  reversing  the  judgment. 
Affirmed. 


Ellis  &  McCoy,  Appellees,  v.   Geo.  A.  Warfield, 

Appellant.  >  669 

^  '120  844: 


Action  for  Attorney  Fees :  Bvn>£NCE.  In  a^  action  to  recover  the 
value  of  services  rendered  by  the  plaintiffs  as  attorneys  in  a  case  in 
the  supreme  court  the  defendant  pleaded  an  agreement  on  the  part 
of  the  plaintiffs  to  accept  a  sum  stated  per  day  for  their  services  in 
tiie  district  court,  and  a  fmrther  sum  stated  in  f uU  for  all  services  in 
the  fnipreme  court,  and  alleged  that  an  amount,  admitted  by  the 
plaintiffs  to  have  been  paid,  was  in  full  for  the  plaintiffs'  services  in 
both  courts.  Held,  that  evidence  on  the  part  of  the  plaintiffs  as  to 
the  extent  and  value  of  their  services  in  the  district  coturt  was 
competent. 

Appeal  from  Muscatine  District  Court. — Hon.  W.  F. 

Brannan,  Judge. 

Tuesday,  May  26,  1891 
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Action  to  recover  two  hundred  and  fifty  dollars 
for  services  rendered  as  attorneys  for  the  defendant 
before  the  supreme  court  in  the  case  of  this  defendant 
a^inst  Elsie  Warfield.  The  defendant  answered,  admit- 
ting the  services,  and  the  value  thereof,  but  alleged  that 
the  plaintiffs  performed  services  in  that  case  in  the 
district  court  under  an  agreed  fee  .of  twenty-five  dollars 
per  day ;  that  at  the  time  the  decision  was  rendered  by 
the  district  court  the  defendant  paid  the  plaintiffs 
in  full  for  services  to  that  date,  and,  anticipating  an 
appeal  by  the  defendant  in  that  case,  it  was  agreed,  if 
this  defendant  would  pay  two  hundred  and  fifty  dollars 
additional,  the  plaintiffs  would  receive  it  in  full  for 
services  in  the  supreme  court,  which  sum  the  defendant 
then  paid  to  the  plaintiffs.  There  was  a  trial  to  a  jury, 
ai^d  judgment  for  plaintiffs.  The  defendant  appeals. 
A^rmed. 

D.  O.  Cloudy  for  appellant. 

L,  A,  Ellis^  E,  F.  Richman  and  H.  J.  Lauder y  for 
appellees. 

Given,  J. — ^I.  The  appellees  moved  to  affirm  the 
judgment  on  the  grounds  that  the  abstract  does  not 
claim  to  contain  all  of  the  testimony ;  that  the  instruc- 
tions were  not  excepted  to  ;  and  that  the  assignments 
of  error  in  the  admission  of  testimony  are  too  general. 
We  think  the  record  before  us  is  in  substantial  compli- 
ance with  the  rules  with  respect  to  abstracts,  exceptions, 
and  assignments  of  error,  and  the  motion  to  affirm  is, 
therefore,  overruled. 

II.  The  court  admitted  testimony,  over  the  defend- 
ant' s  objection,  as  to  the  extent  and  value  of  the  ser- 
vices rendered  by  the  plaintiffs  in  the  district  court,  and 
gave  instructions  in  respect  thereto.  The  point  in  dis- 
pute was  whether  the  amount  paid  by  the  defendant  to 
the  plaintiffs  included  the  services  to  be  rendered  in  the 
supreme  court,  or  only  the  services  already  rendered  in 
the  district  court.    There  was  no    dispute  as  to  the 
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amount,  but,  to  determine  whether  that  amount  covered 
services  in  the  district  court  only,  it  became  necessary 
to  ascertain  the  value  of  that  service,  and  to  do  this  it 
was  necessary  to  determine  whether  it  was  rendered 
under  contract,  as  claimed  by  the  defendant.  While  it 
is  true  that  the  recovery  sought  was  for  services  in  the 
supreme  court  only,  yet,  in  view  of  the  claims  of  the 
parties,  it  became  necessary  to  ascertain  the  value  of 
the  services  in  the  district  court  in  determining  whether 
the  amount  paid  was  in  satisfjiction  of  one  or  both. 
There  was  no  error  in  admitting,  the  testimony  and  giv- 
ing the  instructions  complained  of. 

The  judgment  of  the  district  court  is  affirmed. '• 


/ 


i: 


SUPPLEMENT. 


[The  following  opinions  were  not  published  with  others  of  the 
terms  at  which  they  were  rendered,  because  of  the  filing  of  petitions 
for  rehearing — ^Reporter.] 


Des    Moines  &  Denver  Land   &    Tree    Company, 

Appellee,  v.  Polk  County  Homestead  & 

Trust  Company,  Appellant, 


1. 


2. 


8. 


Contract :  pbrfoemancb  :  acts  of  agent  :  bvidencb.  In  an 
action  for  damages  for  the  refusal  of  the  defendant  to  convey 
certain  real  estate  in  consideration  of  certain  trees  furnished  and 
planted  by  the  plaintiff  as  per  contract,  the  defendant  pleaded  as 
a  defense  that  the  trees  supplied  by  the  plaintiff  were  not  of  the 
class  provided  for  in  the  contract.  Held,  that  it  Was  competent 
for  the  plaintiff  to  show,  by  way  of  proof  of  performance  on  its 
part,  that  the  secretary  of  the  defendant  company  was  on  the 
ground  when  the  trees  were  being  delivered  and  set  out,  and  that 
he  selected  from  the  trees  brought  to  the  ground  such  as  were  to 
be  planted,  and  those  that  were  rejected. 


: :  PRACTICE :  instructions  to  jury  :  special  find- 
ings. After  deliberating  upon  their  verdict  for  some  time  the 
jury  returned  into  court  and  inquired,  whether,  in  case  they 
sliould  find  for  the  defendant  in  their  general  verdict,  they  should 
answer  two  interrogatories,  that  had  been  submitted  to  them,  in 
the  affirmative,  or  one  in  the  affirmative  and  one  in  the  negative. 
Held,  that  the  court  properly  told  the  jury  that  they  must  deter- 
mine that  question  for  themselves,  and  reread  an  instruction, 
before  given  them,  to  be  careful  that  their  answers  to  such  inter- 
rogatories be  in  harmony  with  their  general  verdict. 


. :  instructions  to  jury.    The  plaintiff 's  agreement 

being  not  only  to  furnish,  but  also  to  "  plant,"  the  trees  in  ques- 
tion, held,  that  an  instruction  to  the  jury  that  defendant's  liability 
depended  upon  whether  or  not  the  plaintiff  furnished  and  "set 
out'*  such  trees  was  not  erroneous. 

(663) 
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4.     : : .    In  an  instruction  to  the  jury  as  to  what 

would  constitute  a  performance  of  its  contract  on  the  part  of  the 
plaintiff,  the  court  prefaced  its  remarks  with  the  words,  "  If  the 
contract  called  for  first-class  trees,"  etc.  Held,  that  the  testimony 
being  undisputed  upon  this  point,  that  no  prejudice  could  have 
resulted  from  thus  submitting  the  question  to  the  jury,  whether 
it  was  a  fact  in  issue  or  not. 

5.     ^ : :  :  pebformanoe.    The  court  instructed  the 

jury  that  it  would  not  be  sufficient  to  defeat  the  plaintiff's  right 
of  action  that  '*  a  few  of  said  trees  were  not  first  class,  but,  if  the 
whole  number  taken  as  one  entire  lot  was  what  would  be  known 
as  first  class,  that  would  be  sufficient**  If,  however,  "any 
considerable  number  of  trees"  were  not  first  class,  that  would 
defeat  the  plaintiff's  right  of  action.  Held,  that  a  substantial 
performance  only  of  the  contract  was  required,  and  the  above 
instruction  was  sufficient  as  to  what  would  and  what  would  not 
constitute  such  a  performance. 

6.  Praotioe :  verdict  :  conflict.  Where  the  evidence  is  conflict- 
ing the  court  will  not  disturb  the  verdict  of  a  jury  in  the  absence 
of  some  showing  of  misconduct  on  the  part  of  the  jury. 

Appeal  from  Polk  District  Court, — Hon.  Mabous 

Kavanagh,  Jr.,  Judge. 

Tuesday,  May  20,  1890. 

An  action  to  recover  damages  for  an  alleged  wrong- 
ful refusal  of  the  defendant  to  convey  a  certain  lot  to 
the  plaintiff.  The  plaintiff  alleges  that,  in  the  spring  of 
1888,  it  contracted  with  the  defendant  to  furnish  and 
plant  on  the  land  of  the  defendant  twelve  hundred 
deciduous  trees,  ten  or  twelve  feet  tall,  at  the  agreed 
price  of  one  dollar,  and  two  hundred  evergreen  trees, 
three  to  four  feet  tall,  at  one  dollar  and  fifty  cents  each ; 
and  that,  in  payment  therefor,  the  defendant  agreed  to 
convey  to  the  plaintiff  lots  21  and  22,  in  the  second 
plat  of  Prospect  Park ;  that  said  contract  was  made  by 
written  bid  on  the  part  of  the  plaintiff,  and  orally 
accepted  by  the  defendant ;  that  the  plaintiff  furnished 
and  planted  said  trees  according  to  contract,  and  under 
the  direction  of  the  defendant,  which  duly  accepted 
the  same ;  that  the  defendant  refused  to  deed  said  lot 
22  to  the  plaintiff,  although  demanded  so  to  do;  that 
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sajd  lot  was  then  of  the  valae  of  eight  hundred  and  fifty 
dollars,  and  that  by  reason  of  the  premises  the  plaintiflp 
is  damaged  in  the  sum  of  eight  hundred  and  fifty  dol- 
lars, which  sum  it  asks  to  recover.  The  defendant 
answered,  admitting  the  contract  as  to  the  number  and 
height  of  trees,  says  that  they  were  to  be  first  class,  the 
native  trees  to  be  of  the  kind  worth  in  the  market  one 
dollar  each,  and  the  evergreen  trees,  one  dollar  and  fifty 
cents  each.  The  defendant  denied  that  the  plaintiff  fur- 
nished and  planted  said  trees,  admits  that  it  refused  to 
convey  said  lot  22,  and  alleged  as  grounds  therefor  that 
the  plaintiff  had  not  performed  said  contract  on  his 
part. 

The  case  was  submitted  to  a  jury,  and  the  jury 
found  for  the  plaintiff  in  the  sum  of  eight  hundred  and 
fifty  dollars.  The  defendant  moved  to  set  aside  the  ver- 
dict, and  for  a  new  trial,  which  motion  being  overruled, 
judgment  was  entered  on  the  verdict  in  favor  of  the 
plaintiff,  to  all  of  which  the  defendant  excepted,  and 
from  which  it  appeals. — Affirmed. 

SL  JohUy  Stevenson  &  WMsenand^  for  appellant. 

TT.  A.  Spurrier y  for  appellee.    , 

Given,  J. — ^I.    Upon  the  trial  the  defendant  objected 

to  the  plaintiff  proving  the  acts  and  declarations  of  one 

1.  cohtract:        Howell,  ou  the  ground  that  there  was  no 

P®[^  o71Sent\     evidence  tending  to  show  that  Mr.  Howell 

evidence.  ^^  ^j^^  authority  to  bind  the  defendant ; 

which  objections  were  overruled,  and  the  ruling  is 
assigned  as  error. 

The  evidence  shows  without  controversy  that 
Howell  was  secretary  of  the  defendant  company ;  that 
he  was  on  the  ground  most  of  the  time  the  trees  were 
being  delivered  and  set  out ;  that  he  selected,  from  at 
least  a  part  of  the  trees  brought  to  the  ground,  those  to 
be  planted  and  those  rejected.  Surely  this  was  such 
evidence  of  authority  as  to  entitle  the  plaintiff  to  prove 
his    acts    and  *  declarations   with   respect  to  the  trees. 
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The  appellant's  contention  is  that  if  all  the  oflScers 
of  the  defendant  company  had  been  present,  and  wade 
no  objection  to  the  trees,  it  would  not  show  a  perform- 
ance of  the  contract,  unless  the  plaintiff  had  famished 
the  kind  of  trees,  and  set  them  in  the  manner  called  for. 
It  is  a  sufficient  answer  to  say  that  the  acts  and  decla- 
rations of  those  acting  for  the  company  were  admissible, 
and  proper  to  be  considered,  in  deciding  whether  the 
trees  furnished  and  set  out  were  as  required  by  the 
contract; 

II.  The  court  submitted  two  special  findings  as 
follows :  "  Did  the  plaintiff  under  his  contract  set  out 
^  , and  plant  in  proper  manner  twelve  hundred 

rMinlSfioTis  to   deciduous  trees  of  the  kind  and  /quality 
lii'dtaSf^**^      referred  to  by  the  contract  between  plaintiff 

and  defendant  V^  "  Did  the  plaintiff  con- 
tract to  furnish  and  plant  twelve  hundred  first-class 
trees,  of  the  reasonable  market  value  of  one  dollar  each  ? " 
The  jury  were  instructed  to  "be  careful  that  the  answers 
to  these  interrogatories  support  and  are  in  harmony 
with  your  general  verdict."  The  record  shows  that, 
after  an  hour's  deliberation,  the  jury  returned  into  court 
and  inquired,  whether,  in  case  they  should  find  for  the 
defendant  in  their  general  verdict,  they  should  answer 
both  interrogatories  in  the  affirmative,  or  one  in  the 
affirmative  and  one  in  the  negative  ?  To  this  the  court 
replied,  that  they  must  determine  that  question,  and 
again  read  to  them  the  instruction  before  given.  There 
was  clearly  no  error  in  this  action  of  the  court.  The 
caution  given  the  jury  was  timely,  and  tended  to  direct 
them  to  a  careful  consideration  of  the  facts,  and  the 
necessity  of  consistency  in  their  findings  and  verdict. 
Special  findings  are  often  the  cause  of  much  perplexity 
to  juries,  especially,  as  is  sometimes  the  case,  when  they 
are  numerous,  and  requested  rather  for  the  purpose  of 
confusing,  than  of  making  clear,  that  about  which  they 
are  investigating. 

III.  The  plaintiff's  agreement  was  not  only  to 
furnish,  but  also    to   plant,    the    trees^    In  the  first 
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paragraph  of   the  instructions  the  court 
'  iiiHtnictiona  .     Stated,  that  plaintiff  claimed  the  contract 
^^^"'^'  to  be,  "To  furnish  and  plant  on  the  land 

of  the  defendant  twelve  hundred  deciduous  trees.'*  In 
the  second  paragraph  the  court  said:  "The  question 
upon  which  defendant's  liability  depends  is  whether  or 
not  the  plaintiff  furnished  and  set  out  such  trees,  as  it 
agreed  to  furnish  and  set  out."  Appellant  complains 
that  the  court  did  not  use  the  expression  "plant" 
instead  of  "set  out."  The  language  of  the  court  was 
sufficiently  explicit,  and  could  not  have  been  understood 
to  refer  to  anything  else  than  the  planting  of  the  trees. 

rV.  The  fourth  paragraph  of  the  charge  contains 
the  following:     "If  the  contract  called  for  first-class 

trees,  it  is  not  a  sufficient  performance  on 
the  part  of  the  plaintiff  that  some  of  the 
trees  set  out  by  it  were  first  class  ;  nor  would  it  be  suffi- 
cient to  defeat  the  plaintiff's  right  of  action  that  a  few. 
of  said  trees^were  not  first  class ;  but  if  the  whole  num- 
ber, taken  as  one  entire  lot,  was  what  would  be  known 
as  first  class,  that  would  be  sufficient.  Any  consider- 
able number  of  trees  which  would  not  be  first  class,  or 
of  kind  and  character  inferior  to  that  agreed  upon 
between  the  parties,  would  defeat  the  plaintiff's  right  of 
action." 

The  appellant  contends  that  there  was  no  question 
but  that  the  trees  were  to  be  first  class,  and  that  the 
court  erred  in  saying  to  the  jury,  "  If  the  contract  called 
for  first-class  trees,"  because  thereby  it  was  submitted 
to  them  as  a  question,  whether  the  trees  would  be  first 
class  or  not.  It  is  not  admitted  in  the  pleadings  that 
the  trees  were  to  be  first  class,  but  it  is  undisputed  in 
the  testimony,  and  so  clearly  so,  that  no  prejudice  could 
have  resulted  from  this  statement  of  the  court. 

V.  Substantial  performance  of  its  contract  is  what 
the  plaintiff  was  bound  to  prove ;  not  a  technical,  exact 

5^ . . .   and  perfect  performance,  but  such  a  per- 

performance.  formance  as  the  parties  contemplated  at  the 
time  they  made  the  contract.  What  would  be  a  sub- 
stantial performance  of  the  contract  with  respect  to  one 
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subject-matter,  might  not  be  as  to  another.  The  subject- 
matter  of  the  contract,  and  the  contemplation  of  the 
parties,  should  always  be  considered  in  determining 
what  will  constitute  a  performance.  There,  is  no  fixed 
standard  which  determines  whether  a  particular  tree  is 
first  class  or  not ;  we  may  say  of  one,  because  of  its 
unquestionable  qualities,  that  it  is  first  class ;  and  of 
another,  because  of  its  lack  of  qualities,  that  it  is  not, 
but,  as  to  such  as  are  near  the  dividing  line,  it  must  be 
largely  a  matter  of  judgment.  It  is  at  least  practically 
impossible  to  secure  any  considerable  number  of  trees, 
such  as  those  contracted  for,  perfectly  uniform  in  size ; 
hence,  we  say  that  perfect  uniformity  was  not  contem- 
plated. Whether  the  contract  was  substantially  per- 
formed was  a  question  for  the  juiy.  While  the  court 
does  not  direct  the  jury,  in  terms,  as  to  its  substantial 
performance,  nor  define  to  them,  in  terms,  what  would 
be  such  a  performance,  we  think  the  language  of  the 
instruction  sufficiently  conveys  the  thought  that  the 
performance  must  be  substantial,  and  what  would  and 
what  would  not  constitute  a  substantial  performance. 
The  rule  that  applies  where  time  is  of  the  essence  of 
the  contract  is  not  applicable  in  this  case.  Cedar  FaXU 
&  Minn.  By.  Co.  v.  Rich,  33  Iowa,  113  \  O.  D.  &  M.  R. 
Co.  V.  SchewCj  45  Iowa,  79. 

The  instructions  asked  and  refused,  so  far  as  they 
were  proper  to  be  given,  are  substantially  embraced  in 
those  given  by  the  court. 

VI.  Counsel  have  argued  at  some  length  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict.  The  only 
6.  Practice:  rer-  conteutiou  was  as  to  the  quality  of  the  trees ; 
diet:  oonfliot.  gome  wituesscs  testifying  that  they  were 
first  class,  and  a  greater  number,  that  they  were  not. 
In  addition  to  this  is  the  testimony  as  to  Mr.  Howell, 
defendant's  secretary,  having  selected  and  supervised 
the  planting  of  the  trees.  There  was  clearly  a  conflict 
of  evidence  as  to  the  quality  of  the  trees.  This  court 
has  repeatedly  held  that  it  will  not  disturb  the  verdict 
of  a  jury  where  there  is  a  conflict  of  evidence,  in  the 
absence  of  any  showing  of  misconduct. 
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Our  conclusion  is,  upon  a  careful  review  of  the 
whole  record,  that  the  judgment  of  the  district  court 
should  be  affirmed. 


\ 


Edgar  Price  by  his  Next  Friend,  Henry  Price, 
Appellant,  v.  Samuel  Baldauf,  Appellee. 

1,  Easement:  yiOLiLTiON  of:  injunction.  The  plaintiff  and  the 
firm  of  B.  <fe  B.  being  the  owners  of  certain  adjacent  town  lots, 
upon  which  they  each  designed  erecting  a  two-story  building, 
entered  into  a  written  agreement  whereby  the  firm  of  B.  &  B. 
undertook  to  construct  a  stairway  on  the  south  side  of  their  lot, 
and  in  their  building  construct  a  haU  on  the  second  floor  running 
to  the  rear  end  of  the  building,  with  a  door  in  the  rear  end  of  said 
hall.  The  plaintiff  was  to  have  the  use  of  said  hall  and  stairway 
jointly  with  the  .firm  of  B.  &  B.,  and  in  consideration  thereof 
agreed  to  build  the  middle  wall  between  their  respective  buildings 
eighty  feet  long  and  two  stories  high.  After  the  completion  of 
said  haU  and  stairway  each  party  was  to  pay  half  the  expense  of 
keeping  the  same  in  repair.  Afterwards  B.  &  B.  constructed  a 
two-story  building  on  their  lot,  one  hundred  feet  long,  instead  of 
eighty  feet,  as  contemplated,  with  a  stairway  and  haU  the  entire 
length,  having  a  door  and  a  transom  at  the  rear  end,  and  a  back 
stairway  as  an  approach  to  the  door.  The  plaintiff  paid  the  cost 
of  the  partition  wall,  and  from  the  year  1875  to  that  of  1889  the 
firm  of  B.  &  B.  and  the  plaintiff  and  their  tenants  used  the  hall 
and  the  rear  stairway  jointly.  From  the  foot  of  the  stairs  walks 
extended  south  to  the  outhouses  of  the  plaintiff  and  north  to 
those  of  B.  &  B.  The  defendant  as  grantee  of  the  firm  of  B.  &  B., 
desiring  to  make  a  change  in  the  use  of  his  upper  rooms,  removed 
the  rear  stairs,  and  was  proceeding  to  close  the  hall  eighty  feet 
from  the  front  of  the  building,  and  to  extend  his  own  building 
twenty  feet  further  into  the  alley,  when  the  plaintiff  brought  this 
action  to  enjoin  him  from  so  doing,  on  the  ground  that  such 
change  would  cut  off  his  means  of  ingress  and  egress  at  the  rear 
of  his  buildin J,  and  deprive  him  of  light  and  air  to  lus  damage. 
Held,  that  the  contract  by  its  terms,  and  as  construed  by  the  acts 
of  the  parties  thereto,  entitled  the  plaintiff  to  a  door  at  the  end  of 
ihe  hall  in  the  rear,  and  the  right  of  passage  in  and  out  by  a  stair- 
way ;  that,  while  the  defendant  might  extend  his  building  as  con- 
templated, he  could  not  do  so  at  a  sacrifice  of  these  rights  of  the 
plaintiff  under  said  contract. 
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2. :  :  TEMPORARY    INJUNCTION :  DAMAGE  :  Pi:4BADINa.     It 

was  not  averred  in  the  plaintiff's  petition,  nor  proven  upon  the 
trial,  that  the  threatened  injury  to  the  plaintiff  was  irreparable, 
nor  that  the  defendant  was  insolvent,  Held,  that,  if  the  petition 
was  defective  at  all  on  this  account,  it  was  apparent  on  the  face 
of  the  petition,  and  no  demurrer  being  filed  the  defect  was  to  be 
deemed  waived. 

8UFFLEMBNTAL  OFINIOK 

8.  Pleading .  damages  :  temporary  injunction.  To  entitle  a  party 
to  have  a  temporary  injunction  issued  it  is  not  necessary  that  it  be 
averred  or  proven  that  the  threatened  injury  will  be  irreparable 
nor  that  the  person  sought  to  be  enjoined  is  insolvent  It  is  suf-  , 
ficient,  under  the  provisions  of  section  8388  of  the  Code,  if  it 
appears  that  the  acta  contemplated,  if  done,  will  greatly  damage 
the  plaintiff. 

Appeal  from   Mahanka   District    Court. — Hon.     D. 

Ryan,  Judge. 

Thursday,  October  16, 1890. 

The  plaintiff  and  the  finn  of  Boyer  &  Barnes  were 
owners  of  adjoining  lots  in  the  city  of  Oskaloosa ;  the 
lot  of  the  plaintiff  being  twenty  feet  wide,  and  that  of 
Boyer  &  Barnes  twenty-eight  feet  wide.  Each  designed 
the  erection  of  a  two-story  building  on  his  lot,  and 
because  of  the  narrow  width  of  the  plaintiff's  lotj  and 
with  a  view  of  having  access  to  the  second  story  of  his 
building  from  the  premises  of  Boyer  &  Barnes,  they 
entered  into  the  following  contract  in  writing : 

"This  agreement,  made  and  entered  into  by  and 
between  Boyer  &  Barnes  of  the  first  part,  and  Henry 
Price,  of  the  second  part,  witnesseth :  That  party  of 
the  first  part  agrees  to  construct  a  stairway  on  south 
side  of  their  lot,  on  the  west  side  of  public  square,  in  the 
city  of  Oskaloosa  and  county  of  Mahaska,  Iowa,  at 
least  fifty-two  inches  in  the  clear,  with  a  hall  on  second 
floor  running  to  rear  end  of  the  building,  with  door  in 
said  rear  end  of  hall.  Second  party,  for  the  use  of  said 
hall  and  stairway  jointly  with  party  of  the  second  part, 
agrees  on  his  part  to  build  the  middle  wall  of  good 
stone  foundation   and  thirteen-inch  brick  wall^   two 
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stories  high,  for  eighty  feet,  and  twenty  feet  more  one 
story  high ;  said  wall  to  be  built  half  on  each  party's 
ground,  and  to  be  owned  jointly  by  said  parties ;  and 
party  of  second  part  farther  agrees  to  pay  half  the  cost 
of  tin  roofing  over  the  said  hall,  and  to  put  good  iron 
doors  on  each  opening  that  he  may  make  in  said  parti- 
tion wall.  It  is  farther  agreed  that,  after  the  completion 
of  said  stairway  and  hall,  each  party  shall  pay  half  the 
expense  of  keeping  said  stairway  and  hall  in  repair. 
"  Dated  Oskaloosa,  Iowa,  April  14,  1874. 

"  BoYER  &  Barnes, 
*' Henry  Price." 
Boyer  &  Barnes  then  (1874)  constructed  a  two- 
story  building,  one  hundred  feet  in  length,  with  a  stair- 
way and  a  hall  the  entire  length,  with  a  door  and 
transom  in  the  rear  end  of  the  hall,  and  also  made  a  back 
stairway  as  an  approach  to  the  door.  After  the  com- 
pletion of  the  building  by  Boyer  &  Barnes,  the  plaintiff 
paid  to  them  the  cost  of  the  partition  •  wall  for  the 
distance  of  eighty  feet,  two  stories  high,  and  the 
remaining  twenty  feet,  one  story  high,  Boyer  &  Barnes 
themselves  erecting  the  wall  of  the  second  story  of  the 
remaining  twenty  feet.  In  1875  the  plaintiff  erected 
his  building  of  the  same  length  as  Boyer  &  Barnes', 
with  doors  for  access  to  his  rooms  above  from  the  hall 
in  question.  The  rooms  of  the  second  story  in  each 
bailding  were  used  as  ''sleeping  rooms,  offices,  tailor 
shop  and  photograph  gallery,"  until  the  building  of 
Boyer  &  Barnes  was  sold  to  the  defendant  in  1889. 
During  the  time  after  the  erection  of  the  plaintiff's 
building,  in  1876  to  1889,  the  rear  stairway  was  used 
by  Boyer  &  Barnes  and  the  plaintiff,  and  their  tenants,  , 
in  the  upper  rooms  jointly,  and  walks  extended  from  \ 
the  foot  of  the  stairs  south  to  the  outbuildings  of  the ' 
plaintiff,  and  north  to  those  of  Boyer  &  Barnes.  On 
the  rear  of  their  respective  lots  were  their  coalhouses 
and.  privies,  and  access  thereto  from  these  rooms  was 
through  the  rear  door  down  the  rear  stairs.  After  the 
purchase  of  the  building  by  the, defendant  he  designed 
a  change  in  the  ose  of  his  upper  roum»^  and  removed 
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the  rear  stairs,  and  commenced  changes  having  in  view 
closing  the  haJl  eighty  feet  from  the  front  of  the  build- 
ing, and  extending  his  own  bailding  twenty  feet  farther 
to  the  alley.  The  plaintiff  claims  that  the  effect  of  such 
a  change  wo'ld  be  to  cut  off  his  means  of  ingi-ess  and 
egress  at  the  rear  of  his  building,  and  deprive  him  of 
light  and  air  in  the  hall  to  his  great  damage,  and  this 
proceeding  is  to  obtain  an  injunction,  to  restrain  the 
defendant.  Other  facts  may  be  noticed  in  the  opinion. 
The  district  court  refused  the  injunction,  and  from  its 
order  the  j)laintiff  appeals. — Meversed. 

John  F.  &  W.  jR.  Lacepy  for  appellant. 

John   0.    Malcolm   and  S^evers   &    Seevers,    for 
appellee. 

Granger,  J. — ^The  contention  in  t^is  case  is  mainly 
upon  a  construction  of  the  contract.    5^at  the  change 

contemplated  will  close  to  th^  plaintiff  the 
violation  of:  door  at  the  rear  of  the  hall  is  not  ques- 
iujunotion.        4^^^^^  .  jj^  f^^^  ^j^^  gjgj.  ^f  ^^le  ^utroversy 

is,  as  to  his  right  to  such  door  or  the  us^^  thereof. 
If  a  proper  construction  of  the  contract  enti,tles  the 
plaintiff  to  the  use  of  a  door  for  access  to  hi?  rooms 
from  the  rear  of  his  building,  it  must  of  course VoUow 
that  he  may  have  the  necessary  approach  or  stairway 
for  that  purpose,  and  the  use  of  the  hall  to  the  o^or- 
It  is  the  claim  of  the  appellant  that  the  contract,  \3^ 
understood  by  the  parties  to  it,  gave  to  him  the  use  \^ 
the  entire  length  of  the  hall,  whatever  it  might  be,  an 
the  use  of  a  door  at  the  rear  end.  On  the  other  hand  i 
is  appellee^  s  claim  that  the  original  intention  was 
construct  the  buildings  eighty  feet  long,  with  a  door  at 
the  rear  end  of  the  hall,  and  that  the  contract  thus 
understood  is  a  limitation  upon  the  right  of  the  plaintiff 
beyond  the  eighty  feet.  It  may  be  well  to  a  fair  under- 
standing to  treat  the  case  upon  the  theory  that  the 
contract  was  made  with  a  view  to  make  the  buildings 
eighty  feet  long,  as  there  is  certainly  some  ground  for 
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such  an  aasnmption  as  to  the  upper  stories.  Then, 
with  that  assumption,  what  woul^  have  been  the  rights 
of  the  plaintiff  as  to  the  door  in  the  rear  of  the  hall  ? 
The  appellee,  in  argument,  makes  this  statement:  ''The 
door  provided  for  in  the  contract  was  for  Boyer  & 
Barnes-  benefit,  and  not  for  Price's,  as  it  opened  out 
upon  tiieir  ground  delusively.  The  appellant  might 
object  to  a  door  in  rear  end  of  the  hall,  and  in  that  way 
obstruct  Boyer  &  Barnes,  or  their  grantee,  from  access 
to  their  lot  from  the  second  story ;  so  this  provision 
was  incorporated  into  the  contract  for  that  purpose,  and 
that  alone.''  ^ 

The  language  of  the  contract  is  inapt  for  the  pur- 
pose claimed.  The  appellee's  construction  is  but  the 
reservation  of  a  right  as  to  the  door.  The  language  of 
the  contract  imposes  an  obligation.  Viewed  abstractly, 
it  plainly  imparts  an  undertal^ing  to  construct  a  stair- 
way and  a  hall  with  a  door  at  the  rear  end.  If,  then, 
the  appellee's  construction  is  to  obtain,  the  intention  of 
the  parties  must  be  gathered  outride  the  letter  of  the 
contract.  The  buildings,  with  no  other  contract  than 
the  one  in  question,  were  made  one  hundred  feet  long 
wi  th  a  hall  the  entire  length,  and  a  door  at  the  rear  end. 
Prom  the  time  both  buildings  were  complet«d^  both 
parties  used  the  hall  the  entire  length  with  the  rear 
door,  and  the  stairs  leading  thereto  jointly,  and  con- 
tinued such  use  as  long  as  the  same  parties  owned  their 
respective  buildings.  In  addition  to  this  the  plaintiff, 
constructed  a  walk  from  the  foot  of  the  stairs  to  his  out- 
buildings on  his  own  lot,  without  asking  the  privilege 
from  Boyer  &  Barnes,  and  without  objection  by  them. 
This  was  all  done  with  no  other  contract  or  understand- 
ing than  the  one  in  question.  It  may  be  fairly  assumed 
that  Boyer  &  Barnes  understood  before  building  how 
the  upper  part  of  tlieir  building  was  to  be  used,  and  the 
facts  of  the  case  justify  the  conclusion  that  this  access 
to  the  rear  of  the  building  was  necessary  to  the  proper 
and  convenient  use  of  their  rooms.  Such  necessity  was 
equally  apparent  for  such  a  use  of  the  rooms  of  the 
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plaintiff,  and  he  was  contracting  for  an  easement  in  the 
property  of  Boyer  &  Barnes  for  the  use  of  his  rooms. 
The  hallway  is  an  easement.  His  right  to  its  use  is 
unquestioned.  Let  us  for  a  moment  suppose,  with  the 
letter  of  the  contract  as  it  now  is,  that  the  front  door- 
way opened  on  the  lot  of  Boyer  &  Barnes,  and  that 
from  1876  to  1889  the  plaintiff's  access  to  the  stairway 
was  through  the  door  leading  thereto,  as  it  has  been. 
Would  the  court  hesitate  to  say  that  such  right  was 
contemplated  by  the  contract  of  the  parties?  The 
necessity  and  justness  of  such  a  holding,  with  that  state 
of  facts,  would  be  apparent.  The  justness  of  such  a 
rule  in  the  case  at  bar  is  not  as  apparent,  because  the 
necessity  is  less  imperative,  but  it  brings  us  to  a  proper 
line  of  thought  by  which  to  reach  a  conclusion.  It 
shows  that  some  rights  are  taken  by  intendment,  and 
that  the  intention  may  be  known  by  the  purposes  of 
the  grant,  and  ita  treatment  by  the  piirties  to  it.  The 
plaintiff,  as  we  hold,  contracted  for  a  door.  It  is  not 
to  be  of  any  particular  kind,  although  the  record  shows 
it  is  made  in  part  of  glass  to  admit  light.  The  ordinary 
use  of  a  door  is  to  pass  in  and  out,  and  without  some 
advice  showing  otherwise  it  is  certainly  reasonable  to 
suppose  the  appellant  desired  it  for  that  purpose,  and 
especially  so  in  view  of  the  kind  of  occupancy  of  his 
rooms.  The  door  without  a  means  of  exit  would,  as 
said  in  argument,  be  a  "barren  right,"  and  evidently 
not  the  purpose  of  either  party.  The  door  is  a  part  of 
the  hall,  and  on  the  land  of  Boyer  &  Barnes,  and  its  use, 
as  a  door,  could  only  be  by  stepping  out  on  their  lot, 
and  the  right  to  do  so  must  be  considered  a  part  of  the 
easement  granted. 

Mr.  W.  R.  Barnes  of  the  firm  of  Boyer  &  Barnes, 
in  his  affidavit  in  the  case,  says  the  rear  stairway  was 
erected  by  Boyer  &  Barnes  for  their  own  use  and  bene- 
fit, and  any  use  thereof  by  the  plaintiff  was  by  suffer- 
ance only ;  but  he  only  gives  his  understanding  of  the 
contract,  for  it  is  clear  that  no  words  as  to  the  right 
ever  passed,  other  than  the  written  contract.  Mr. 
Boyer,  the  other  partner,  and  the  business  manager  of 


Prioe  v.  Baldauf.  675 


the  firm  from  1878  to  1888,  also  made  his  affidavit,  stating 
the  particulars  as  to  the  joint  ^se  of  the  hall  door 
and  stairway ;  but  without  the  statement  that  the  use  by 
the  plaintiflE  of  any  part  was  by  sufferance,  and  without 
a  word  of  dispute  as  to  his  right  so  to  do.  There  is  also 
a  statement  by  Mr.  Barnes  that  the  stairs  and  the  hall- 
way west  of  the  eighty  feet  were  made  at  the  expense 
of  Boyer  &  Barnes,  and  that  the  plaintiff  has  never  paid 
any  part  of  the  costs  of  construction,  nor  has  he  contrib- 
uted to  keep  the  same  in  repair.  That  is  true  as  to  the 
construction,  but  the  record  shows  that  no  important 
repairs  were  ever  made.  One  glass  from  the  transom 
was  broken,  and  it  is  uncertain  whether  it  was  ever 
replaced.  Mr.  Boyer  says  that  some  painting  and 
minor  repairs  were  made  by  his  firm,  but  nothing  was 
ever  asked  of  the  plaintiff  therefor,  and  he  says  that  the 
plaintiff,  when  painting  his  roof,  •  painted  that  over  the 
hall,  and  no  account  was  made  of  that.  To  our  minds  the 
showing  by  the  record  is,  that  as  originally  designed, — 
that  is,  the  hall  eighty  feet  in  length,  with  a  door  in  the 
rear, — the  plaintiff  had  the  right  of  passage  in  and  out 
by  a  stairway. 

What  then  are  the  rights  of  the  defendant,  as  to 
extending  the  hall  i  The  right  to  extend  the  hall  is  not 
questioned  in  this  case,  but  it  is  insisted  that  it  must 
not  be  done  at  a  sacrifice  to  the  plaintiff  of  the  use  of  a 
door  and  stairway,  and  we  doubt  if  such  right  will  be 
claimed  with  our  view  of  the  law  as  to  the  plaintiff's 
right  under  the  contract.  The  added  length  of  the  hall 
originally  was  at  the  election  of  Boyer  &  Barnes.  But 
with  the  added  length  they  made  no  question  of  the 
right  of  the  plaintiff  to  a  joint  use  of  the  entire  hall.  If 
the  hall  is  farther  extended  it  must  be  with  a  preserva- 
tion of  the  rights  of  the  plaintiff.  Some  importance  is 
attached  to  the  fact  that  the  plaintiff  paid  for  no  part 
of  the  added  length.  But  such  added  length  was  not  at 
his  instance,  nor  any  claim  ever  made  upon  him  for  it. 
He  paid  according  to  the  contract,  and  is  asking  only 
for  what  he  is  entitled  to  under  the  contract.  He  con- 
tracted for  the  use  of  a  door  at  the  end  ol  the  hall.    The 
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right  of  paasage  in  the  hall  is  essential  to  his  right  of 
use,  and  follows  it.  To  plaoe  the  door  midway  in  the 
hall»  at  the  end  of  the  eighty  feet,  would  not  comply 
with  the  terms  of  the  contract.  Our  views  as  to  the  con- 
struction of  the  contract  have  support  in  the  f  ollowing^ 
cases:  Gaveny  v.  Hinton^  2  G.  Greene,  344;  Foley  t). 
Kome^  53  Iowa,  64 ;  Karmuller  v.  Krotz^  18  Iowa,  352 ; 
Thompson  v.  Miner^  30  Iowa,  386.  Counsel  ask  us  to 
reverse  the  facts,  and  supi)ose  the  appellant  desired  to 
extend  his  building,  and  the  appellee  not,  could  the 
appellant  compel  the  appellee  to  extend  the  hall  as  far 
as  he  might  build!  We  think  not.  Boyer  &  Barnes 
agreed  to  make  a  hall  no  more  than  eighty  feet  in  length. 
The  plaintiff  cannot  add  to  their  obligations  by  any 
changes  he  may  make.  Nor  could  they  by  any  changes 
defeat  his  rights  under  the  contract. 

II.    It  is  said  that  the  case  must  be  affirmed  for  the 
reason  that  it  is  not  averred  in  the  petition,  nor  proven 

, ,         on  trial,  that  the  threatened  injury  is  irre- 

tempornrir        parable,  uor  that  defendant  is  insolvent 
prelldST*  ^^^  defect,  if  it  be   one,    was.  apparent 

on  the  face  of  the  petition.  No  demurrer 
was  filed,  and  the  objection  is  waived.  Code,  sec.  2650 ; 
Young  v.  Broadbentj  23  Iowa,  539;  Smith  &  Co,  v. 
McLean^  24  Iowa,  3:^;  Kendig  v.  OverJiulseTj  68 
Iowa,  196* 

The  action  of   the  district  court  in  refusing  the 
injunction  is  bkvbrsed. 

8upplimbntal  opinion. 

Thursday,  February  5,  1891. 

Granger,  J-— A  petition  for  a  rehearing  brings  in 
q;uesti(»n  the  ccvreotness  of  the  holding  in  the  ^^cobt 
3  pl,^„„^  eluding  paragraph  of  the  opinion'*  on  the 
tiSpllfwry  ground  that  the  rule  there  announced  has 
lujauouoo.  Dkever  been  applied  to  a  proceeding  where 
the  injury  was  only  as  to  the  issuing  of  a  temporary 
injunction.    Inasmuch  as  the  point  has  not  beea  ajgoed 
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by  the  appellee,  we  deem  it  advisable  to  dispose  of  that 
branch  of  the  case  on  another  ground,  and  to  say  that 
the  rale  there  announced  will  not  be  regarded  M 
authoritative. 

The  point  on  which  a  rehearing  is  asked  is  that  it  is 
not  aven-ed  in  the  petition,  nor  proven  on  the  trial,  that 
the  threatened  injury  is  irreparable,  or  the  defendant 
insolvent.  It  is  true  that  neither  of  such  averments 
appears  in  the  petition  in  the  precise  terms  stated,  nor 
do  we  think  it  important  that  they  should.  It  is,  how- 
ever, averred  in  tl^e  petition  that  the  threatened  or  con- 
templated acts  of  the  defendant^  if  done,  will  greatly 
damage  plaintiff,  and  the  proofs  fully  support  the  alle^ 
gation.  This  will  appear  by  a  reference  to  the  statement 
of  facts  and  the  reasoning  in  the  first  division  of  the  opin- 
ion. In  Code,  section  8388,  it  is  provided  that  a  tempo- 
rary writ  of  injunction  may  issue  **  where  it  appears 
by  the  petition  therefor  *  ♦  ♦  that  the  plaintiff  is 
entitled  to  the  relief  demanded  ;  and  such  relief,  or  any 
part  thereof,  consists  in  restraining  the  commission  or 
continuance  of  some  act  which  would  produce  great  or 
irreparable  injury  to  the  plaintiff."  It  thus  appears 
that  the  plaintiff  has  brought  himself  clearly  within  the 
provision  of  the  statute,  for  the  injunction  may  issue 
where  the  injury  will  be  great  or  irreparable.  We  are 
cited  to  the  cases  of  City  of  Council  Blvff%  %.  Stewartj 
61  Iowa,  885,  and  Bolton  r>.  McShane^  67  Iowa,  207,  in 
support  of  appellee's  theory,  but  they  are  not  authority 
for  such  a  holding.  In  the  former  case  the  point  deter- 
mined is  that  a  court  of  equity  will  not  int^jrfere  by 
injunction  where  the  party  has  a  plain,  speedy  and 
adequate  remedy  at  law,  which  is  not  a  question  in  this 
case.  In  the  latter  case  no  reference  is  made  to  a  tem- 
porary writ,  which  is  the  question  we  are  dealing  with, 
and  is  esi)ecially  controlled  by  the  section  of  the  Code 
cited.  Whether,  upon  final  hearing,  the  injunction 
should  be  made  permanent  is  a  question  not  involved  in 
this  appeal,  and  in  no  way  determined. 

The  petition  for  a  rehearing  is  overruled. 
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Estey    &   Camp,    Appellees,    v.    Fuller   Implement 

Company  et  aZ.,  Appellants. 

1.  Execution:  supplementary  frocbedinqs:  secubityfob  costs. 
Upon  the  return  of  an  execution  against  the  defendant  corpora- 
tion unsatisfied,  the  plaintiff  filed  an  affidavit  with  the  court  alleg- 
ing that  the  codefendants  had  in  their  possession  property 
belonging  to  the  corporation,  which  had  been  taken  by  them  with-, 
out  consideration,  and  in  fraud  of  the  creditors  of  the  corporation^ 
and  that  said  corporation  was  left  without  means  to  pay  the  debt 
due  the  plaintiff.  Upon  this  affidavit  the  court  ordered  the  defend- 
ants to  appear  and  submit  to  an  examination  pertaining  to  the 
matters  therein  alleged.  After  tlieir  appearance,  answers  to  the 
charges  made  in  the  affidavit  were  ffied  by  each  of  the  defendants, 
and  upon  the  hearing  other  witnesses  than  the  defendants  were  sub- 
poenaed and  examined  in  open  court,  and  the  court  made  a  finding 
of  facts,  and  ordered  that  one  of  tlie  defendants  pay  to  the  clerk  a 
gum  named  to  be  applied  in  satisfaction  of  the  plaintiff's  judg- 
ment. Held,  that  the  proceeding  was  not  to  be  regarded  as  an 
equitable  action,  but  simply  as  a  proceeding  auxiliary  to  execu- 
tion for  the  discovery  of  property,  and  tliat  the  defendants  were 
not  entitled,  therefore,  to  demand  of  the  plaintiffs  as  non-residents 
security  for  costs. 

d.  Witnesses:  husband  and  wife:  testimony  against  each 
OTHER.  The  defendants,  who  it  was  alleged  held  property 
belong:ing  to  the  corporation,  were  husband  and  wife.  Upon  the 
husband  being  called  for  examination  no  objection  was  made  to 
his  testifying  as  against  his  wife,  until  after  he  had  stated  at 
length  the  facts  concerning  the  incorporation  and  business  of  the 
defendant  corporation,  and  of  the  transfer  of  its  business  to  a  i)art- 
nership,  and  subsequently  from  the  partnership  to  a  new  corpora- 
tion. Being  then  asked  as  to  the  time  and  manner  of  delivery  of 
the  property  in  question  to  the  new  corporation,  tlie  wife  objected 
to  her  husband  giving  testimony  against  her.  The  objection  being 
overruled  the  witness  gave  the  details  of  the  transactions  between 
the  several  companies,  and  stated  that  he  acted  as  agent  for  his 
wife ;  that  the  latter  held  some  of  the  notes  of  the  several  com- 
panies, which  had  been  sold  to  her  for  money  locmed  to  the 
company  and  to  the  partnereliip.  In  the  coiuse  of  the  further 
examination  of  the  husband  these  notes  and  the  books  of  the 
defendant  corporation  were  introduced  in  e>ddenc«.  Upon  the 
examination  of  tlie  wife,  she  disclaimed  any  knowledge  of 
the  transactions  of  her  husband  with  the  compam'es  in  question, 
and  referred  counsel  to  her  husband  for  answers  to  all  such  ques- 
tions. Heidj  that  the  testimony  of  the  husband  could  not  be  con- 
lldered  as  liaving  been  given  against  tlie  wife  over  her  objection. 
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8.  Fraud:  transactions  between  husband  and  wife :  bvidengb. 
The  testimony  of  the  wife  showed  that  she  was  possessed  of  no 
means  at  the  time  of  her  marriage,  and  that  she  had  had  no  source 
of  income  or  accumulation  since  then  but  the  wages  allowed  her 
by  her  husband  for  attending  to  the  ordinary  household  duties  of 
a  wife,  and  the  increase  that  arose  from  the  investment  thereof  by 
the  husband,  according  to  his  own  judgment,  and  without  any 
direction  from  her.  It  further  appeared  that,  while  the  husband 
was  thus  accumulating  money  for  his  wife,  the  defendant  company 
and  its  successors,  whose  businees  was  transacted  by  the  husband, 
were  without  means  to  pay  their  debts.  Held,  that  the  evidence 
warranted  the  finding,  that  certain  notes  of  the  defendant  corpora- 
tion, amounting  to  over  six  thousand  dollars,  which  were  held  by 
the  wife,  were  without  consideration. 

4.  Practice:  sxtpflementaby  procebdings:  action  in  equity : 
ABATEMENT.  Proceedings  auxiliary  to  execution  for  the  discovery 
of  property  belonging  to  a  judgment  debtor  may  be  maintained 
contemporaneously  with  an  action  in  equity  to  subject  such 
property  to  the  satisfaction  of  the  judgment. 

SUPPLEMENTAL   OPINION. 

6.  Stipplementary  Proceedings;  orders:  effectt  as  to  third 
PERSONS.  The  authori^  conferred  by  sectiim  8140  of  the  Code,  in 
proceedings  auxiliary  to  executions,  to  order  third  persons  to  turn 
over  property  in  their  possession  to  the  judgment  creditor,  is  for 
the  protection  of  such  third  persons  in  turning  over  such  property ; 
and  such  third  persons,  not  being  x>arties  to  the  proceedings,  are 
not  bound  by  such  orders,  and  will  not  be  in  contempt  by  refusing 
to  comply  therewith.  If  the  judgment  creditor  would  subject  the 
property  to  the  payment  of  his  claim  in  such  case  he  must  resort 
to  the  remedies  provided  by  law  for  that  purpose,  as  execution, 
garnishment  or  equitable  proceedings. 

Appeal  from  Creston  Superior  Court. — Hon.  Geobgs 

P.  Wilson,  Judge. 

Saturday,  October  25,  1890. 

This  proceeding  was  commenced  by  the  plaintiffs 
filing  with  the  judge  of  the  superior  court  of  Creston  an 
afiOldavit  conforming  to  the  requirements  of  chapter  8, 
title  18,  of  the  Code,  providing  for  proceedings  auxil- 
iary to  execution.  The  affidavit  stated  that  the  Fuller 
Implement  Company  had  property  which  it  refused  to 
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aj^ly  in  payment  of  two  jndgments  against  it  in 
favor  of  the  plaintiffs,  npon  which  ezecntion  had  been 
returned  unsatisfied  ;  that  tbe  said  implement  company 
is  a  corporation,  of  which  A.  B.  Foller  was  the  sole 
incorporator,  and  is  the  sole  stockholder  and  manager ; 
that  the  property  of  said  corporation,  or  a  large  part 
thereof,  is  in  the  possession  of  A.  B.  Fuller  and  M.  E. 
Fuller,  his  wife ;  that  they  took  the  same  without  con- 
sideration, and  in  fraud  of  the  creditors  of  said  corpo- 
ration, leaving  it  without  means  of  paying  the  debts 
due  to  the  plaintiffs ;  and  that  said  A.  R.  Fuller  and 
M.  B.  Fuller  are  concealing  the  said  property  from  th6 
plaintiffs  when  demanded  on  said  execution.  Upon  this 
affidavit,  an  order  was  granted  by  Judge  Wilson 
requiring  A.  B.  and  M.  E.  Fuller  to  api)ear  before  him 
for  examination  concerning  the  matter  and  things  alleged 
in  said  affidavit.  The  parties  appeared,  and  by  consent 
the  case  was  continued  to  a  day  in  the  term  to  be  heard 
in  open  court.  At  the  term  the  appellant  filed  a  motion 
to  require  the  plaintiffs  to  give  security  for  costs,  sup- 
ported by  affidavit  stating  that  they  had  a  good  defense, 
and  that  the  plaintiffs  were  non-residents  of  the  state, 
which  motion  was  overruled.  Thereupon,  M,  R  Fuller 
and  A.  B.  Fuller  each  filed  a  separate  answer,  and  the 
court  proceeded  to  take  the  examination  of  M.  E.  Fuller, 
A.  B.  Fuller  and  other  witnesses  subpoenaed  under  the 
order.  The  court,  having  heard  the  testimony,  made  a 
finding  of  facts,  and  entered  an  order  that  M.  E.  Fuller 
pay  to  the  clerk  four  hundred  and  fifty-nine  dollars 
and  forty- three  cents,  to  be  applied  in  satisfaction  of 
the  plaintiffs'  judgments  against  the  Fuller  Implement 
Company.  From  this  order  the  defendant,  M.  E. 
Fuller,  appeals. — Affirmed. 

Maacwell  &  Leonard^  for  appellant. 

2>.  TT.  Higbee^  for  appellees. 

GrvEN,  J. — I.    The  appellant  maintains  that  I2iifl 
proceeding  was  tried  and  treated  by  the  trial  court  as 
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t.  Bzwimim :  ^^  equitable  action,  and  shonld  be  so  con- 
J!??^2ji  sidered  and  treated  in  this  court.  We  do 
foMiitt.^'**^  not  think  the  record  sustains  this  position. 
The  proceeding  is  not  tinder  section  8150, 
and  those  following,  relating  to  equitable  proceedings, 
hvit  is  unquestionably  a  proceeding  auxiliary  to  execa* 
tion,  as  provided  for  in  preceding  sections.  That  Fuller 
and  wife  filed  answers  not  required  by  law,  and  that  the 
testimony  was  taken  by  consent  in  term  time  and  in 
open  court  before  the  judge,  instead  of  in  vacation, 
does  not  change  the  character  of  the  proceedings; 
neither  does  the  fact,  that  the  clerk  entered  and  treated 
the  proceedings  as  a  case  against  Fuller  and  wifa  It 
appears  that  at  the  same  time  of  instituting  this  proceed- 
ing, the  appellees,  Estey  &  Camp,  instituted  their  action 
in  equity  against  Fuller  and  wife,  and  others,  to  subject 
the  property  of  the  implement  company  in  their  hands 
to  the  payment  of  the  plaintiffs'  judgments.  This  fact 
and  the  entire  record  show  that  the  plaintiffs  did  not 
consent  that  this  proceeding  should  be  treated  as  an 
equitable  action.  We  are  clearly  of  the  opinion  that  the 
proceeding  is  none  other  than  for  the  discovery  of  prop- 
erty in  aid  of  execution.  The  api)ellant's  first  conten- 
tion is  that  the  court  erred  in  overruling  the  motion  for 
security  for  costs.  This  contention  is  based  upon  the 
claim  that  the  proceeding  is  an  equitable  action.  It  not 
being  such,  but  simply  a  proceeding  in  the  case  of 
Estey  &  Camp  v.  the  Fuller  Implement  Company, 
section  2927,  providing  for  security  for  costs,  does  not 
apply,  and  there  was  no  error  in  overruling  the  motion. 
II.  The  appellant's  next  contention  is  that  the 
c6urt  erred  in  permitting  her  husband,  A.  R.  Fuller,  to 
t  wiTwwiswi:  "testify  against  her,  over  her  objection.  The 
*j^»j;^Hiid^»nd  recoid  shows  that  Mr,  Fuller  was  called  for 
SSh^oiKi?**  examination  in  obedience  to  an  oi^er  of  the 
court,  and  that,  without  any  objection  being 
made,  he  proceeded  to  state  at  length  with  respect  to  the 
incorporation  and  business  of  the  Fuller  Implement 
Company,  and  of  the  transfer  of  its  property  to  a  part- 
nership,  and  subsequent  transfer  by  the  partnership 
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to  a  new  corporation,  called  .  the  "Co-operative 
Implement  &  Hardware  Company."  Following  this 
statement,  he  was  asked:  "When  was  the  delivery 
made  of  that  property  to  the  Co-operative  Implement 
&  Hardware  Company,  and  how  was  the  delivery 
made?"  The  defendants  objected  as  immaterial  and 
incompetent ;  and  M.  E.  Fuller  objected  to  the  witness 
giving  any  testimony  against  her,  for  the  reason  that  he 
is  her  husband,  and  not  competent  to  testify  against 
her.  The  objection  being  overruled,  the  witness  pro- 
ceeded to  state  the  details  of  the  transaction  between 
these  several  companies.  The  only  statement  referring 
to  Mrs.  Fuller  was  that  he  was  her  agent ;  that  she  had 
some  of  the  notes  of  the  companies  which  were  taken 
by  her  in  the  course  of  business  ;  that  they  were  sold  to 
her  for  money  which  she  lent  the  company  on  which  to 
do  business ;  that  the  partnership  owed  Mrs.  Fuller  fifty- 
seven  hundred  and  ninety-seven  dollars,  and  seven 
cents,  for  which  she  held  the  notes  of  the  partner- 
ship. In  these  statements  there  was  nothing  adverse 
to  the  claim  made  in  behalf  of  Mrs.  Fuller.  Upon  the 
cross-examination,  the  attorneys  for  Mrs.  Fuller 
inquired  very  minutely  as  to  the  transactions  by  Mr.* 
Fuller  as'  agent  for  his  wife  with  the  several  companies, 
and  the  amounts  of  money  advanced  by  her  through 
him,  and  the  state  of  the  indebtedness  to  her.  In  this 
connection  the  books  of  the  Fuller  Implement  Company 
and  several  promissory  notes  by  the  company  to  Mrs. 
Fuller,  amounting  to  six  thousand  dollars,  were  called 
out  and  introduced,  and  it  was  upon  cross-examination 
to  this  new  matter  that  the  statement  was  elicited  upon 
which  the  plaintiff  claims  that  there  was  no  considera- 
tion for  these  notes.  After  this,  Mr.  Fuller  was  recalled, 
and  further  examined  by  the  plaintiff  as  to  the  trans- 
actions had  by  him  as  agent  for  his  wife,  which  was 
followed  by  further  cross-examination.  Upon  the 
examination  of  Mrs.  Fuller,  she  repeatedly  disclaimed 
any  personal  knowledge  as  to  the  transactions  between 
Mr.    Fuller,    as    her   agent,  and    the  companies,  her 
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answer  unifonnly  being:  "Ask  my  agent."  Under 
this  state  of  the  record,  it  cannot  be  said  that  Mr.  Fuller 
was  i)ermitted  to  testify  against  his  wife,  over  her 
objection. 

III.  The  appellant  contends  that  there  is  no  legal 
evidence  to  support  the  fifth  and  sixth  fi[ndings  of  fact. 

The  findings  are  as  follows :    ^^ Fifth.    That 
*eaoiion8b«-      on  the  seventeenth  day  of  January,  1887, 

dence*'**  *^*'    *^^  entire  property  of  said  judgment  debtor 

was  turned  over  to  a  copartnership  com- 
posed of  the  judgment  debtor  and  three  others,  said 
copartnership  being  known  as  the  *  Fuller  Implement 
Company,'  and  that,  in  consideration  of  said  property 
80  turned  over  and  delivered,  said  Fuller  Implement 
Company  made  to  M.  E.  Fuller  its  three  promissory 
notes, — one  for  nine  hundred  and  ninety-seven  dollars 
and  eighty  cents,  one  for  twenty-three  hundred  and 
eleven  dollars  and  seventy-seven  cents,  and  one  for 
twenty-seven  hundred  and  twenty-three  dollars  and 
sixty-eight  cents, — all  due  on  or  before  one  year  from 
date,  to-wit,  January  17,  1887,  and  all  drawing  interest 
at  the  rate  of  eight  per  cent,  per  annum.  (Exhibits 
4,  5  and  6.)  That  no  consideration  passed  from  M.  E. 
Fuller  for  said  notes,  but  they  were  made  to  her  for  the 
purpose  of  keeping  the  business  of  the  judgment  debtor 
separate  from  the  Fuller  Implement  Company  corpora- 
tion. 

''Si-xth.  That  there  is  due  from  M.  E.  Fuller  to 
judgment  debtor,  by  reason  of  the  fifth  finding  of 
fact  herein,  the  sum  of  sixty-two  hundred  and  sixty- 
five  dollars  and  sixty-nine  cents,  being  the  sum  of 
the  several  payments  with  six-per-cent.  interest  per 
annum  from  the  date  thereof." 

These  findings  have  other  support  than  the  state- 
ment of  Mr.  Fuller  that  the  one  object  of  giving  these 
notes  was  to  keep  the  accounts  separate.  The  testi- 
mony of  Mrs.  Fuller  shows  that  she  was  not  possessed 
of  any  means  at  the  time  of  her  marriage,  and  that  she 
had  no  source  of  income  or  accumulation  since,  but  the 
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wages  allowed  her  by  her  hnsbasftd  ior  attending  to  Ite 
ordinary  household  dutioi  of  a  leife  and  the  Increase 
that  arose  from  the  investment  of  her  \vagra ;  that  her 
accumulations  were  managed  by  her  husband,  acoording 
to  his  own  judgment,  and  without  any  directi(m  from 
her.  While  she  has  been  thus  accumulating  money  to 
a  considerable  extent,  he  has  been  prosecuting  his  busi- 
ness in  connection  with  these  corporations  and  tiie 
partnership,  the  last  of  which  came  to  insolvency. 
Without  discussing  in  detail  the  testimony  upon  this 
subject,  we  may  say  that  it  is  not  such  as  to  inspire  the 
belief  that  the  wife  has  been  in  fact  as  successful  in 
accumulating  money  as  claimed,  while  the  husband, 
who  transacted  the  business,  and  the  companies  he 
managed  are  without  means  to  pay  their  debts.  The 
findings  of  the  court  find  ample  support  in  the  testi- 
mony. 

IV.    The   appellant,  in   her  answer,  pleaded  the 

existence  of  the  plaintiff's  action  in  equity  in  abatement 

4.  i»«ACTic»:        ^'  *^^  proceeding,  and  now  complains  of 

l??p«lSS2al      ^^  findings  of  the  court  against  that  pl». 

iS^ii'i^^"'      ^h&t  plea,  was  interposed  upon  the  theory, 

iibiu«iDeDt.       before  mentioned,  that  this  is  an  equitable 

action.    It  being  a  proceeding  auxiliary  to  execution,  it 

is  not  abated  by  the  other  action,  even  though  it  had 

been  first  commenced.    This  proceeding  being  to  dis* 

cover  property  may  very  properly  be  prosecuted,  either 

before,  or  contemporaneously  with^  an  equitable  action 

to  subject  the  property  to  the  payment  of  debts.    We 

find  no  error  in  the  action  and  rulings  of  the  court 

Our  conclusion  is  that  the  order  of  the  superior 
court  should  be  affirmed. 

SlTPPLEMENTAIi   OPINIOK. 

Given,  J. — The  appellant,  M.  E.  Puller,  petitioDS 
for  rehearing,  upon  the  ground  that  the  former  opinion 

is  erroneous,  in  that  it  a£Brms  the  order 

'  TA^^j^aed-    made  upon  her  to  pay  over,  to  be  applied 

^MtuuT'      upon   the   plaintiff's    judgments.^  money 

penoiiB.    i^^j^j^  ^^  ^  ^^^  trom  her  to  the  judgment 
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debtor.  It  is  contended  that  this  is  in  ccmfiict  with  the 
ruling  of  this  conrk  in  Eikenherry  A  Co.  v.  Edwards^ 
67  lowa^  619,  or  with  Qsbame  v.  Reardonj  79  Iowa,  17& 

It  win  be  seen  by  the  former  opinion  that  this  is  a 
proceeding  auxiliary  to  execution ;  that  Mrs.  Fuller  was 
not  a  party  to  the  judgment ;  that  she  was  oalled  and 
exammed  as  a  witness  in  the  proceeding,  and  that  it  was 
found  that  she  was  indebted  to  the  judgment  debtor, 
and  ordered  to  pay  four  hundred  and  fifty^nine  dollars 
and  forty-three  cents  thereof  to  the  clerk,  to  be  applied 
on  the  plaintiff's  judgments.  In  the  cases  cited  the 
order  to  turn  over  property  was  upon  the  judgment 
debtors,  while,  in  this  case,  it  is  upon  a  third  person  not 
a  party  to  the  judgment.  Such  orders  are  expressly 
authorized  by  section  3140  of  the  Code,  whether  the 
property  be  found  in  the  hands  of  the  judgment  debtor, 
or  of  another  person.  The  cases  cited  agree  in  holding 
that  such  orders  may  be  made.  In  Oshorne  v.  Reardon^ 
it  is  held  that  the  third  person,  Mrs.  Reardon,  was  not 
bound  by  the  order  upon  the  judgment  debtor  to  turn 
over  property. 

It  is  evident  from  the  discussion  that  there  is  a  mis- 
apprehension as  to  the  purpose  of  this  kind  of  proceed- 
ing, and  the  effect  of  such  orders,  especially  as  to  third 
persons.  We  think  it  advisable  to  make  this  further 
announcement  in  the  case,  to  prevent  such  misappre* 
hension.  The  purpose  of  such  a  proceeding  is  to  dis- 
cover jroperty  of  the  judgment  debtor.  The  statute 
authorizing  it  does  not  provide  any  means  additional  to 
the  usual  provisions  of  the  law  for  applying  the  prop- 
erty when  discovered,  other  than  the  order  to  turn  it 
over.  When  it  is  discovered,  the  judgment  creditor's 
remedy  is  ample  by  the  ordinary  processes.  Mrs. 
Fuller,  not  being  a  party,  is  not  concluded  by  the  order 
on  her  to  pay  the  money.  Such  an  order  is  for  the  pro- 
tection of  the  third  person  in  turning  over  property  or 
paying  over  money,  and  not  to  compel  such  turning 
over  or  payment.  If  Mrs.  Fuller  elected  to  pay  the 
money  as  ordered,   she  would  be  fully  protected  in 


82 

686 

92 

(tfM 

82 

HRO 

100 

833 

W 

686 

107 

31 

686  Hull  v.  Ind.  Dist.  Aplingtow. 

doing  60  by  the  order,  bat  if  she  paid  it  withont  such 
an  order  or  at  the  consent  of  her  creditor,  she  would 
not.  The  provisions  of  section  3146  of  the  Code, 
authorizing  the  punishment  of  persons  disobeying  an 
order  as  for  contempt,  does  not  apply  to  the  refusal  of 
a  third  person  to  deliver  property  or  pay  money  under 
such  an  order.  The  third  person,  not  being  a  party  to 
the  proceeding,  and  not  bound  by  the  order  to  deliver 
or  pay,  does  not  disobey  it  by  failing  to  do  so ;  but  not 
so  in  the  case  of  the  judgment  debtor,  who  is  bound  by 
an  order  upon  him.  In  Hear  don  v.  Henrj/^  antCy  p.  134, 
the  point  determined  is  that  Reardon^s  acts  were  not 
such  as  to  constitute  a  disobedience  of  the  order,  and, 
hence,  that  he  was  not  guilty  of  contempt.  The  finding 
of  facts  and  the  law  fully  authorizes  the  order  that 
was  made  upon  Mrs.  Fuller  in  this  case,  and,  if  she 
elects  to  pay  the  money,  the  order  will  be  ample  protec- 
tion to  her  in  doing  so ;  but,  if  she  does  not  pay  it,  the 
plaintiflE  is  left  to  the  remedies  provided,  such  as  exe- 
cution, garnishment  or  equitable  proceedings.  The 
opinion  is  in  harmony  with  the  former  rulings  of  this 
court,  and  with  the  statut.e  upon  the  subject 
The  petition  for  rehearing  is  ovebbuled. 


Helen    Hull,    Appellee,    v.    Independent    School 
District  of  Aplington,  Appellant. 

1.  Sohools:  SCHOOL  districts:  teachebb:  contracts.  The  presi- 
dent of  the  board  of  directors  of  the  defendant  school  district 
having  authority  to  employ  teachers,  with  the  consent  of  the 
board,  made  a  contract  with  tlie  plaintifif  in  writing  as  teacher  of 
the  school  at  A.  No  formal  action  was  taken  approving  such  con- 
tract, but  the  plaintiff  entered  upon  the  discharge  of  her  duties 
with  the  knowledge  of  the  several  members  of  the  board,  and  that 
she  did  so  under  contract  with  the  president.  After  the  plft<ntiflf 
had  taught  the  school  for  about  two  weeks  she  was  notified  by  the 
board  that  another  was  employed  in  her  place,  and  that  she  must 
not  intei*f ere.  Held,  that  the  consent  of  the  board  of  directors  to 
the  contract  with  the  plaintiff  was  to  be  presumed,  that  the  con- 
tract was  valid,  and  the  plaintiff  was  entitled  to  recover  for  her 
services  thereunder. 
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d.     : : :  discharge.    A  discharge  of  a  teacher  for 

incompetency  can  only  be  made  in  the  manner  prescribed  by  sec- 
tion 1734  of  the  Code,  and  a  discharge  by  any  other  method  is 
wrongful.    [Bbck,  J.,  dissenting, ] 

Appeal  from  Butler  District  Court. — Hon.  J.  B. 

Cleland,  Judge. 

Tuesday,  October  28,  1890. 

Action  to  recover  for  services  as  a  teacher  in  the 
defendant  district.  On  the  twenty-ninth  day  of  July, 
1887,  the  president  of  the  defendant's  board  of  directors 
entered  into  a  written  contract  with  the  plaintiff,  by 
which  she  was  to  teach  in  the  school  of  the  district  for 
a  period  of  nine  months  from  the  twenty-ninth  day  of 
August,  1887.  The  plaintiff  on  that  day  entered  upon 
the  discharge  of  her  duties,  and  continued  to  teach 
until  September  13,  1887,  when  she  was  notified  that 
another  had  been  employed  to  take  her  place  in  the 
school,  and  that  she  must  not  interfere  on  the  premises. 
On  the  twenty-fourth  of  September,  1887,  the  board  of 
directors  made  the  following  record : 

"Moved  and  seconded  that  the  contract  made  by 
the  president  with  Helen  Hull,  a  teacher  of  Cedar  Falls, 
dated  July  29,  1887,  for  services  as  teacher  in  the  pri- 
mary department  of  the  Aplington  school,  is  hereby 
not  approved  for  the  reason  that  the  president  had  no 
legal  right  to  make  the  contract,  the  teacher  not  having 
any  certificate  at  the  time  the  contract  was  entered 
into ;  that  said  teacher  is  not  competent  and  qualified 
to  fill  the  vacancy  in  the  Aplington  school;  that  said 
contract  was  not  properly  executed,  and  not  approved 
by  the  board  of  directors.    Motion  declared  carried." 

From  the  action  of  the  board,  the  plaintiff  appealed 
to  the  county  superintendent,  who  reversed  the  action 
of  the  board,  and  thereupon  the  defendant  appealed  to 
the  state  superintendent,  who  aflirmed  the  action  of  the 
county  superintendent.  The  issues  on  the  trials  before 
the  county  and  state  superintendents  involved  both  the 
legality  of  the  employment  of  the  plaintiff^  and  of  her 
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disciiaige,  based  on  an  agreed  statement  of  facts,  both  qb 
to  the  employment  and  the  discharge.  The  decision  of 
the  state  superintendent  is  included  in  the  record,  and 
his  conclusions  as  to  the  employment  and  the  discharge 
are  as  follows:  ^^  Helen  Hull  was  legally  and  regularly 
employed  to  teach  school  in  the  independent  school 
district  of  Aplington ;"  also :  **  The  manner  of  dismiss- 
ing affiant  was  in^egular  and  unlawful. ' '  The  plaintiff '  s 
petition  is  in  two  counts,  in  one  of  which  she  seeks  to 
recover  on  the  theory  that  the  adjudications  in  the  school 
tribunals  are  conclusive  as  to  her  right  of  recovery, 
and  in  the  other  upon  allegations  of  her  employ- 
ment and  wrongful  discharge.  The  district  court  gave 
judgment  for  the  plaintiff,  and  the  defendant  appeals. 
Affirmed. 

J.  IT.  Scales^  for  appellant. 

0.  B.  Courtwright^  for  appeUee. 

Granger,  J. — I.  The  plaintiff's  right  of  recovery  is 

dependent  upon  two  ultimate  facts:    Firsts  that   she 

1.  schoom:        ^2,d  a  legal  contract  of  employment ;  sec- 

trtcu-*  tl*^h-    ond^  that  she  was  wrongfully  discharged 

e«:  obniracto.  ^^Qj.^f y^jn      Both  being   established   in  a 

proper  tribunal,  they  are  conclusive  as  to  her  right; 
and,  while  counsel  agree  that  our  first  inc[uiry  is  whether 
the  adjudications  of  the  school  tribunals  are  such  as  to 
limit  the  inquiry  in  this  case  to  a  mere  assessment  of 
damage,  we  are  disposed  to  pass  that  question  without 
intimating  an  opinion,  because  of  a  somewhat  peculiar 
phase  of  the  record. 

It  will  be  observed  that  the  action  of  the  board  on 
September  24  was  a  refusal  to  approve  the  contract 
signed  by  the  president  and  the  plaintiff.  The  dis- 
charge was  on  the  thirteenth  of  September,  and  at  that 
time  there  had  never  been  any  action  of  the  board  with 
reference  to  the  employment.  The  plaintiff  entered 
upon  the  discharge  of  her  duties  on  the  twenty-ninth  of 
August,  with  the  knowledge  of  all  the  members  of  the 


Hull  v.  Ind.  Dist.  APLiwaTON.  689 


board,  and  so  continued  till  her  dismissal.  The  presi- 
dent was  authorized  to  employ  teachers  with  the 
consent  of  the  board.  Now,  as  we  understand,  the 
action  of  the  board,  September  24,  was  not  a  proceeding 
to  discharge  a  teacher  for  incompetency,  or  otherwise, 
under  the  provisions  of  the  Code,  section  1734,  but  merely 
an  action  indicating  a  refusal  to  employ  the  plaintiff ; 
the  statements  as  to  incompetency,  et<5.,  being  in  the 
records  only  as  reasons  for  not  approving  the  contract 
signed  by  the  president ;  and,  in  dismissing  the  plain- 
tiff from  her  position  in  the  school,  the  defendant  board 
have  acted  upon  the  theory  ot  there  being  no  contract. 
Hence,'  if  there  was  a  valid  contract,  the  dismissal  as  a 
legal  consequence  was  wrong.  If  the  board  sought  to 
discharge  the  plaintiff  after  a  legal  employment,  it  must 
have  proceeded  under  section  1734  of  the  Code,  and 
tliere  could  be  no  pretense  of  such  a  proceeding.  We 
then  inquire  if  there  was  a  legal  employment. 

Appellant  questions  the  validity  of  the  action  of 
the  president  of  the  board  on  several  grounds.  Reference 
is  made  to  AtJtearn  v,  Ind.  Dist^  33  Iowa,  105,  and 
Oambrell  v.  District  Twp.^  54  Iowa,  417,  intimating  that 
the  two  are  in  conflict,  and  that  the  rule  of  the  latter  is 
that  the  board  has  no  power  to  execute  contracts  for 
employing  teachers.  That  case  has  reference  to  the 
boards  of  district  townships,  and  adheres  to  the  statu- 
tory requirement  that  a  contract  must  be  made  by  a 
subdirector,  and  approved  by  the  president,  etc.  The 
case  treats  of  the  methods  of  executing  a  written  con- 
tract, and  holds  that  it  must  be  by  those  whom  the  law 
directs,  and  not  by  others.  It  does  not  bear  upon  the 
question  before  us  as  to  the  right  of  the  board  to  author- 
ize its  president  to  make  contracts  subject  to  approval ; 
nor  is  it  at  all  in  conflict  with  the  rule  given  in  Athearn 
V.  Ind.  Dist.y  supra. 

The  appellant  earnestly  contends  that,  if  the  board 
had  the  power  to  make  the  contract,  it  could  not  dele- 
gate its  authority  to  its  president  or  any  member.  We 
need  not  determine  that  question^  as  no  such  effort  was 
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made  by  the  defendant's  board.  It  merely  enabled  the 
president  to  make  the  contract  with  its  consent.  When  it 
consented  the  contract  was  with  the  board.  A  reasonable 
construction  of  the  action  of  the  board,  providing  that  its 
president  might  employ  teachers  with  its  consent,  is 
that  the  president  should  discharge  the  duties  of  find- 
ing competent  teachers,  and  arrange  the  terms  of 
employment,  and  report  his  action  for  approval,  or 
otherwise,  as  the  judgment  of  the  board  might  direct. 
It  is  but  a  convenient  method  of  preparing  for  action  by 
the  board.  It  has  been  held  that  the  board  of  directors 
of  an  independent  district  may  employ  teachers  by  the 
directors'  agreeing  to  the  contract  separately,  i.  e.,  not 
assembled  as  a  board  ( Aihearn  v.  Ind.  Dist,  33  Iowa, 
105)  and,  if  they  could  thus  contract  entirely,  they 
could,  of  course,  by  consenting  to  what  was  agreed  upon 
between  plaintiff  and  the  president.  That  the  board 
never  intended  to  take  action  on  what  was  done  by  the 
president  is  evident,  for  each  of  the  members  knew 
when  the  school  commenced,  and  knew  the  plaintiff 
was  there  as  a  teacher  under  the  contract  made  with  the 
president,  and  that  such  action  had  not  been  taken.  It 
must  then  be  taken  for  granted  that  the  intention  was 
that  the  consent  necessary  to  make  the  contract  of  the 
president  valid  should  be  that  of  the  members  sepa- 
rately, and  hence  that  it  should  not  be  of  record.  Agatn, 
the  record  is  not  essential  to  its  validity.  Aihearn  d. 
Ind.  Dist.,  33  Iowa,  105.  The  written  contract  was  in 
the  possession  of  the  president  of  the  board,  and  presum- 
ably its  contents  were  known  to  its  members,  and,  with 
the  undisputed  facts,  it  is  difficult  to  imagine  a  depart- 
ment of  business  in  which  consent  would  not  be 
presumed  against  parties  thus  dealing  with  another. 
The  case  is  stronger  than  that  of  Conner  v.  Dist.  Twp.^ 
35  Iowa,  375,  in  which  the  district  was  charged  with  the 
obligation  for  payment,  because  of  a  presumption 
favorable  to  the  plaintiff,  when  the  letter  of  the  statute 
had  not  been  complied  with  as  to  the  approval  of  the 
contract.  In  this  case  there  is  no  violation  or  neglect 
of  a  special  provision  of  the  law,  and  we  think  clearly 
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that  the  written  contract  stands  as  a  valid  one  between 
the  plaintiff  and  the  defendant. 

II.    The  defendant  board  had  by  resolution  pro- 
vided  that   only  teachers   with  first-grade  certificates 

should  be  employed.    At  the  time  the  con- 
'  diaohir^     '    tract  was  made  between  the  president  and 

plaintiff,  the  latter  had  no  certificate,  bat 
afterwards,  and  before  she  commenced  teaching,  she 
obtained  one,  but  it  was  of  the  second  grade ;  and  it  is 
urged  that  the  plaintiff  acted  in  bad  faith  in  making  her 
contract.  The  contract  on  its  face  only  requires  that 
the  plaintiff  should  be  *'a  legally  qualified  teacher,'* 
and  for  that  purpose  a  second-grade  certificate  would 
be  good;  but  of  course  the  defendant  had  a  right  to 
provide  by  contract  for  a  higher  grade,  and,  as  to  what 
the  understanding  was  at  the  time  of  the  employment 
as  to  the  grade  of  certificate,  the  testimony  is  confiict- 
ing,  and  we  must  assume  the  finding  favorable  to  the 
judgment  below.  But  a  conclusive  answer  is  that  the 
grade  of  the  certificate  goes  only  to  the  evidence  and 
fact  of  her  competency,  and  at  most  it  could  only  be 
a  ground  for  her  discharge.  The  law  prescribes  how 
the  discharge  for  such  cause  must  be  effected  (Code, 
sec,  1734),  and  a  discharge  for  such  a  reason,  without 
observing  the  course  prescribed  would  be  wrongful. 

•  The  defendant  sought  to  show  by  evidence  the  con- 
duct of  the  plaintiff  in  attempting,  after  commencing 
her  school,  to  obtain  a  first-grade  certificate,  which  the 
court  refused,  and  complaint  is  made  of  the  ruling. 
This  point  is  controlled  by  the  same  considerations. 
The  testimony  could  avail  nothing.  It  could  not  show 
that  there  was  no  contract,  which  is  the  only  practical 
question  in  the  case.  The  plaintiff's  cause  of  action 
depends,  as  we  have  said,  upon  two  facts, — ^a  contract 
.  and  a  wrongful  discharge.  The  question  of  whether  or 
not  there  were  grounds  for  a  discharge  is  not  in  the  case, 
and  it  is  a  misapprehension  of  this  point  that  has  led  to 
much  of  the  discussion. 

The  judgment  below  is  affikmed. 
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Beck^  J.  (dissenting). — ^The  president  of  defend- 
ant was  authorized  by  its  board  of  directors  to  employ  a 
teacher  having  a  first-grade  certificate.  The  plaintiff 
did  not  hold  such  a  certificate  when  she  was  employed 
by  the  president,  or  afterwards.  He,  therefore,  had  no 
authority  to  employ  her,  and  the  contract  he  entered 
into  with  her  was,  therefore,  void.  The  plaintiff  and 
the  president  of  the  school  district  cannot,  by  bold  dis- 
regard of  the  will  of  the  district,  as  expressed  by  the 
board  of  directors,  defeat  the  just  and  lawful  require- 
ment of  the  board  that  the  teacher  for  the  district  shall 
hold  a  first-class  certificate.  On  these  grounds  I  dissent 
to  the  foregoing  opinion. 

supplemental  opinion. 

Monday,  February  9,  1891. 

Granger,  J. — In  a  petition  for  rehearing,  com- 
plaint is  made  that  this  court,  in  its  original  considera- 
tion of  the  case,  assumed  certain  facts  not  authorized 
by  the  record,  and  we  briefly  notice  some  of  the  points 
made. 

The  opinion  states  that  each  member  of  the 
school  board  knew  when  the  school  commenced,  and 
that  the  plaintiff  was  there  as  a  teacher  under  a  con- 
tract made  with  the  president.  And,  further,  that 
"  plaintiff  entered  upon  the  discharge  of  her  duties  on 
the  twenty-ninth  of  August  with  the  knowledge  of  all 
the  members  of  the  board."  It  is  said  the  court  has 
assumed  these  facts  without  proofs,  and  the  petition 
asks  the  court  "where  it  gets  its  authority  for  the  state- 
ment." The  authority  is  derived  from  certain  undis- 
puted facts  in  the  case :  First.  That  the  president  of 
the  board  was  authorized  to  employ  teachers  with  the 
consent  of  the  board,  fiecond.  That  in  pursuance  of 
such  authority  the  president  did  make  the  written  con- 
tract with  the  plaintiff.  Third.  That  by  virtue  of 
such  contract  t;he  plaintiff  entered  the  school  on  the 
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twenty-ninth  of  August,  and  taught  until  the  thirteenth 
day  of  September.  Fourth.  That  it  was  the  duty  of  the 
directors  to  employ  and  know  who  were  the  teachers  in 
the  school,  and  by  what  authority  they  were  there ;  and 
that  a  failure  to  do  so  without  excuse  involves  a  disre- 
'  gard  of  duty,  which  the  court  cannot  assume  against 
an  officer ;  and  in  the  case  tliere  is  no  attempt  to  dis- 
claim such  knowledge.  The  appellant's  argument 
indicates  a  belief  that,  before  a  fact  in  a  case  can  be 
regarded  as  established,  it  must  be  testified  to  directly 
or  admitted,  for  it  inquires :  '*  Who  testifies  to,  says  or 
admits  the  facts?"  Facts  may  be  assumed  in  judicial 
proceedings  from  other  facts  known  in  the  case  when 
but  the  single  conclusion  is  xjonsistent  therewith. 

The  appellant  complains  that  the  court  "ignored" 
the  question  of  excessive  damages,  and  says  "it  was 
assigned  as  error ; "  but  does  not  say  that  the  assign- 
ment was  argued,  nor  was  it.  And  under  repeated 
decisions  it  was  waived,  and  could  not  be  considered. 
See  Patterson  v.  Seaton^  70  Iowa,  689 ;  Clark  v.  Town 
of  JSpworth,  61  Iowa,  750;  Beeson  v.  Railroad^  62 
Iowa,  173 ;  Wood  v,  Whitton,  66  Iowa,  295 ;  Wood  & 
Co.  v.  JTallowell,  68  Iowa,  377. 

Other  complaints  in  the  petition  are  equally  with- 
out merit,  and  the  petition  for  a  rehearing  is  over- 
ruled. 


Robert  Johnson,  Appellee,  v.  E. 

Appellants. 


1. 
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V.  Miller  et  aZ.,   jg   45 
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Malicious  Prosecution:  vehdiot:  frbsumftion.  Where  in  an  jiH 
action  for  malicious  prosecution  th^  jury,  under  proper  instruc- 
tions, returned  a  general  verdict  in  favor  of  the  plaintiff,  held,  that 
it  must  be  presumed,  in  the  absence  of  a  special  finding  to  the 
contrary,  that  the  jury  found  that  the  criminal  prosecution  com- 
plained of  was  instituted  by  the  defendant. 
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2.      :  ADVICE  OF  COUNSEL  :    BELIEF  AS  TO  GUILT  :    GOOD  FAITH: 

DEFENSE.  It  is  DO  defense  to  an  action  for  malicious  prosecution 
that  the  proceedings  were  instituted  by  the  defendant  upon  the 
advice  of  counsel,  after  a  full  and  fair  statement  to  him  of  all  the 
material  facts  in  the  case,  if  the  defendant  did  not  believe  the 
accused  to  be  guilty. 

8.      :  PROBABLE  CAUSE  :  EVIDENCE :  SPECIAL  FINDINGS  :  JUDGMENT. 

The  special  verdict  returned  by  the  jury  showed  a  finding  of  facts 
such  as  to  warrant  a  suspicion  of  the  plaintiff 's  guilt  of  the  crime 
of  larceny,  but  not  such  as  to  lefid  to  a  belief  of  guilty.  Held,  that 
such  verdict  was  consistent  with  a  general  verdict  for  the  plaintiff 
upon  the  theory  that  the  defendants  did  not  believe  the  plaintiff 
-  guilty,  and  it  must  be  presumed  from  the  general  verdict  that  the 
jury  so  found. 

4.  Practice:  arrest  of  judgment.  A  motion  in  arrest  of  judgment 
is  only  available  when  the  facts  stated  in  the  petition  do  not  entitle 
the  plaintiff  to  any  relief  whatever. 

Appeal  from  Black  Sdwk  District  Court. — Hon.  D.  J. 

Lenehan,  Judge. 

Tuesday,  January  27,  1891. 

Action  for  malicious  prosecution.  There  was  a  trial 
by  jury,  by  whom  certain  special  findings  were  returned 
with  a  verdict  for  the  plaintiff.  The  defendants'  motion 
for  judgment  on  the  special  findings  and  in  ariest  of 
judgment  was  overruled,  and  judgment  was  rendered 
for  the  plaintiff  on  the  general  verdict.  The  defendants 
appeal. — Affirmed. 

Boies  J  Rusted  &  Boies^  for  appellants. 

WJieeler  &  Moffitt  and  Wojf  &  Hanley^  for  appellee. 

Given,  J.— I.  The  questions  presented  by  this 
appeal  arise  upon  the  defendants'  motion  for  judgment, 
and  their  motion  in  arrest  of  judgment;  Twenty-eight 
special  interrogatories  were  submitted  to,  and  answered 
by,  the  jury,  two  of  which  were  at  the  request  of  plain- 
tiff, and  twenty-six  at  the  request  of  defendants.  The 
defendants'  motion  for  judgment  on  the  special  findings 
is  upon  three  grounds,  namely:  ^^ First  Because  it 
is  established  thereby  that  defendants  did  not  institute 
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or  commence  the  criminal  prosecution  complained  of  by 
plaintiff.  Second^.  Upon  the  facts  found,  they  are  pro- 
tected by  the  advice  of  counsel.  Third.  Upon  the 
facts  found,  there  was  probable  cause  for  prosecution.** 
The  interrogatories  are  not  only  numerous,  but  some- 
what lengthy,  and  it  is  unnecessary  to  an  understanding 
of  the  questions  discussed  that  we  more  than  state  their 
substance  in  connection  with  the  questions  under  con- 
sideration. 

II,  There  is  no  direct  finding  as  to  whether  the 
defendants  did  commence  the  criminal  prosecution 
1.  Malicious        complaiuod  of .     lu  the  abseuce  of  a  special 

verd^o"^^^*^'  finding  to  the  contrary,  we  must  presume 
preHumption.  f^om  the  general  verdict  that  the  jury 
found  that  the  defendants  did  commence  the  criminal 
prosecution.  Such  a  finding  was  necessary  to  be  made 
before  they  could  find  a  verdict  for  the  plaintiff,  and  all 
questions  arising  in  the  case,  not  covered  by  the  special 
findings,  are  to  be  considered  as  having  been  found  in 
favor  of,  and  covered  by,  the  general  verdict.  Cook  v. 
Howe,  77  Ind.  442 ;  Hice  v.  Manford,  11  N.  E.  Rep. 
(Ind.)  284;  Lassiter  v.  Jackman,  88  Ind.  118 ;  Acton  v. 
Coffman,  74  Iowa,  17.  It  is  fairly  inferable,  from  the 
findings  hereafter  noticed,  that  the  jury  did  fully  under- 
stand this  issue,  and  find  that  the  defendants  not  only 
commenced  the  prosecution,  but  did  have  something 
more  to  do  with  prosecuting  a  second  indictment  than 
merely  to  state  facts  within  their  knowledge  to  the  dis- 
trict attorney. 

III.  In  response  to  the  second  interrogatory 
submitted  by  the  plaintiff,  the  jury  found  that  the 
2  .  advice       defendants,  in  the  prosecution  of  the  plain- 

'  beMt"Iirto        tiff>  did  not  **act  in  good  faith,  upon  the 

faiih:*^*'**        advice  of  counsel,  believing  the  plaintiff 

defense.  guilty  of   such    charge.*'    The   following 

questions  submitted  at  the  request  of  the  defendants 

were  answered  in  the  affirmative: 

*'If  you  have  answered  plaintiff's  second  interrog- 
atory that  defendants  did  not  act  in  good  faith,  upon 
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the  advice  of  counsel,  believing  plaintiflf  to  be  guilty, 
will  you  now  answer  whether  defendants  fully  and 
fairly  stated  to  the  prosecuting  attorney  all  of  the  mate- 
rial facts  for  and  against  the  theory  of  plaintiflE '  s  guilt, 
which  had  come  to  their  knowledge  before  the  first 
indictment  ?    A.    Yes. 

"Q.  Did  the  district  attorney,  after  such  statement, 
advise  defendants  that  there  was  probable  cause  to 
believe  the  plaintiflf  guilty,  and  advise  defendants  that 
his  case  should  be  submitted  to  the  grand  jury?  A, 
Yes. 

"Q.  Did  defendants  go  before  such  grand  jury  by 
reason  of  his  advice,  and  in  obedience  to  a  subpoena, 
legally  served  upon  them,  and  give  their  evidence,  and 
the  only  evidence  which  they  gave  on  that  occasion! 
A.    Yes." 

It  will  be  seen  from  these  findings  that  while  the 
jury  found  that  the  defendants  fully  and  fairly  stated 
to  the  prosecuting  attorney  all  of  the  material  facts  for 
and  against  the  plaintiff,  which  had  come  to  their 
knowledge,  they  did  not  believe  the  plaintiff  guilty  of 
the  larceny.  The  contention  is,  whether  the  advice 
of  counsel  is  a  protection  to  one  who  commences  a 
prosecution  against  another  who  is  not  guilty,  and 
whom  he  does  not  believe  to  be  guilty.  It  is  good  faith 
that  excuses  from  wrongfully  commencing  or  continuing 
the  criminal  prosecution.  Certainly  one  cannot  be  said 
to  act  in  good  faith  who  causes  the  prosecution  of 
another  on  a  charge  of  which  he  does  not  believe  him 
guilty.  In  Center  v.  Spring^  2  Iowa,  393,  it  is  said  as 
the  general  expression  of  the  rule,  that  if  ''the  defend- 
ant misrepresents  the  fact  to  such  counsel,  if  he  does 
not  act  in  good  faith  under  the  advice  received,  if  he 
does  not  himself  believe  that  there  is  cause  for  the 
prosecution  or  action,  he  will  not  be  protected."*  The 
court  instructed  that  if  the  defendant  acted  in  good 
faith  upon  the  opinion  given  by  the  attorney,  ''that 

*  The  opinion  at  this  point  should  read  :  "In  Acton  v,  Coffman, 
74  Iowa,  17,  the  court  instructed,"  etc.  See  supplemental  opinion, 
p.  700.— Reporter.] 
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he  believed  himself  that  there  was  cause  for  the 
prosecution,"  then  he  is  not  liable.  In  that  case, 
the  jury  found  specially  that  the  defendant  did  seek 
the  advice  of  counsel;  that  the  attorney,  with  a 
full  knowledge  of  the  facts,  advised  that  a  suit  was 
maintainable,  and  that  the  defendant  acted  on  that 
advice  in  commencing  the  prosecution.  In  that  case, 
as  in  this,  the  question  was  whether  the  facts  thus 
found  conclusively  show  that  the  general  verdict  is  so 
inconsistent  therewith  that  it  must  be  set  aside.  The 
court  says :  "It  must  be  assumed  that  the  jury  followed 
the  instructions  above  set  out.  Therefore,  they  must 
have  found  that,  although  the  plaintiff  stated  the  facts 
to  counsel,  and  acted  on  the  advice  of  counsel  in 
commencing  the  criminal  action,  yet,  in  doing  so,  he 
did  not  act  in  good  faith,  or  that  he  himself  did  not 
believe  there  was  probable  cause  for  prosecution."  In 
that  case  as  in  this,  the  instruction  was  not  excepted  to, 
and  constituted  the  law  of  the  case. 

It  is  contended  that  the  finding  that  the  defendants 
did  not  act  in  good  faith,  upon  the  advice  of  counsel, 
believing  the  plaintiflf  guilty  of  the  charge,  is  the 
finding  of  a  mere  inference  or  conclusion,  and  is  over- 
come by  the  other  findings.  If  it  be  the  finding;  of  a 
mere  conclusion,  it  is  sustained  by  the  general  verdict, 
and  there  is  nothing  in  the  other  findings  to  negative  it, 
as  it  is  nowhere  found,  even  by  inference,  that  the 
defendants  believed  the  plaintiff  guilty. 

IV.  Probable  cause  is  defined  to  be  "a  reasonable 
ground    of     suspicion,     supported    by    circumstances 

J .  probable    suflSciently  strong  in  themselves  to  warrant 

Seme: Special  ^  cautious  mau  lu  the  belief  that  the  person 
fl,jdini«:  judg-  accused  is  guilty  of  the  offense  with  which 
he  is  charged."  It  is  a  mixed  question  of 
fact  and  law.  The  sufficiency  of  the  circumstances 
to  constitute  probable  cause  is  a  question  of  law  for  the 
court,  and  the  evidence  of  the  circumstances  is  for  the 
determination  of  the  jury.  Center  v.  Spring^  2  Iowa, 
893,  and  authorities  therein  cited. 
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The  facts  found  by  the  jury  are,  in  substance,  these: 
Pour  calves  were  stolen  from  defendant  Foreman  on  the 
night  of  June  3,  1874,  in  Jones  county.  In  October  fol- 
lowing. Foreman  found  the  calves  in  the  i)ossession  of 
defendant  Potter,  in  Green  county.  Potter  claimed 
to  have  purchased  the  calves  of  the  plaintiflF,  in  Jones 
county,  on  June  4,  1874.  Foreman  soon  after  commu- 
nicated these  facts  to  the  plaintiff,  who  conceded  that 
he  did  sell  t^e  calves  to  Potter  on  or  about  June  4, 
1874,  and  claimed  that  he  had  purchased  them,  while 
running  on  a  common  six  or  seven  miles  from  Foreman's 
place,  of  a  stranger  who  said  his  name  was  Smith,  at 
about  eleven  o'clock,  on  or  about  June  4,  to  be  delivered 
in  a  pasture  six  or  seven  miles  away,  where  he  after- 
wards found  the  calves,  but  did  not  iind  the  stranger ; 
that  the  plaintiff  thereafter  settled  with  Potter  for  the 
calves,  and  gave  his  note  for  the  value  thereof  ;  and  that 
the  plaintiff  never  gave  any  other  explanation  of  his 
possession  of  the  calves  to  the  defendants  prior  to 
the  commencement  of  the  criminal  prosecution.  The 
further  findings  show  that  these  facts  were  known 
to  the  defendants.  Foreman,  Potter  and  Fall,  at  the 
time  of  the  commencement  of  the  prosecution,  but  were 
not  known  to  the  other  defendants.  There  is  a  further 
finding  that  neither  of  the  defendants  had  been  informed 
of  any  mistake  in  the  admission  of  the  plaintiff  that  he 
had  had  the  stolen  calves  in  his  possession,  and  sold 
them  to  Potter,  until  after  the  commencement  of  the 
criminal  proceedings,  and  that  at  the  time  the  proceed- 
ings were  commenced,  the  defendants  did  believe  the 
admission  of  the  plaintiff,  that  he  did  have  the  stolen 
calves  in  his  possession,  to  be  true. 

In  instructing  upon  the  question,  whether  the 
defendants  had  probable  cause  for  believing  the  plaintiff 
guilty,  the  court,  following  the  suggestion  made  on  the 
former  appeal  ( 63  Iowa,  538 ),  grouped  together  in  an 
instruction  the  facts  which  the  evidence  tended  to  prove, 
and  directed  the  jury  that,  if  the  defendants  discovered 
and  believed  that  the  statements  of  the  plaintiff,  as  to 
the  details  of   the  purchase  as  claimed  by  him,  were 
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unreasonable,  contradictory  and  improbable,  then  snch 
facts  coming  to  their  knowledge,  and  believed  by  them, 
would,  in  law,  constitute  probable  cause  for  a  criminal 
prosecution.  There  is  no  direct  finding  as  to  whether 
there  was  probable  cause  or  not,  and  the  facts  found, 
though  such  as  to  warrant  suspicion,  do  not  necessaril/ 
lead  to  a  belief  of  guilty.  The  inference  from  the 
general  verdict  is  that  the  jury  found  that  there  was  a 
want  of  probable  cause,  and  this  they  might  do  upon 
the  conclusion  that  the  defendants,  though  believing  the 
plaintiff's  explanation  of  his  possession  to  be  suspicious, 
did  not  believe  him  guilty.  It  is  only  when  the  special 
findings  of  facts  are  manifestly  inconsistent  with  the 
genei^  verdict  that  the  special  findings  should  control. 
Hardin  v.  Branner^  25  Iowa,  864 ;  Clark  v.  Warner ^  82 
Iowa,  219;  Mershon  v.  Ins.  Co.^  84  Iowa,  87;  Conner 8 
V.  Railroad^  71  Iowa,  490.  There  is  no  manifest 
inconsistency  between  these  findings  and  the  verdict. 
They  are  reconcilable  upon  the  theory  that  the  defend- 
ants did  not  believe  the  plaintiff  guilty. 

As  it  follows  from  these  conclusions  that  the 
appellants'  motion  for  judgment  on  the  special  findings 
was  rightly  overniled,  it  is  unnecessary  that  we  notice 
the  discussion  as  to  the  defendants'  liability  for  the 
finding  for  the  second  indictment; 

V.  A  motion  in  arrest  of  judgment  is  only  available 
* '  if  the  facts  stated  by  the  petition  do  not  entitle  the 

plaintiff  to  any  relief  whatever."  Code, 
'  arrf 8t  of  judg-   scc.    2650.      The    ground    of   defendants' 

motion  is  that  the  court  havihg  instructed 
the  jury  to  find  for  the  defendants,  on  the  charge  of 
conspiracy,  there  were  no  allegations  upon  which  a  joint 
judgment  could  be  rendered  against  the  defendants.  It 
is  a  sufficient  answer  to  say  that  the  facts  stated  in  the 
petition  did  entitle  the  plaintiff  to  some  relief,  and, 
therefore,  the  questions  discussed  could  not  be  raised  by 
a  motion  in  arrest  of  judgment. 

A  careful  consideration  of  the  whole  record  leads  us 
to  the  conclusion  that  the  judgment  of  the  district  court 
should  be  affirmed 
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Given,  J. — ^Onr  review  of  the  former  opinion  in  the 
respects  in  which  it  is  questioned  by  the  petition  and 
argument  for  a  rehearing  leads  us  to  the  conclusion  that 
there  is  no  sufficient  reason  for  granting  a  rehearing. 
The  petition  is,  therefore,  overruled. 

On  the  hearing  of  that  petition  our  attention  was 
called  to  our  omission  in  the  third  paragraph  of  the 
opinion,  as  filed  and  published  in  47  N.  W.  Rep.  903,  to 
cite  the  case  of  Acton  v,  Coffman^  74  Iowa,  17,  in  the 
proper  connection.  Following  the  quotation  in  that 
paragraph  from  Center  v.  Spring^  2  Iowa,  393,  the 
opinion  should  read  as  follows :  *'  In  Acton  v.  Coffmany 
74  Iowa,  17,  the  court  instructed,"  et<5.,  as  found  in  the 
opinion. 


W.  P.  L.  MuiB,    Administrator,    Appellee,    v.  M.  J. 

Miller,  Appellant. 

1 .  Beplevin :  oounterclaih.  A  father  at  the  age  of  eighty  years, 
having  six  children,  and  three  grandchildren  by  a  daughter  then 
deceased,  and  having  determined  to  make  division  of  his  prc^)erty 
among  his  heirs  before  he  died,  summoned  those  of  his  heirs  hving 
near  him  to  meet  with  him  on  a  day  named,  when  he  separated 
his  property  into  seven  shares,  in  accordance  with  the  provisions 
of  a  will  previously  made,  and  delivered  to  the  heirs  present, 
among  whom  was  the  defendant,  their  shares  in  notes  and  secur- 
ities, and  intrusted  the  shares  of  the  absent  heirs  to  those  present 
for  delivery,  which  was  duly  made.  A  few  months  after  this  the 
father  died,  and  the  administrator  having  commenced  this  action 
to  recover  tiie  notes  and  securities  received  by  the  defendant,  upon 
the  ground  that  the  fatlier,  at  the  time  of  the  distribution,  was 
entirely  incapacitated  to  transact  any  business,  and  was  prevailed 
upon  to  make  the  same  through  undue  influence,  the  defendant 
answered,  setting  up  the  above  f<tcts.  and  that  there  were  no  debts 
owing  by  the  estate,  and  by  cross-petition  sought  to  have  his  right 
to  the  property  in  question  quieted  in  himself,  and  asked  that  the 
case  be  consolidated  with  another  action,  to  which  he  was  not  a 
party,  and  be  transferred  to  the  equity  side  of  the  docket,  and  tried 
as  an  equitable  action.  Held,  that  a  demurrer  to  the  cross-petition 
was  properly  sustained  as  being  in  the  nature  of  a  counterclaim^ 
which  under  section  3220  of  the  Code  cannot  be  pleaded  in  actions 
for  the  recovery  of  specific  personal  property 


MuiR  V.  Miller.  701 


5.    :  COKTRACT:  BEsassiON.    At  the  time  of  the  difitribution  of 

hiB  estate  the  father  received  a  bond  from  the  heirs  to  support  him 
during  the  remainder  of  his  life,  but  nothing  was  ever  done  under 
it,  and  the  plaintiff  made  no  offer  to  return  the  same  before  com- 
mencing this  action.  Held,  that  the  father  being  dead  the  obli- 
gation for  support  was  at  an  end,  and  its  return  was  not  necessary 
to  the  right  of  action  herein.  - 

8. :    EVIDENCB:     TBAKSACnONB   WITH   PEB80NS   DECEASED.     At 

the  meeting  when  the  distribution  was  effected  there  was  a  general 
conversation  betw'een  the  father  and  those  present,  among  whom 
was  the  wife  of  the  defendant.  Heldy  that  the  wife  was  disqualified 
from  testifying  to  such  conversations  under  the  provisions  of  section 
8G30  of  the  Code. 

4. :   :  .    One  of  the  heirs,   however,  who   was 

interested  in  the  division  of  the  property,  but  not  in  this  action, 
and  whose  interest  was  contingent  and  uncertain,  hdd,  to  be  a 
competent  witness  as  to  communications  and  transactions  between 
himself  and  the  father. 

6.     :  CONTRACT  :  UNDUE  INFLUENCE.    Testimony  that  the  father 

told  a  witness,  that  *'  the  boys  wanted  him  to  divide  up  his  notes," 
hdd^  competent  upon  the  question  of  undue  influence  as  against 
the  defendant,  although  the  latter  was  not  shown  to  be  one  of 
them. 

0.  :  instructions:  undisputed  facts.  Where  a  fact  neces- 
sary to  the  plaintiff's  cause  of  action  is  so  established  as  to  be 
beyond  dispute,  the  court  may  properly  refuse  to  instruct  the  jury 
as  to  the  necessity  of  proof  of  such  fact. 

AppeUlfrom  Van  Buren  Distriet  Court — Hon.  D.  C. 

Leggett,  Judge. 

Wednesday,  January  28,  1891. 

The  plaintiff  is  the  administrator  of  the  estate  of 
Samuel  J.  Miller,  deceased,  who  died  in  February,  1885, 
intestate,  leaving  no  widow.  lie  was  the  father  of 
seven  children, — a  daughter,  whose  death  preceded  his ; 
and  six  sons,  who  survived  him,  namely,  T.  J.,  S.  J., 
M.  J.,  George,  John  and  William.  The  daughter  left 
three  children  surviving  her,  namely,  A.  and  George 
Carnes  and  Mary  Scotten.  On  the  twelfth  day  of  Sep- 
tember, 1884,  Samuel  J.  Miller,  being  then  eighty  years 
of  age,  executed  his  last  will  and  testament,  by  which  his 
estate  v/ud  divided  into  seven  equal  parts,  each  part  of 
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the  value  of  forty-five  hundred  and  ninety-two  dollars 
and  ninety  cents.  His  entire  estate  was  person^al,  except 
a  tract  of  land  in  Missouri,  of  the  value  of  three  hundred 
dollara.  The  will  gave  to  each  of  the  sons  one  share,  and 
of  the  seventh  share  it  gave  to  each  of  the  grandchildren 
three  hundred  dollars,  and  the  remainder  of  such  share 
was  to  be  divided  equally  between  his  sons,  M.  J.  and 
William  Miller.  Samuel  J.  Miller  afterwards  concluded 
to  divide  his  property  during  his  life,  and  for  that  pur- 
pose summoned  those  of  his  heirs  living  near  him, 
namely,  Thomas,  M.  J.,  John  and  Samuel,  to  meet  with 
him  on  the  tenth  and  eleventh  days  of  October,  1884,  and 
his  property  was  separated  into  distinct  shares,  as  speci- 
fied in  the  will,  and  to  those  present  the  shares  as  pro- 
vided in  the  will  were  delivered  and  possession  taken, 
the  property  consisting  entirely  of  notes  and  securities, 
except  the  land  mentioned.  Of  the  shares  of  the  absent 
heirs,  that  of  George  was  delivered  to  Samuel  for 
him ;  and  that  of  William  to  T.  J.  for  him ;  the 
notes  and  securities  being  properly  assigned  by  the 
donor.  He  then  selected  and  assigned  to  A.  Games 
and  Mary  Scotten  each  three  hundred  dollars  in  notes, 
and  gave  them  to  Thomas  to  be  delivered  to  them. 
He  also  executed  a  deed  for  the  Missouri  land  to  George 
Carnes,  and  delivered  it  to  him,  and  the  same  was  duly 
recorded.  Each  of  the  heirs  has  received  the  share 
allotted  to  him  or  her,  and  still  retains  it.  After  the 
division  and  delivery  of  the  property  as  above  stated, 
Samuel  J.  Miller  destroyed  the  will  made  by  him 
September  12,  1884. 

The  plaintiflf,  as  administrator,  brings  this  action  to 
recover  the  specific  personal  property  received  by 
defendant  from  his  father,  and  as  grounds  for  recovery 
states  :  "  That,  at  the  time  hereinafter  stated,  and  for  a 
long  time  prior  thereto,  said  intestate  was  enfeebled 
in  body  and  mind,  and  entirely  incapacitated  to  trans- 
act any  business  of  importance,  especially  that  of  deed- 
ing or  giving  away  his  property  ;  that  on  \>t  about  the 
tenth  day  of  October,  1884,  the  said  defendants,  taking 
advantage  of  the  incapacity  of  said  intestate,  and  by 
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persuasion  and  undue  influence,  wrongfully  obtained 
from  him  a  large  amount  of  money,  promissory  notes,  ^ 
mortgages,  accounts  and  securities  of  the  aggregate 
value  of  sixty-four  hundred  and  thirty-nine  dollars  and 
fifty  cents  at  the  time  they  were  so  obtained^  a  more 
particular  desciiption  of  which  the  plaintiff  is  unable  to 
ascertain  or  give. ' ' 

The  allegations  of  the  petition  are  denied,  and  in  an 
"answer  and  cross-petition"  the  defendant  sets  out  the 
facts  in  substance  as  above  stated,  with  other  facts  not 
important  to  recite,  other  than  that  there  are  no  debts 
against  the  estate;  that  like  suits  are  pending  against 
some  of  the  other  heirs,  and  some  of  the  heirs  are  resi- 
dents of  other  states,  and  have  with  them  the  property 
received  by  them. 

The  cross -petition  asks  relief  as  follows :  "  Where- 
fore, this  defendant  prays  that  this  case  be  consolidated 
with  number  1,938  on  this  docket,  and  that  the  issues 
•  on  this  cross-petition  and  of  the  cross-petition  number 
1,938  be  heard  and  determined  at  the  same  time,  and 
that  equity  take  jurisdiction  of  the  matters  involved  in 
the  action,  as  well  as  number  1,938,  and  that  the  issues 
herein  as  well  as  therein  be  heard  and  determined  and 
a  decree  be  entered  and  rendered  confirming  the  validity 
of  said  division,  quieting  the  rights  of  defendant  to  the 
property  rights  and  credits  transferred  to  them  in  said 
division,  and  that  each  and  all  of  the  defendants  hereto, 
and  plaintiff,  also,  be  barred  and  forever  estopped  from 
disputing  the  same,  and  be  perpetually  enjoined  from 
ever  hereafter  disputing  the  validity  of  said  division  for 
any  cause  whatever,  and  that  said  defendants'  rights 
thereunder  to  the  property  transferred  by  decedent  to 
this  defendant  be  quieted  and  confirmed,  and  for  such 
other  and  further  relief  as  may  be  just  and  equitable, 
and  for  costs." 

To  the  cross-petition  plaintiff  demurred,  and  the 
demurrer  was  sustained  by  the  district  court.  The  issues 
presented  by  the  petition  and  the  denials  in  the  answer 
were  then  tried  to  a  jury  that  returned  a  verdict  for  the 
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plaintiff  for  twenty-two  hnndred  and  twenty-seven  dol- 
I  lars,  on  which  the  judgment  was  entered,  and  from  that 
judgment  the  defendant  appeals. — Affirmed. 


>  • 


SlodUy  Work  &  Brown  and  McCord  &  Johnson^ 
for  appellant. 

Wherry  &  Walker  and  E.  L.  Burton^  for  appellee. 

Granger,    J. — I.     It  is    insisted  to  us    that   the 
action  of  the  district  court  in  sustaining  the  demuiTer 

was  error.     A  ground  of  the  demurrer  is 
'cmiirier-'        that  "  the  facts  therein  stated  show  that 

the  cause  of  action  as  therein  stated  is  not 
a  proper  subject  of  equity  jurisdiction."  It  is  not  to  be 
seriously  questioned  that  the  relief  sought  in  the  cross- 
petition  is  in  the  nature  of  a  counterclaim.  It  asks 
affirraativ^e  relief  in  favor  of  the  defendant  against  the 
plaintilT,  and  is  a  cause  of  action  connected  with  the , 
subject  of  the  action  Ijrought  by  the  plaintiff.  Code, 
sec.  2659,  subd.  2.  As  before  stated,  this  is  an  action 
for  the  recovery  of  specific  personal  property.  Section 
3228  of  the  Code  is  in  the  chapter  "  Of  actions  for  the 
recovery  of  specific  personal  property,"  and  provides: 
"The  action  shall  be  by  ordinary  proceedings,  but 
there  shall  be  no  joinder  of  any  cause  of  action  not  of 
the  same  kind,  nor  shall  there  be  allowed  any  counter- 
claim." An  equitable  counterclaim  pleaded  in  an 
action  for  the  recovery  of  specific  personal  property  is 
certainly  "not  a  proper  subject  of  equity  jurisdiction," 
for  it  is  forbidden  by  the  statute.  The  question  does 
not  admit  of  elaboration,  and  the  district  court  did  not 
err  in  sustaining  the  demurrer. 

II.    The  prominent  question   of   fact  in  the  case 
arose  under  the  allegation  by  the  plaintiff  that  S.  J. 

Miller  was  "  enfeebled  in  body  and  mind, 

*'  reiwiiwkm'*^**    ^^^  entirely  incapacitated  to  transact  any 

business  of  importance,  especially  that  of 
deeding  or  giving  away  his  property,^"  and  that  the 
defendants  took  "  advantage  of  the  incapacity    *    *    « 
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and,  by  persuasion  and  undue  influence,  wrongfully 
obtained"  the  property.  At  the  close  of  liie  plaintiflE's 
direct  testimony  the  defendant  moved  the  court  to  direct 
a  verdict  for  the  defendant,  assigning  as  reasons  there- 
for that  the  evidence  failed  to  show  the  condition  of 
mind  or  influence  as  alleged  to  an  extent  to  justify  a 
recovery,  which  the  court  refused,  and  the  appellant 
complains  of  its  action.  The  questions  thus  presented 
have  received  careful  consideration,  and  the  point  may 
be  dismissed  with  the  statement  that  we  believe  under 
the  rule  so  often  announced,  the  evidence  to  be  such 
that  this  court  should  not  interfere  with  the  action  of 
the  court  below. 

A  further  ground  of  the  motion  is  that  "there  is 
no  evidence  of  a  legal  rescission  of  the  assignment  or 
tender  back  to  defendant."  When  the  assignment  or 
division  of  the  property  was  made  the  sons  gave  ba<5k 
to  the  father  a  contract  in  writing  to  support  him 
during  his  life,  but  nothing  was  ever  done  by  them  in 
pursuance  of  it,  and  there  has  been  no  offer  by  the 
plaintiff  to  return  the  contract.  The  motion  has  refer- 
ence to  the  return  of  this  contract.  The  point  is  not 
well  taken.  The  father  being  dead,  the  obligation  for 
support  is  at  an  end,  and  was  at  the  commencement  of 
the  suit.  There  is,  in  legal  contemplation,  nothing  to 
return. 

III.  Ettie  Miller  is  the  wife  of  the  defendant,  and 
was  present  at  the  time  of  the  division  of  the  property, 

J  .  ^^id^noe  •  ^^^  aided  in  ascertaining  the  amounts  by ' 

iJfti'pSiSM  computing  interest,  and  there  was  a  gen- 
deoeaaed.  ^^al  Conversation  between  the  father  and 
those  present,  sometimes  one  talking  to  him  and  some- 
times another,  but  the  communications  were  not  what 
should  be  called  communications  between  him  and  any 
particular  person.  The  parties  were  to  confer  with  him 
in  regard  to  the  division  of  the  property,  and  the  com- 
munications were  generally  between  him  and  all  that 
were  present,  and  in  a  sense  that  they  were  personal  as 
to  all.  Ettie  Miller  was  one  of  the  number,  and  the 
court  refused,  on  the  objection  of  the  plaintiff,  to  allow 
Vol.  82-45 
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her  to  state  some  of  the  conversations,  and  we  think 
correctly.  Being  the  wife  of  the  defendant,  she  was 
disqualified,  under  Code,  section  3639.  The  cases  of 
Lines  v.  Lines^  54  Iowa,  600,  and  Smith  v.  James^  72 
Iowa,  616,  are  not  in  point. 

IV.  Thomas  Miller  was  a  witness  for  the  plaintiff, 
and,  against  objections  by  the  defendant,  was  allowed 
4.  tm  same.       *^  testify  as  to  communications  and  trans- 
actions between   himself    and  the  father. 

There  was  no  error  in  this.  He  is  not  a  party,  nor  has 
he  any  interest  to  disqualify  him  under  code,  section 
3639.  He  is,  of  course,  an  heir,  and  was  interested  in  the 
division  of  the  property,  but  not  in  this  suit.  Any 
interest  he  may  have  is  contingent  and  uncertain. 
Wormley  v.  Hamburg^  40  Iowa,  22,  and  Zerhe  v.  Reigarty 
4Si  Iowa,  229. 

Some  fifteen  or  twenty  days  after  the  division  of 
the  property,  because  of  some  talk  or  feeling  about  who 
received  the  balance  of  the  seventh  share  after  what 
was  paid  to  the  children  of  the  daughter,  Thomas 
procured  his  father  to  sign  a  certificate  that  neither  he, 
Samuel,  John  nor  George  received  any  part  of  it. 
Thomas  was  allowed  to  state  in  evidence  a  conversation 
he  had  with  the  defendant  about  the  paper,  and  that 
he  (Thomas)  took  the  paper,  after  the  talk  to  his 
father,  and  burned  it  in  his  presence.  A  copy  of  this 
pai)er  was  put  in  evidence,  of  which  there  is  complaint, 
and  it  seems  to  us  that  the  testimony  was  immaterial  as 
bearing  on  any  issue  involved.  It  had  no  bearing  on 
the  condition  of  the  father  or  the  fact  of  undue  influ- 
ence; but  we  do  not  see  how  prejudice  could  have 
resulted.  The  fact  as  to  who  received  the  excess  of  the 
seventh  share  otherwise  appeared  in  the  case.  The 
point  is  not  controlled  by  the  rule  in  Bixby  «.  Carskad- 
don,  70  Iowa,  726. 

V.  Mrs.  Elizabeth  Miller  testified  to  conversations 
she  had  with  her  father,  in  which  he  said  the  boys 
jj .  contract-  Wanted  him   to   divide  his  property,  and 

Jn^"***^"'    ^^®  question  was  asked:     "Did  he  make 
any  statement  as  to  which  one  of  the  boys 
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wanted  him  to  divide  up  his  notes  before  he  did  soi 
A.  Yes ;  he  told  me  the  boys  wanted  him  to  divide  up  his 
notes."  A  motion  to  strike  the  answer,  because  incom- 
petent, was  overruled,  and  rightly  so.  It  is  urged  that 
there  is  nothing  to  show  that  James  was  one  of  the 
" boys  to  whom  he  alluded,"  but  that  would  make  no 
difference.  If  he  was  in  such  a  condition  of  mind  that 
because  of  undue  influence  his  gift  was  invalid,  the  fact 
that  there  was  not  a  concerted  effort  or  conspiracy  to 
influence  him  would  not  affect  the  result,  nor  would  it 
that  only  a  part  of  the  "boys "  influenced  him  to  make 
the  division  or  gift. 

VI.  Complaint  is  made  of  a  neglect  or  refusal  to 
instruct  that  a  demand  for  the  property  was  necessary 

before  the  action  could  be  brought.     An 
tjoM:  undii-    .  instructiou  to  that  effect  was  asked  and 

pafc60  fifccts. 

refused,  but  the  fact  was  unquestioned  in 
the  proof,  and  the  court  had  the  right  to  treat  it  as  an 
established  fact  in  thexcase,  which  it  did. 

Some  other  questions  are  presented  as  to  evidence 
and  instructions  that  we  need  not  consider,  as  they 
relate  to  the  sufficiency  of  the  testimony,  and  as  to 
which  our  opinion  is  expressed  in  the  second  division  of 
the  opinion.  Some  of  the  questions  urged  in  assign- 
ments have  reference  only  to  questions  arising  under  the 
allegations  of  the  cross-petition  to  which  the  demurrer 
was  sustained,  and  do  not  properly  arise  under  the 
issues  presented  to  a  jury. 

The  judgment  should  be  and  is  affirmed. 

supplemental  opinion. 

Tuesday,  June  2,  1891. 

Granger,  J. — It  is  perhaps  due  that  one  point  pre- 
sented by  a  petition  for  rehearing  should  receive  notice 
in  an  additional  opinion.  In  the  first  division  of  the 
opinion  it  is  held  that  the  cross-petition,  to  which  a 
demurrer  was  sustained,  presented  a  counterclaim. 
The  correctness  of  the  holding  is  vigorously  assailed, 
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and,  as  authority  against  the  holding,  we  are  referred  to 
Stuart  t>.  Hines^  33  Iowa,  60 ;  Burroughs  v.  McLain^ 
37  Iowa,  189 ;  Walker  v.  Land  Oo.^  66  Iowa,  751 ; 
Kavaleir  v.  Machula^  Tt  Iowa,  121 ;  Haywood  t).  S^eeber^ 
61  Iowa,  574.  These  cases,  in  the  main,  hold  to  a  rule 
like  this:  That  where  facts  pleaded  are  intended  as 
defensive  matter  only,  but  a  relief  is  asked  which  such 
defensive  facts  would  authorize,  it  will  not  be  regarded 
as  a  counterclaim.  In  most,  if  not  all,  of  such  cases,  it 
will  appear,  upon  examination,  that  the  relief  asked 
would  result,  by  legal  operation,  as  well  without  as  with 
the  piayer  for  relief.  In  none  of  the  cases  referred  to 
does  it  appear  that  a  counterclaim  was  intended, 
which  is  not  true  of  the  case  at  bar.  In  view  of  our 
statute,  we  need  not  consider  the  technical  definition 
of  the  terms,  "counter"  and  "counterclaim.''  An 
amendment  to  the  answer  is  entitled,  "Additional 
answer  and  cross-petition."  The  plaintiff's  petition  in 
this  case  seeks  recovery  from  the  def endiant  because  he 
obtained  the  property  from  Samuel  J.  Miller  when  he 
was  in  such  a  condition  of  mind  that  he  was  incapaci- 
tated to  contract  or  transact  business.  The  cross-peti- 
tion is  too  lengthy  to  reproduce  in  an  opinion,  without 
a  more  urgent  demand  than  appears  here,  but  it  is  there 
claimed  that,  "  even  though  it  should  be  found  that  the 
decedent  was  not,  at  the  time  of  said  division,  of  sound 
mind,  or  that  the  division  was  made  by  reason  of  undue 
influence,"  still,  because  of  other  facts  that  are  recited 
in  the  cross-petition,  it  is  claimed  the  defendant  should 
have  the  title  confirmed  in  him,  and  to  that  end  have 
the  cause  consolidated  with  other  causes,  in  which  this 
defendant  is  not  a  party,  and  the  cause  when  consoli- 
dated tried  by  equitable  proceedings,  and  the  title  of 
other  property  determined  against  the  plaintiff.  Thus 
the  cross-petition  not  only  seeks  to  change  the  kind  of 
action,  but  the  parties  and  the  subject-matter  of  the 
action,  "and  the  judgment  sought  is  one  that  could  not 
be  obtained  under  a  merely  defensive  plea.  The  prayer 
asks  an  adjudication  on  the  cross-petition,  while  the 
answer   in  other  parts  and  respects  pleads  defensive 
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matter.  It  is  not  the  oflSce  of  a  cross-petition  to  plead 
defensive  matter,  but  to  present  a  cross-demand.  Under 
the  revision,  a  cross-demand  was  recognized,  and  was 
new  matter  pleaded  by  the  defendant  against  the  plain- 
tiff, and  on  which  the  defendant  might  have  brought  an 
action  when  the  suit  was  commenced.  Revision,  sec.  2891. 
If  the  cross-petition  presents  a  cause  of  action, — which 
we  may  assume, — ^it  is  an  action  that  the  defendant 
might  have  brought  against  the  plaintiff,  independent 
of  this  suit,  to  settle  the  title  to  the  property  against 
his  claim  to  it  as  administrator.  The  section  of  the 
Revision,  by  which  certain  facts  constitute  a  cross- 
demand,  is  copied  into  the  claim.  Code,  sec.  2659.  The 
cross-petition  is,  both  in  name  and  substance,  something 
more  than  a  defensive  plea.  It  presents  a  cross-demand, 
and  a  cross-demand,  under  the  Code,  is  a  counterclaim. 
A  counterclaim  cannot  be  pleaded  to  an  action  of  this 
kind. 

The  petition  for  a  rehearing  is  overruled. 
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GooDE  &  WiLCOXEN,  Appellants,  v.  D.  W.  Stearns 

et  aL,  Appellees, 

* 

1.  Practice  in  Supreme  Court:  becord  :  abstracts  :  amendments. 

Where  the  abstract  of  the  record  filed  by  the  appellant  states  that  it      I  _87 74 1 

contains  all  the  evidence,  and  the  appellee  files  an  amended  abstract  ^^  ^^ 
which  sets  forth  additional  evidence,  and  avers  that  said  appellant's  ^  H^ 
abstract,  together  with  the  appellee's  amended  abstract  do  not  con- 
tain aU  the  evidence,  and  such  averment  is  not  controverted  by  tLe 
appellee,  the  averment  wiU  be  taken  as  true,  and  the  appeal  will  not 
be  entertained. 

sxtfflehental  opinion. 

2.  In  so  Far  as  the  Opinion  in  the  case  of  Mc Arthur  v.  Idnderman, 
62  Iowa,  807,  is  inconsistent  with  the  rule  above  announced,  it  is 
overruled. 
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Appeal  from   Polk   District    Court. — Hon.    Mabous 

Kavanagh,  Jr.,  Judge. 

Saturday,  January  31,  1891. 

This  is  a  suit  in  equity  to  enjoin  the  defendants 
from  selling  or  removing  certain  brick  from  a  brick- 
yard, which  it  is  alleged  the  defendants  leased  from  the 
plaintiffs,  and  for  judgment  for  rent  of  the  brick-yard. 
A  temporary  injunction  was  allowed,  and  upon  a  hear- 
ing on  the  merits  there  was  a  decree  for  the  defendants, 
and  the  injunction  was  dissolved.  The  plaintiffs  appeaL 
Affi/rmefL. 

E.  J.  Ooode  and  Phillips  &  Harvison,  for  api)el- 
lants. 


r.  8.  Wilcox  and  Ov/mmins  <ft  Wright^  for  appel- 
lees. 

RoTHBOOK,  J. — The  cause,  being  in  equity,  is  to  be 
tried  anew  in  this  court,  if  the  record  contains  aU  the 
evidence  offered  and  introduced  in  the  court  below.  It 
is  claimed  by  counsel  for  appellees  that  the  abstract  of 
the  appellants  is  not  an  abstract  of  all  the  evidence. 
The  appellees  filed  an  abstract  in  which  some  additional 
evidence  is  set  out,  and  it  is  averred  therein  that  includ- 
ing  such  additional  evidence  the  two  abstracts  do  not 
contain  all  of  the  evidence.  This  additional  abstract  is 
in  no  manner  controverted  by  the  appellant.  In  this 
condition  of  the  record  the  appellee' s  abstract  must  be 
regarded  as  true,  and  the  appeal  cannot  be  entertained 
in  this  court.  We  have  repeatedly  so  held,  and  reasons 
for  the  holding  need  not  be  repeated  here.  State  t?. 
Tucker^  68  Iowa,  50 ;  Kearney  v.  Ferguson,  50  Iowa, 
72 ;  Burkhart  v.  Ball^  69  Iowa,  629  ;  Acton  v,  Coffman^ 
74:  Iowa,  17 ;  Marsh  v.  Smith,  73  Iowa,  295 ;  Foley  n. 
Hefferon,  70  Iowa,  572. 

The  decree  of  thei  district  court  is  affirmed. 


I 
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supplemental  opinion. 
Wednesday,  Ootobeb  7, 1891. 

JRoTHROOK,  J. — A  petition  for  rehearing  was  pre- 
sented, and  an  oral  argument  was  made  thereon,  in 
which  it  was  urged  with  great  earnestness  that  the  rule 
announced  in  the  foregoing  opinion  is  contrary  to  the 
former  rulings  t)f  this  court  on  the  question  involved. 

We  have  examined  the  cases  cited  by  counsel  for 
the  appellants,  and  desire  to  say  that  the  case  of  McAr- 
fhur  V.  Lindermanj  62  Iowa,  307,  tends  to  sustain  the 
position  of  counsel.  In  that  case  the  abstract  of  the 
appellants  contained  a  statement  that  it  was  an  abstract 
of  all  the  evidence,  and  the  appellees  filed  an  amended 
abstract  denying  that  the  abstract  of  the  appellants 
contained  aU  the  evidence,  and  setting  forth  what  was 
claimed  to  be  some  additional  evidence,  with  the  state- 
ment that  it  is  furnished,  without  admitting  that  there- 
with the  abstract  contained  all  the  evidence.  Upon  this 
state  of  facts  it  was  held  that,  where  the  abstract  of  the 
appellants  purports  to  contain  all  the  evidence,  the 
appellees  must  supply  what  they  claim  was  omitted. 
In  the  case  at  bar  the  appellants'  abstract  did  purport 
to  be  an  abstract  of  all  the  evidence,  and  the  cases  cited 
are  identical,  with  the  exception  that  in  the  cited  case 
the  appellees  did  not  make  the  question  that  the  two 
abstracts  did  not  contain  aU  the  evidence.  It  will  thus 
be  seen  that  there  is  quite  a  distinction  between  the 
cases.  Of  course,  no  additional  abstract  would  be 
required  of  the  appellants  until  the  issue  is  plainly  ten- 
dered by  the  appellees ;  but,  as  this  is  a  mere  rule  of 
practice,  whatever  is  said  in  the  cited  case  applicable 
to  the  question  must  be  regarded  as  overruled.  The 
general  rule  of  practice  is  that  an  additional  abstract 
of  the  appellees,  not  denied  by  the  appellant,  will  be 
taken  as  true.  This  has  been  so  often  determined  that 
we  need  not  cite  the  cases.  The  case  at  bar  would  be 
within  that  rule  but  for  the  denial  contained  in  the 
appellees'  abstract      When  there  is  such  denial,  the 
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case  comes  within  the  rule  announced  in  Sinoe  v.  JoneSy 
66  Iowa,  156,  where  it  was  held  that,  as  the  api)ellant 
filed  no  transcript,  we  would  regard  the  statements  of 
the  appellee's  abstract  as  true,  dross  v.  RaUroady  51 
Iowa,  683,  and  Kearney  v.  Ferguson^  60  Iowa,  72.  It 
appears  to  us  to  be  the  better  practice  to  follow  the  rule 
so  often  announced  that,  where  an  additional  abstract  of 
appellee  is  not  denied,  it  will  be  taken  to  be  true,  ought 
not  to  be  confided  to  the  evidence  set  out  in  the  addi- 
tional abstract,  but  should  go  to  the  whole  abstract.  The 
failure  to  deny  the  correctness  of  the  evidence  set  out 
by  the  appellees  is  an  admission  by  the  appellants  that 
they  have  failed  to  properly  present  their  case  to  this 
court.  They  admit  thereby  that  the  statement  con- 
tained in  their  abstract,  that  it  contained  all  the  evi- 
dence, is  not  true,  and  it  is  not  too  much  to  require  them 
to  again  make  the  attempt  to  properly  present  their  case, 
by  denying,  or  rather  reasserting,  that,  as  a  matter  of 
fact,  the  whole  of  the  evidence  is  to  be  found  in  the  two 
abstracts.  Primarily,  it  is  the  duty  of  the  appellants  to 
abstract  and  present  the  case  so  that  the  questions  they 
present  can  be  reviewed  in  this  court  without  resort  to  a 
transcript.  They  should  see  to  it  that  this  is  done.  In 
conclusion,  we  may  say  that  the  records  of  causes  pre- 
sented in  this  court  for  several  years  past  show  that  the 
rule  of  the  foregoing  opinion  has  been  generally  under- 
stood as  the  correct  practice  by  the  bar  of  the  state. 
The  petition  for  rehearing  will  be  o  vebbuled. 
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NOTES  OF  CASES  NOT  OTHERWISE  REPORTED, 


[The  cases  reported  under  this  head  were  not  deemed  to  be  of  suf- 
ficient importance  to  be  reported  in  full. — Repobtbb.] 


Thb  State  of  Iowa,  Appellee,  v.  S.  M.  Peck,  Appellant. 

Receiving  Stolen  Property:  verdict:  appeal. 

Appeal  from  Appanoose  District  Court, — Hon.  Dell  8tuabt,  Judge. 

Tuesday,  Januaby  20^  1891. 

The  defendant  appears  to  have  been  tried  and  convicted  of  the 
crime  of  feloniously  receiving  stolen  goods.    He  appeals. — Affirmed. 

Oeo.  D.  Porter,  for  appellant. 

John  Y.  Stone,  Attorney  General,  for  appellee. 

Bothbock,  J.— The  cause  is  presented  to  us  upon  a  transcript  of 
the  instructions  to  tlie  jury  requested  by  the  defendant,  and  upon  the 
instructions  given  by  the  court  on  its  own  motion.  The  record  also 
sets  forth  the  verdict,  motion  for  a  new  trial,  and  judgment.  This  is 
the  entire  record.  There  is  no  argument  or  brief  for  either  party.  We 
have  examined  the  case  so  far  as  it  has  been  presented,  and  discover 
no  error.    The  judgment  is  affibhbo. 


The  State  of  Iowa,  Appellee,  v.  W.  T.  Richards,  Appellant 

Saloon  Nuisance :  appeal  :  record. 

Appeal  from  Webster  District  Cowr*.— Hon.  S.  M.  Weaver,  Judge 

Tuesday,  January  20, 1891. 
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Indictment  for  keeping  and  maintaining  a  saloon  nuisance.  Ver- 
dict of  guilty,  and  judgment  thereon,  from  which  the  defendant 
appeals. — Afflrmed, 

t^o  appearance  for  either  par^. 

Gbanokb,  J.—The  case  is  before  us  on  a  transcript  of  the  proceed- 
ings in  the  district  court.  The  record  thus  presented  has  been  exam- 
ined, and,  no  error  to  the  prejudice  of  the  defendant  appearing,  the 
judgment  of  the  district  court  is  ▲ffirmsd. 


The  State  of  Iowa,  Appellee,  v.  GBORas  Silvbbs,  Appellant. 

The  Same  v.  John  Hieschaner,  Appellant 

The  Same  v.  Chas.  Jones  and  James  Enoeb,  Appellants. 

The  Same  v.  Malis  Qallaqbb,  Appelhmt. 

The  Same  v.  J.  B.  Sutton,  Appellant. 

Impaneling  Grand  Jury :  selection  of  bystander  :  stare  decisis. 

Appeals  from  Wapello  District  Court.— Hon.  H.  C.  Traverse,  Judge. 

Wednesday,  January  21,  l(i91. 

The  defendants  were  each  indicted  and  convicted  of  the  crime  of 
keeping  a  nuisance  by  maintaining  a  place  for  the  unlawful  sale  of 
intoxicating  liquors.  They  now  appeaL  The  cases  are  submitted  and 
tried  together  in  this  court.— ^J^r?7ied. 

Burton  dt  Jacques,  for  appellants. 

John  F.  Stone,  Attorney  General,  for  appellee. 

Beck,  C.  J.  —I.  When  the  grand  jury  which  found  the  indictments 
in  these  cases  was  impaneled,  twelve  jurors  answered  to  their  names, 
of  whom  seven  were  selected,  as  prescribed  by  law.  One  of  those  was 
afterwards  excused  by  the  court.  Thereupon  the  sheriff  was  directed 
by  the  court  to  select  a  juror  from  the  bystanders,  whereupon  he 
summoned  one  of  the  five  grand  jurors  who  had  appeared,  and  had 
not  been  selected,  all  of  whom  were  then  in  the  court.  The  defendant 
in  each  case  moved  to  set  aside  the  indictment  on  the  ground  that  the 
grand  jury  had  not  been  lawfully  selected.  The  motion  in  each  cast 
was  overruled. 
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n.    The  facts  of  these  oases  are  identical  with  thoce  of  State  v» 
Ourlagh,  70  Iowa,  141,  in  which  a  motion  to  set  aside  the  indictment 
upon  the  very  grounds  of  the  motion  in  this  case  was  overruled.     The 
decision  in  that  case  is  assailed  by  counsel,  and  we  are  asked  to  over-  . 
rule  it.    We  think  it  was  rightly  decided,  and  we  adhere  to  it. 

III.  Even  did  we  regard  the  prior  decision  as  doubtful,  we  would 
not  disturb  it,  for  there  can  be  no  safety  in  changing  doubtful  rules. 
The  interest  of  the  state,  and  the  right  administration  of  justice, 
demand  that  rules  be  settled,  and  because  a  rule  is  doubtful  it  must 
not  be  held  open  for  change  to  another  doubtful,  rule.  Stability  in  the 
administration  of  the  law  is  demanded,  and  oscillations  in  the  decisions 
of  courts  ought  to  be  avoided.  Changing  decisions  in  doubtful  cases 
does  not  remove  doubt.  Neither  justice  nor  wisdom  requires  a  court 
to  go  from  one  doubtful  rule  to  another.  We  adhere  to  the  rules  of 
State  V.  Ourlagh,  and,  following  it,  we  order  the  judgment  of  the  dis- 
trict court  in  each  of  these  cases  to  be  affibmbd. 

Gbangeb,  J.  (concurring). — I  concur  in  the  affirmance  of  this  case 
solely  on  the  authority  of  State  v,  Ourlagh,  If  it  were  an  original 
question,  I  should  hold  to  the  views  expressed  in  the  dtssenting  opinion 
in  that  case. 

Robinson,  J.  ( dissenting). — I  dissent  for  the  reasons  stated  in  dis- 
senting opinion  in  State  v.  Ourlagh. 


The  State  of  Iowa,  Appellee,  v.  S.  F.  Qioens,  Appellant. 

Criminal  Iiaw:  appeal  :  failqbb  to  pboseoutb  :  disiossau 

Appeal  from  Madison  District  Court— Eois,  O.  B.  Ayebs,  JudgSb 

'  Wednesday,  jANnABY21, 1801. 
Afflrmed, 

O.  W.  Seevers  and  H,  McNeil,  for  appellant 

John  F.  Stone,  Attorney  General,  and  John  A,  Ouiher,  County 
Attorney,  for  the  State. 

(IrvEN,  J.— The  defendant  was  indicted,  tried  and  convicted  en 
two  indictments  for  the  crime  of  embezzlement.  His  motions  for  a 
new  trial  in  each  case  being  overruled,  judgment  was  pronounced  from 
which  he  appealed,  notice  whereof  wasdaly  served,  November  7,  1889. 
The  appellant  having  failed  to  prosecute  his  appeal,  attorneys  for 
appellee  have  filed  a  transcript  of  the  indictments,  judgments  and 
notices  of  appeal,  and  ask  affirmance  of  said  judgment.  We  do  not 
discover  any  errors  in  the  record  before  us,  and  the  judgments  of  the 
district  court  in  said  causes  are«  therefore,  affirmed. 
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Case  1 

139     468 


The  State  of  Iowa,  Appellee,  v.  Robert  Harrison  et  aZ.,  Appellants. 

4 

Assault :  indictment  :  intent. 

Appeal  from  Jefferson  District  Court.— Hoju.  H.  C.  Traverse,  Judge. 

Thursday,  January  22. 1891. 


M.  A,  McCoid,  for  appellants. 

John  Y.  Stone,  Attorney  General,  for  appellee. 

Given,  J.— The  only  question  presented  by  this  appeal  is  whether 
the  indictment  charges  an  assault  with  intent  to  inflict  a  great  bodily 
injury.  The  charge  is  that  defendants  *'  did  with  deadly  weapons, 
to -wit,  certain  clubs  and  sticks  and  rails,  the  particular  description  of 
which  is  unknown  to  this  grand  jury,  then  and  there  in  the  hands  of 
the  said  Robert  Harrison,  Noah  Harrison,  Henrietta  Harrison  and 
Alcina  Harrison,  upon  one  James  Frakes,  make  an  assault  with  the 
intent  then  and  there  unlawfully  and  feloniously  to  beat,  strike,  wound 
and  bruise,  and  did  inflict  upon  the  hqad  and  person  of  the  said  James 
Frakes  a  great  bodily  injury,  contrary  to  and  in  violation  of  law."  In 
State  V,  Clark,  80  Iowa,  517,  it  was  held  that  the  indictment  did  not 
charge  an  assault  with  intention  to  inflict  a  great  bodily  injury.  The 
charge  in  that  case  was  that  the  defendant  "did,  with  a  deadly 
weapon,  to-wit,  a  certain  billiard  cue,  the  particular  description  of 
which  is  to  this  grand  jury  unknown,  which  the  said  Edward  dark 
then  and  there  held  in  his  hands,  make  an  assault  upon  one  A.  B. 
Haskins  with  intent  then  and  there  wickedly,  unlawfully,  maliciously 
and  feloniously  to  strike  and  bruise,  and  did  inflict  upon  the  person  of 
said  A.  B.  Haskins  a  great  bodily  injury."  It  will  be  seen  that,  as  far 
as  the  charge  of  intent  is  concerned,  the  indictments  are  identical.  The 
intent  charged  in  this  case  is  to  beat,  starike,  wound  and  bruise,  but 
does  not  charge  an  intent  to  inflict  a  great  bodily  injury.  For  the 
reasons  given  in  State  v.  Clarke  the  judgment  of  the,  district  court 
must  be  reversed. 

BoTHROOK  and  Robinson,  JJ.,  dissent,  for  the  reason  stated  in  the 
dissenting  opinion  flled  in  the  case  of  State  v.  Clarke  cited  in  the  fore- 
going opinion. 


The  State  op  Iowa,  Appellee,  v.  John  Goeken,  Appellant. 
Intoxicating  Liquors :  appeal. 

Appeal  from  Cass  District  Cowrf.— Hon.  A.  B.  Thornell,  Judge. 
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SATtiRDAY,  January  34,  1891. 

The  defendant  was  convicted  before  a  justice  of  the  peace  upon 
eight  counts  of  an  information  for  the  unlawful  sale  of  intoxicating 
liquors.  He  appealed  to  the  district  court,  where  he  wits  again  tried, 
and  convicted  on  one  count,  and  acquitted  on  the  oihers.  He  appeals. 
Affirmed. 

No  appearance  for  appellant. 

Jchn  F.  Stone,  Attorney  General,  for  the  State. 

I      

RoTHBOCK,  J. — ^The  record  presented  to  this  court  is  a  transcript  of 
the  proceedings  before  the  justice  of  the  peace,  and  a  transcript  of  the 
record  entry  of  the  trial  and  judgment  in  the  district  court,  and  of  the 
instructions  given  by  the  court  to  the  jury,  and  the  verdict  and  judg- 
ment. '  There  Ss  no  argument  for  appellant,  and  no  claim  made  that 
the  verdict  is  not  supported  by  the  evidence.  We  have  examined  the 
record,  and  find  no  error.    Affibmbd. 


Samuel  P.  Withbow,  Appellant,  v.  L.  O.  Lowden,  Appellee. 
Title  to  Beal  Estate :  advebsb  claimant  :  laches  :  estoppel. 
Appeal  from  Hardin  District  Cour^.— Hon.  S.  11  Weayeb,  Judge. 

Satubday,  Januaby  24, 1891. 

Action  to  recover  the  possession  of  real  estate,  and  to  quiet  the 
title  thereto  in  plaintiff.  The  defendant  denies  the  claims  of  plaintiff, 
and  alleges  title  in  himself.  The  district  court  found  against  the  plain- 
tiff, and  rendered  judgment  in  favor  of  the  defendant,  quieting  the 
title  in  him.    The  plaintiff  &ppea\B,'-Affirmed, 

J.  W,  BtUl  andt7.  C.  Slayback,  for  appellant. 

AWrooh  db  Hardin  and  Frank  O.  Loioden,  for  appellee. 

Robinson,  J. — ^The  land  In  controversy  in  this  case  consists  of  two 
hundred  acres  of  land  in  Hardin  county.  It  was  referred  to  in  the 
case  of  Withrow  v.  Walker,  81  Iowa,  651,  and  the  controlling  parts  in 
the  two  cases  are  the  same.  The  defendant  claims  title  by  virtue  of  a 
conveyance  from  the  executors  of  Morris.  Following  the  decision  in 
the  case  cited,  the  judgment  of  the  district  court  ia  abvjbmesu 
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106  aoi 


Ettnicb  Hawkins,  Appellee,  v.  Grant  Haweins,  Appellant. 

Appeal :  fbaohob  :  dbmubrer. 

Appeal  fr(yni  Polk  District  Courf. —Hon.  J.  H.  Hbnderson,  Judge. 

Wednesday,  January  28, 1891. 

Action  In  chancery  by  a  wife  i^gainst  a  husband  to  recoTer  for 
■upport.  A  demurrer  to  the  petition  was  overruled,  and  a  demurrer 
to  the  answer  was  sustained,  and,  the  defendant  failing  to  plead  fur- 
ther, a  judgment  was  entered  against  him  upon  a  default.  He  now 
appeals. — Affirmed, 

PhiUips  <ft  Harviaon,  for  appellant. 

Thomcu  A.  Cheshire,  for  appellee. 


Beck,  C.  J.— I.  The  petition  alleges  the  marriage  of  the 
that  immediately  thereafter  the  defendant  deserted  the  plaintiff, 
wilfully,  and  without  her  fault,  and  has  never  returned  to  her ;  that 
a  son  has  been  born  to  the  parties,  who,  when  the  petition  was  filed, 
was  about  one  year  old ;  that  plaintiff  and  her  son  are  in  destitute 
circumstances,  and  that  defendant  is  receiving  sufficient  wages  to 
enable  him  to  support  them.  On  the  sixth  of  September,  1886, 
defendant  filed  an  answer  denying  that  he  is  the  father  of  the  child, 
and  alleging  that  he  was  by  certain  threats  compelled  to  marry  plain- 
tiff, which  he  did,  with  the  understanding  that  he  would  never  live 
with  her,  and  that  he  is  in  poor  health,  and  receives  a  salary  of  thirty 
dollars  per  month,  which  is  barely  sufficient  for  his  own  support.  An 
additional  abstract  filed  by  plaintiff,  which  is  not  denied,  and  must, 
therefore,  be  taken  as  true,  shows  the  following  facts :  September 
17, 1886,  a  demurrer  was  filed  by  plaintiff  to  the  answer  of  defendant* 
which  was  sustained  on  the  twenty-ninth  day  of  OotoberJfoUowing. 
The  defendant  did  not  elect  to  stand  on  his  answer.  Prior  to  this 
ruling.  October  28,  1886.  defendant,  by  leave  of  the  oourt,  and  with 
the  consent  of  plaintiff's  counsel,  filed  his  demurrer  to  plaintiff's 
petition,  based  upon  the  ground  that  the  facts  alleged  in  the  petition 
do  not  entitle  plaintiff  to  the  relief  demanded.  The  demurrer  was 
overruled  on  the  sixth  of  November,  1886.  To  this  ruling  defendant 
excepted,  and  had  ten  days  in  which  to  answer,  making  no  election  to 
stand  on  his  demurrer.  The  defendant  failed  to  answer  as  required 
by  the  rule  made  in  the  case,  and  thereupon  a  default  was  entered 
against  him,  and  a  decree  thereon  was  rendered,  after  hearing  and 
considering  the  evidence,  granting  the  relief  prayed  for  by  plaintiff. 
The  evidence  is  not  brought  before  us  on  this  appeal,  but  the  oase  is 
presented  upon  an  assignment  of  errors. 
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n.  The  cause  cannot  be  tried  here  de  novo  as  the  eyidence  is  not 
before  us.  It  is  triable  only  upon  errors  assigned.  Cross  v.  Bailroad^ 
51  Iowa,  688.  The  case  has  accordingly  been  submitted  to  us  for 
determination  upon  an  assignment  61  errors  made  by  defendant,  which 
is  based  alone  upon  the  rulings  of  the  court  below  upon  the  demurrers. 

in.  The  defendant,  by  answering  the  petition  after  he  had 
demurred  thereto,  waived  the  error,  if  any  there  was,  in  overruling 
his  demurrer  to  the  petition. 

IV.  By  failing  to  stand  on  his  answer,  and  by  taking  time  to 
further  plead  to  the  petition,  after  his  demurrer  thereto  had  been  over- 
ruled, he  Waived  the  error,  if  any  there  be,  in  the  court's  ruling  sus- 
taining the  petition.  By  failing  to  stand  on  his  demurrer,  and  by 
obtaining  leave  to  plead  over,  he,  in  effect,  admits  that  the  ruling  on 
the  demurrer  is  correct  See  decisions  of  this  court  cited  in  2  McClain's 
Dig.,  pp.  316,  817. 

In  accord  with  these  familiar  rules  the  decree  of  the  circuit  court 

iSAFFIBMBD. 


GmzENS'  SAVINGH3  BANK  OP  St.  Louis,  Appellee,  v.  John  T.  Stewart, 

Appellant.  » 

Appeal :  transgrift  :  byiobnob. 

Appeal  from  Council  Bluffs  Superior   Coitrf.— Hon.   R  E,  Aylbs- 

WORTH,  Judge. 

Wednesday,  January  28, 1891. 

This  is  an  action  in  equity  by  which  the  plaintiff  seeks  to  set  aside 
a  decree  quieting  the  title  to  certain  real  estate,  and  for  other  equitable 
relief.  There  was  a  trial  upon  the  merits,  and  a  decree  for  the  plain- 
tiff.   The  defendant  App&ala,— Dismissed, 

J,  Lyman^  for  appellant. 

FlicJcinger  Bros,  and  L.  W,  Ross,  for  appellee. 

RoTHROOK,  J. — It  appears  from  the  record  that  the  action  was 
tried  in  the  month  of  June,  1889.  An  appeal  was  taken  in  July  of  the 
same  year.  The  evidence  was  reduced  to  writing  by  a  short-hand 
reporter.  The  appellee  moves  to  dismiss  the  appeal  because  the  evi- 
dence in  the  case  was  not  preserved  and  properly  certified  within  the 
time  required  by  statute.  We  think  the  motion  must  be  sustained. 
It  appears  from  the  record  that  the  original  short-hand  notes  of  the 
evidence  were  certified  by  the  judge  and  the  short-hand  reporter,  at 
the  close  of  the  trial.  After  the  trial  the  short-hand  reporter  prepared 
a  type-written  transcript  of  the  evidence,  in  duplicate,  and  a  cop^ 
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jtheoreof  was  handed  to  the  judge  who  tried  the  case,  for  his  use  in 
deciding  the  oase.  Neither  the  original  nor  the  duplicate  waa  ever 
at  any  time  certified  to  by  the  reporter  as  being  a  correct  translation 
of  the  original  notes.  After  the  decision  of  the  case,  the  defendant's 
attorney  procured  the  copy  used  by  the  judge,  and  made  a  written 
copy  of  it,  and  treated  and  used  it  as  a  transcript.  It  was  necessary 
that  the  transcript  of  the  short-hand  notes  should  have  been  properly 
certified  by  the  reporter.  Until  that  is  done  the  transcript  does  not 
become  a  part  of  the  record.  Richarda  v,  Lountbury,  66  Iowa,  687  ; 
Merrill  v*  Bawe,  69  Iowa,  658.  The  last-cited  case  is  exactly  in  point. 
As  the  evidence  Lb  not  in  the  record,  the  cause  cannot  be  tried  anew 
in  this  court,  and  it  is  in  no  condition  for  review  in  any  manner. ' 
The  appeal  will  be  dismissed. 


Bd.  Sweeny  v.  H.  C.  Trayebss,  Judge* 

Friday,  January  80, 1891. 

Certiorari.    Original  proceeding. 

W.  8,  Coen,  for  plaintiff. 

W,  A.  Work  and  «/.  jP.  Blake,  for  defendant 

Beck,  C.  J.— By  a  stipulation  filed  in  this  case  it  was  agreed  that 
it  should  be  submitted  with  the  case  of  Silvers  v.  Traverse,  ante, 
p.  63,  certiorari  proceeding  commenced  in  this  court,  and  determined 
upon  the  same  record  and  papers,  the  causes  being  alike  as  to  facts 
and  principles  of  law.  For  the  reasons  and  upon  the  grounds  set  out 
in  the  opinion  in  the  case  referred  to,  the  plaintiff's  petition  in  this 
case  is  dismissed. 


Chas.  D.  Goldsmith,  Appellant,  v.  H.  L.  Wilson,  Sheriff,  et  ai., 

Appellees. 

Appeal  firom  Order  on  Demurrer:  fraotigb. 

Appeal  from  Sac  District  Court.^Rov.  J.  H.  Maoomber,  Judgeii^ 

Friday,  January  80, 1891. 

Tms  action  was  commenced  in  1884.  It  was  tried  in  the  district 
court,  and  a  judgment  was  rendered  for  the  defendants.  The  plaintiff 
appealed  to  this  court,  and  the  judgment  was  reversed.  After  the 
cause  was  remanded  to  the  district  court  the  defendant  sought  to  have 
a  change  of  forum  to   the  circuit  court  of  the  United  Statee.    The 
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application  therefor  was  gprantod.  The  cause  was  afterwards  remanded 
to  the  dintrict  court.  The  action  on  the  application  of  defendants  was 
continued  for  several  successive  terms.  .Tiie  last  application  for  con- 
tinuance was  made  on  the  second  day  of  October,  1888,  and  it  was 
overruled.  The  active  counsel  in  the  case  were  not  present.  Resident 
counsel,  who  it  appears  had  nothing  to  do  with  the  management  of  the 
case,  withdrew  their  appearance,  and  the  plaintifiF  introduced  his  evi- 
dence, made  material  amendments  to  his  petition  and  took  judgment 
for  the  sum  of  eighty-three  hundred  and  thirty-eij^ht  dollars  and  forty 
cents,  and  two  hundred  and  twenty-four  dollars  costs.  The  defend- 
ants appeared  on  the  first  day  of  the  next  term,  and  on  their  motion 
the  record  entry  of  judgment  was  corrected,  but  the  correction  was 
not  in  any  matter  material  to  the  present  appeal.  Three  days  later  the 
defendants  filed  a  petition  for  a  new  trial.  This  petition  was  after- 
wards amended.  The  petition  was  in  several  counts.  The  defendants 
demurred  to  the  several  counts  of  the  petition.  The  demurrer  was 
overruled  as  to  some  of  the  counts,  and  f'ustained  as  to  the  others. 
The  plaintiff  appeals  from  the  order  overruling  the  demurrer  as  to  some 
of  the  counts. — Dismissed, 

Chas.  JD.  Ooldsmith,  for  appellant. 

John  Otbbons,  Wright,  Baldwin  <fc  Haldane  and  Ehcood  <fc  Zane^ 
for  appellees. 

RoTBROCEi  J. — We  have  stated  the  history  of  the  case  somewhat 
at  length,  to  the  end  that  the  ground  on  which  we  dispose  of  the 
appeal  may  be  fairly  understood.  When  the  demurrer  was  overruled, 
no  further  proceedings  were  had  in  the  case.  It  appears  that  by  con- 
sent the  case  was  to  stand  continued  until  this  appeal  shall  be  deter- 
mined. Appellees  contend  that  an  appeal  cannot  be  taken  from  such 
an  order,  and  they  move  to  dismiss  the  appeal  upon  that  ground.  We 
think  the  motion  must  be  sustained.  The  appellant  did  not  elect  to 
stand  on  the  ruling  on  the  demurrer,  and  the  consent  to  continue  the 
case,  that  appellant  might  have  the  opportunity  of  appealing  to  this 
court,  that  he  might  try  the  question  of  law,  and  leave  the  case  undis- 
posed of  in  the  court  below,  gave  appellant  no  additional  right. 
Appellate  jurisdiction  is  conferred  on  this  court  by  law,  and  not  by 
the  con  Kent  of  the  parties.  The  case  of  Seipple  v,  Blake^  80  Iowa»  143, 
appears  tons  to  be  decisive  of  this  appeal. 

The  appeal  will  be  dismissed. 


M,  £•  BiLLiNGSLT,  Appellant,  v.  W.  H.  Craddook,  Appellee.    " 

Promissory  Note :  fraud  :  burden  of  proof. 

Appeal  from  Decatur  District    Cotxr^— Hon.  John    W.   Harvey, 

Judge. 

Vol.  82-46 
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Saturday,  January  81, 1891. 

Action  on  a  promissory  'note.  Defense,  want  of  consideration, 
and  fraud  in  its  inception.  There  was  judgment  for  the  defendant,  and 
plain tifiF  appeals. — Iteveraed. 

T.  A.  Yates  and  A".  P.  Bullock,  for  appellant. 

No  appearance  for  appellee. 

Oranoer,  J.— The  note  in  suit  was  negotiable,  and  executed  to  C.  A. 
Cordes,  who  indorsed  it  to  the  plaintiff.  Under  the  defense  alleged, 
the  burden  was  upon  the  defendant  to  show  fraud  in  the  inception  of 
the  note,  and  also  that  the  plaintiff  participated  therein,  or  took  the 
note  with  knowledge  thereof.  The  cause  was  tried  to  a  jury,  which 
returned  a  verdict  for  defendant,  on  which  the  judgment  is  based. 
The  appellant  urges  that  the  verdict  is  without  support  in  the  evi- 
dence. Appellee,  with  knowledge  of  such  claim,  makes  no  appearance 
to  resist  it,  or  to  indicate  to  us  what  testimony  there  is  for  iis  support, 
and,  upon  an  examination  of  the  record,  we  conclude  the  appellant  is 
correct,  and  that  the  judgment  should  be  reversed. 


Jas.  C*  Qallagher  et   aL,    Appellees,    v.  Samuel    Bell    et    aL^ 

Appellants. 

Partition:  common  source  of  title  :  evidence. 

Appeal  from  Louisa  District  Court. — Hon.    J.  K.  Johnson,   Judge. 

Saturday,  January  81,  1891. 

Action  for  the  partition  of  real  estate.  The  issues  also  involve  the 
title  to  the  land.  The  district  court  gave  judgment  for  the  plaintiffs, 
from  which  the  defendants  appeal.— .417^^'^^ 

John  Huff  and  E.  W,  Tatlock,  for  appellants. 

Hurley  &  Hale  and  Newman  <Sb  BlakCf  for  appellees. 

Granger,  J.— The  petition  asked  the  partition  of  six  hundred  and 
eighty-three  acres  of  land  in  Louisa  county,  and  represents  that  the 
plaintiffs.  James  C.  and  Mary  E.  Gallagher,  are  the  owners  of 
the  undivided  one-fourth  thereof ;  that  certain  otlier  defendants 
are  the  owners  of  an  undivided  one-fourth,  and  that  Samuel  Bell,  in 
his  lifetime,  was  the  owner  of  an  undividt-d  one-half  thereof.  Samael 
Bell  was  living  at  the  commencement  of  this  suit,  but  has  since 
deceaf  A*),  and  bis  widow  and  other  devisees  are  made  parties  ia.his 
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-stead  ;  but,  for  convenience  in  considering  the  case,  we  will  continue 
to  use  the  name  of  Samuel  Bell  in  speaking  of  that  interest.  Th4. 
<lefendant8.  other  than  Samuel  Btll,  make  no  issue  with  the  plaintififs 
which  we  need  consider,  but,  in  effect,  join  them  as  against  Samuel 
Bell  in  asking  for  partition.  Samuel  Bell,  in  his  answer,  alleges  own- 
ership to  the  entire  tract  of  land,  saying  that  he  **  cla'ms  the  title  to  a 
portion  of  the  land  which  once  belonged  to  Thomas  Bayne  by  virtue  of 
a  deed  made  by  Gideon  Bayne  and  wife  to  this  respondent  for  all  inter- 
est of  the  said  Thomas  Bayne  in  the  estate  of  John  Bayne,  deceased, 
including  his  interest  in  the  land  in  coutroversy,  as  he  is  advised  the 
deed  made  by  the  said  Thomas  Bayne  to  Gideon  Bayne  never  has  been 
put  upon  record  showing  the  transfer  of  the  interestof  the  said  Thomas 
Bayne  to  the  said  Gideon  Bayne,  but  this  respondent,  relying  upon  his 
title  from  said  Gideon  Bayne,  has  been  in  actual,  open,  adverse,  hostile, 
peaceable  and  undisturbed  possession  of  said  land  described  in  the  said 
last-named  deed  for  more  than  ten  yearn  last  past  under  claim  of  right 
and  color  of  title."  The  answer  contains  specific  denials  of  the  allega- 
tions of  title  in  the  plaintiflfs,  or  that  they  have  any  interest  in  the 
land,  and  asks  for  affirmative  relief.  The  district  court  gave  judgmt»nt 
for  defendant  Bell  for  an  undivided  one-half  only  of  the  premises,  and 
for  plaintiffs  as  prayed. 

L  The  plaintiffs  offered  and  were  allowed  to  put  in  evidence  the 
<copy  of  the  patent  issued  by  the  general  governmenc  as  it'^peared  in 
the  recorder*s  office,  to  show  the  claim  of  title  as  indicated  by  the 
abstract  of  title  attached  to  their  petition.  The  objection  was  that  it 
was  incompetent,  being  secondary  'evidence,  and  that  no  proper 
foundation  had  been  laid.  It  will  be  seen  that  appellants  claim  title 
through  or  from  one  Gideon  Bayne,  and  asks  that  their  title,  based 
thereon,  be  confirmed  by  decree.  They  are,  then,  estopped  to  deny 
^he  title  of  Gideon  Bayne.  As  we  understand,  the  appellees  alsio  claim 
title  through  the  same  source,  Gideon  Bayne  being  an  intermediate 
grantor.  The  condition  of  the  record  is  an  acknowledgment  of  the 
title  being  In  Gideon  Bayne,  and  there  was  no  necessity  to  show  the 
title  prior  thereto,  which  was  the  effect  of  the  evidence  complained  of. 

Its  admission  was,  as  claimed  by  appellee,  if  error  at  all,  without 
prejudice. 

II.  The  plaintiffs  are  the  children  of  Catherine  Gallagher,  deceased, 
and  their  title  to  the  land  in  question  is  by  devise  from  her.  A  point 
made  against  the  decree  entered  below  is  that  it  does  not  appear  from 
the  record  that  the  estate  has  been  settled.  A  sufficient  answer  is  that 
it  does  not  appear  from  the  record  that  it  has  not  been  settled.  The 
record  in  no  manner  refers  to.  or  deals  with,  the  question.  It  was  not 
.an  issue  on  the  trial  in  the  district  court,  and  is  not  here. 

The  judgment  below  is  affirmicd. 
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N.  S.  Kenton,  Appellant,  v.  B.  F.  Baker  etoZ.,  Appellees. 

Judgments :  correction  of  errorjs. 

Appeal  from  Jasper  District  Court.— Hoff,  W.  R.  Lewis,  Judge. 

Monday,  February  2, 1891. 

This  is  a  proceeding  by  motion  asking  that  judgment  be  rendered 
against  the  defendants  in  an  action  to  foreclose  a  chattel  mortgage  to 
which  they  were  made  defendants,  but  no  judgment  was  rendered 
against  them  in  the  final  decree.  The  motion  was  overruled,  judg- 
ment being  rendered  against  plaintiff  for  costs.— ^j^rmed. 

Alanson  Clark,  for  appellant 

Kerr  A  McElroy  and  Phillips  A  Day,  for  appellees. 

Beck,  C.  J.— L  Plaintiff  brought  his  action  in  chancery  to  fore- 
close  a  chattel  mortgage  executed  by  oDe  Trammel  upon  fifty  head  of 
cattle.  Wilson  and  Baker  were  made  defendants,  the  petition  alleging 
that  they  had  become  purchasers  of  tlie  cattle :  asked  that,  if  the  cattle 
be  not  found,  judgment  be  rendered  against  Wilson  &  Baker  for  the 
value  of  the  mortgaged  propertjr.  A  trial  was  had,  and  the  mortgage 
was  foreclosed  and  declared  to  be  a  lien  upon  the  cattle  purchased  by 
defendants  Baker  and  Wilson,  but  no  personal  judgi.<tent  was  rendered 
against  them.  The  decree  of  foreclosure  was  rendered  in  September, 
18^5.  The  motion  before  us  was  made  in  the  district  court  in  August, 
1887,  and  the  decision  overruling  it,  which  is  appealed  from,  was 
made  in  November.  1888. 

II.  The  motion  before  us  is,  in  c  Ject,  an  attempt  to  correct 
an  error  in  the  original  decree,  or  is  in  the  nature  of  a  supple- 
mental proceeding  to  obtain  relief  which  the  plaintiff  sought  in  the 
original  action,  and  which  was  deniod  by  the  final  decree  in  the 
case.  It  is  plain  that  this  attempt  must  fail.  The  plaintiff  sought  a 
judgment  against  the  defendants  in  the  original  petition.  Defenses 
to  the  action  as  to  defendants  were  pleaded.  The  issues  of  the  case 
involve  the  plaintiff  *s  right  to  recover  against  the  defendants.  They 
could  have  been  determined  on  the  trial,  and  we  shall  presume  they 
were  determmed  against  the  plaintiff.  The  decree  is  to  be  regarded  as 
an  ad  judication  upon  these  issues,  which  the  plaintiff  cannot  have 
reviewed  and  set  aside  by  this  new  proceeding  by  motion  for  alleged 
errors  in  the  proceedings.  Parties  cannot  in  this  manner  relitigate 
issues  or  raise  new  ones  in  cases  wherein  final  judgments  have  been 
rendered.  Were  not  these  familiar  rules  adhered  to,  there  would  be 
no  end  to  litigation.  But  the  policy  of  the  law  is  to  secure  its  speedy 
end.    Bicklin  v.  Kendall^  73  Iowa,  490. 

These  views  lead  us  to  the  conclusion  that  the  judgment  of  the 
district  court  ought  to  be  affirmed. 
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Thomas  Peck,  Plaintiff,  v.  J.  P.  Conner,  Judge,  Defendant 

Ixijanotion :  contempt  :  parties. 

Monday,  February  3. 1801. 

Procbedinq  by  certiorari  to  review  the  legality  of  proceedings  had 
before  the  defendant,  as  judge  of  the  sixteenth  judicial  district,  against 
the  plaintiff  for  contempt. 

F,  M,  Powers^  for  plaintiff. 

Spurrier,  Coffin  <Sb  Hoyt,  for  defendant. 

Given,  J,— The  recoM  shows  that  E.  W.  and  L.  L.  Peck  were 
enjoined  by  decree  of  the  district  court  of  Carroll  county  from  keeping 
«  saloon  on  premises  describ<^d ;  that  afterwards  they  were  charged 
with  the  violation  of  said  injunction,  and  this  plaintiff  appeared  and 
answered  thereto,  and  was  adjudged  to  be  in  contempt  for  a  violation 
of  said  decree  and  injunction.  He  presents  himself  in  this  proceeding 
by  the  name  of  Thomas  Beck,  and  claims  that,  as  the  proceedings  for 
injunction  and  contempt  were  not  against  Thomas  Peck,  the  defendant 
proceeded  illegally  in  adjudging  Thomas  Peck  guilty  of  the  contempt. 
We  have  no  doubt  whatever,  from  the  record,  that  this  plaintiff  is  the 
identical  person  who  appeared  in  the  former  proceedings  and  answered 
therein  as  one  of  the  parties  defendant.  This  being  so,  the  court  did 
not  proceed  illegally,  and  the  petition  of  the  plaintiff  is,  therefore, 

DISMISSED. 


Geo.  C.  Hull,  for  the  use  of,  etc..  Appellee,  v.  M.  E.  Louquun, 

Intervener,  Appellant. 

Appeal ;  certified  question  of  law  :  review. 

Appeal  from  Boone  District  Court. —B-OV.  D.  B.  Hindman,  Judge. 

Tcesday,  Februarys,  1801. 

The  amount  in  controversy  is  less  than  one  hundred  dollars,  and 
the  question  for  us  must  arise  on  a  certificate  of  the  district  judge 
presenting  a  law  question.  The  question  certified  is  as  foUoi^s: 
**  Whether,  under  the  issues  made  in  the  petition,  answer,  motion  and 
amendment  thereto  of  said  Hull,  and  the  pleading  of  said  Loughlin 
(said  pleadings bein:;  attached  to  the  certificate,  and  being  the  same 
as  herpinbefore  set  out),  where  said  motion  of  said  Hull  is  made  and 
filed  after  verdict,  judgment  and  payment  thereof  by  defendant,  said 
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Hull  is  entitled  to  one-half  of  the  amount  recoTcred  upon  the  bond  of 
a  permit-holder,  given  under  provisions  of  Acts,  Twenty-second  Gen- 
eral Assembly,  chapter  71  thereof,  or  whether  the  entire  amount  so 
recovered  on  such  bond  belongs  to  and  should  be  paid  to  the  school 
fund  of  the  county  wherein  the  action  is  brought.*'  The  district 
court  gave  judgment  for  plaintiff,  and  the  intervener  appeals. 
Dismissed. 

Clayton  Harrington,  S,  B,  Dyer  and  J,  R.  Whit  taker,  for 
appellant. 

Crooks  <Sb  Jordan,  for  appellee. 

Granger,  J. — We  are  without  jurisdiction  in  this  case.  Under 
the  statute  as  construed,  the  district  court  must  certify  to  us  a 
*'  question  of  law.**  A  question  of  law  for  the  purpose  of  the  statute 
can  only  arise  on  a  known  state  of  facts.  Under  the  certificate  before 
us,  we  are  to  go  to  the  petition,  answer,  motion,  amendment  and 
another  pleading,  and  formulate  a  state  of  facts  as  a  basis  for  legal 
inquiry.  We  have  not  the  right,  nor  are  we  disposed  to  do  this.  The 
certificate  should  present  to  us  the  question,  and  not  direct  us  to  the 
place  where  the  material  for  one  can  be  found.  If  we  were  to  enter- 
tain this  case,  the  way  would  be  open,  in  such  cases,  for  the  determina- 
tion of  questions  at  our  instance,  rather  than  that  of  the  district  court, 
as  the  law  contemplates.  This  holding  has  been  so  frequent  that  we 
Tuted  not  refer  to  cases. 

The  appeal  is  dismissed. 


Elizabeth  A.  Francis,  Appellee,  v.  Edward  H.  Litchfield, 

Executor,  Appellant. 

Mortgages :  priority  of  l^ns  :  waiver  :  agency. 

Appeal  from  Webster  District  Cowrf. —Hon.  John  L.  Stevens,  Judge. 

Tuesday,  February  8,  1891. 

This  is  an  action  in  equity,  and  involves  the  question  whether  a 
certain  mortgage  held  and  owned  by  the  plaintiff  is  the  superior  lien 
to  a  mortgage  held  by  the  defendant.  The  mortgages  are  upon  certain 
land  in  Webster  county.  There  was  a  full  hearing  on  the  merits,  and 
a  decree  for  the  plaintiff.    The  defendant  appeals. — Affirmed, 

A,  E.  Clarke  and  Gatch,  Conner  <&  Weaver,  for  appeUant, 

Dollivcr  &  Moore,  for  appellee. 
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roTHBOCK,  J.— It  appears  from  the  evidence  that  on  February  2?, 
1872,  the  land  was  owned  by  Edwin  C.  Litchfield,  a  resident  of  Brook- 
lyn, in  the  Ptate  of  New  York ,  and  on  that  day  he  entered  into  a  writ- 
ten contract  with  A.  H.  Anderson  by  which  he  agreed,  to  convey  the 
land  to  Anderson,  who  agreed  to  pay  therefor  the  sum  of  nine  hundred 
and  sixty  dollars,  in  six  equal  installments,  payable  annuaiJy.  It  was 
provided  in  the  contract  that  when  one-fourth  of  the  principal  debt, 
with  all  accrued  interest,  was  paid,  a  warranty  deed  for  the  land  was 
to  be  made  by  Litchfield,  and  Anderson  was  to  make  a  mortgage  to 
Litchfield  to  secure  the  payment  of  the  unpaid  purchase  money.  On 
June  1,  1878,  Anderson  executed  a  mortgage  on  the  land  in  question, 
and  on  another  tract  of  land  to  Elizabeth  G.  Francis,  the  plaintiff  in 
this  suit.  This  mortgage  was  to  secure  the  payment  of  eight  hundred 
dollars  which  Anderson  borrowed  of  the  plaintiff,  and  the  mortgage 
was  filed  for  record  on  June  15,  1878.  Three  days  after  this  mortgage 
was  filed  for  record  said  Edwin  C.  Litchfield  executed  a  deed  to  Ander- 
son for  the  land,  which  deed  contained  covenants  of  general  warranty, 
except  as  to  taxes  on  the  land.  On  August  15,  1878,  Anderson  exe- 
cut<  d  a  mortgage  upon  the  land  to  Litchfield  to  secure  the  balance  of 
the  purchase  money,  which,  at  that  time,  amounted  to  eight  hundre  I 
and  thirty-five  dollars  and  sixty-one  cents,  and  for  which  Anderson 
executed  his  promissory  notes  by  which  the  time  of  payment  was 
extended  somewhat  from  what  it  was  in  the  original  contract.  There 
is  no  reference  made  in  the  lasSt- named  mortgage  and  deed  to  the  prior 
mortgage  made  by  Anderson  to  plaintiff,  and  the  mortgage  from 
Anderson  to  Litchfield  included  not  only  the  eighty-acre  tract 
originally  purchased,  but  also  the  additional  tract,  which  was  included 
in  the  plaintiff's  mortgage.  This  additional  tract  consisted  of  fifty 
acres. 

It  will  be  observed  that  the  mortgage  of  the  plaintiff  is  prior  in 
point  of  time,  and  if,  at  the  time  it  was  executed,  delivered  and  filed 
for  record,  Anderson  had  been  invested  with  the  title  to  the  land,  it 
would  be  the  prior  lien  on  the  face  of  the  record.    But  when  the 
Anderson  mortgage  was  made  the  title  to  the  land  ^vas  in  Litchfield, 
and,  by  his  contract  with  Anderson,  he  was  entitled  to  have  a  pur- 
chase money  mortgage  when  he  made  the  conveyance.    It  is  claimed, 
however,  that  the  plaintiff  is  entitled  to  priority  by  reason  of  a  parol 
contract  made  by  the  authorized  agents  of  Litohfield  wiih  Anderson, 
by  which  Litchfield  waived  his  right  to  a  first  mortgage  in  the  event 
that  Anderson  could  procure  a  loan  from  the  plaintiff,  and  pay  part 
of  the  money  borrowed  of  the  plaintiff  on  the  contract  for  the  land. 
The  rights  of  the  parlies  turn  upon  the  qu*  stion  of  fact,  whether  a 
valid  parol  contract  was  made  as  claimed.    It  appears  from  the  evi- 
dence that  Litchfield  was  the  owner  of  a  large  quantity  of  wild  land. 
John  Brown,  who  resided  in  the  city  of  Des  Moines,  was  his  general 
agent  for  the  sale  of  his  lands,  and  to  collect  payments  thereon,  and 
transact  business  generally  in  connection  therewith.    An  office  was 
kept  and  maintained  at  the  city  of  Fort  Dodge.     One  Lammay  xv&s 
the  local  agent  in  charge  of  thii  olfice,  and  of  the  lands  of  Litchfield 
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in  that  vicinity.  He  was  required  to  act  ander  the  direction  of  Brown. 
The  evidence  shows  beyond  all  question  that  Lam  may  made  just  such 
an  arrangement  with  Anderson  as  is  claimed  by  the  plaintiff,  and  that 
it  was  closed  up  and  consummated  after  full  consultation,  and  wiUi 
the  consent  of  Brown. 

It  is  claimed  that  neither  Brown  nor  Lammay  bad  any  authority 
from  Litchfield  to  make  the  alleged  parol  contract.  We  do  not  think 
this  pcsition  is  well  taken.  Both  Litchfield  and  Brown  died  before  the 
cause  was  tried  in  the  court  below.  Brown  was  required  to  report 
the  various  traosactions  done  in  Litchfield's  behalf  to  him,  aiid  it  is  to 
be  presumed  that  he  reported  that  he  had  agreed  to  a  change  in  the 
contract  and  to  take  a  second  mortgage  for  the  balance  of  the  purchase 
money.  In  fact  the  parol  contract  entirely  changed  the  relation  of  the 
parties.  Litchfield  was  enabled  thereby  to  secure  a  mortgage  upon 
fifty  acres  of  land  in  addition  to  that  embraced  in  the  original  con- 
tract ;  and  he  was  also  enabled  by  the  new  contract  to  collect  part  of 
his  purchase  money.  He  took  the  mortgage  and  extended  the  time  of 
payment.  He  was  thus  brought  into  actual  personal  contact  with  the 
fact  that  a  new  contract  had  been  made,  and  hia  representatives  ought 
not  to  ask  it  to  be  presumed  that  he  did  not  know  or  did  not  approve 
of  the  acts  of  his  agents. 

The  contract  by  which  Litchfield  bound  himself  to  convey  the  land 
to  Anderson  provided  that  Anderson  should  not  at  any  time,  until 
the  full  payment  of  the  purchase  price  of  the  land,  assign  or  transfer 
his  interest  in  the  land,  or  any  part  of  it,  without  the  consent  of  Litch- 
field first  had,  in  writing.  It  is  insisted  that  evidence  of  an  oral  con- 
tract authorizing  Anderson  to  mortgage  the  land  U  incompetent, 
because  it  contradicts  the  written  agreement.  But,  as  we  have  seen^ 
an  oral  agreement  was  made  which  created  a  new  contract,  different  in 
its  terms  and  conditions,  and  this  provision  of  the  old  contract,  with 
others,  was  waived,  and  superseded  by  the  new  agreement,  and  upon 
sufficient  consideration. 

We  are  united  in  the  conclusion  that  the  decree  of  the  district 
court  should  be  affirmed. 


G.  W.  Gilbert,  Appellant,  v.  O.  C.  Miller,  Appellee. 
Appeal :  record  :  evidence. 

Appeal  from  Black  Hawk  District  Court.— ^on.  John  J.  Net,  Judge. 

Tuesday,  Februarys,  1891. 

AcnoN  to  recover  half  the  value  of  a  party  wall  built  by  the  plain- 
tiff on  a  line  between  the  lots  of  plaintiff  and  defendant,  and  subse- 
quently used  by  the  defendant.  The  defendant,  answering,  denied 
indebtedne^s  to  the  plaintiff,  and  pleaded  a  counterclaim  for  damages 
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accruing  to  him  by  reason  of  the  faulty  construction  of  the  wall.  The 
cause  was  submitted  to  the  court  without  a  jury,  and  a  judgment  was 
-entered  against  each  party,  each  being  adjudged  to  pay  the  costs 
made  by  him.  Each  party  appeals.  The  plain  tiff ,  firdt  perfecting  his 
•appeal,  is  designated  as  the  appellant.— ^j^rmed. 

Mullen  db  Hoff,  for  appellant. 

m 

Boies^  Husted  A  Boies,  for  appellee, 

O.  C  Miller,  pro  ae. 

Beck,  C.  J.— T.  The  petition  alleges  that  the  plaintiff,  in  erecting 
-an  addition  in  the  rear  of  a  three-story  brick  building  owned  by  him, 
built  a  party  wall  on  the  division  of  his  lot,  resting  one-half  on  his 
land  and  one-half  on  the  adjoining  lot  of  defendant,  and  that  defend- 
ant subsequently  built  an  addition  to  his  building  adjoining  plaiutiff 's 
front  building,  which  extends  along  plaintiff  's  line,  and  in  so  doing 
used  the  party  wall  erected  by  the  plaintiff.  The  defendant  denies 
that  the  wall  in  question  rests  one-half  on  plaintiff  *s  land  and 
4illeges  that  it  rests  more  than  one-half  on  defecdant*s  lot,  and,  not 
being  parallel  with  the  division  line  of  the  lots,  it  extends  more  than 
five  inches  beyond  the  line  upon  which  the  plaintiff  is  entitled  to  build. 
The  defendant  alleges  that  he  built  a  one-story  addition  to  his  build- 
ing, and  in  so  doing  used  the  wall  built  by  the  plaintiff.  In  an 
amended  answer  the  defendant  alleges  that  the  plaintiff  and  one 
-^Cohn,  the  defendant's  grantor,  together  constructed  the  front  build- 
ing, and  in  so  doing  established  the  division  line  of  their  lots,  and 
built  the  partition  wall  therein  according  to  such  line,  which  has  ever 
since  been  so  recognized  and  acquiesced  in  without  dispute ;  wherefore, 
it  is  claimed,  that  the  plaintiff  is  estopped  from  claiming  the  true  line 
to  be  o* her  than  was  so  established.  Each  party  assigned  as  errors 
the  rulings  of  the  court  below  agHinst  him  upon  the  admission  of  evi- 
dence, the  findings  of  the  court,  and  the  judgment  against  him,  on 
the  ground  that  they  are  not  supported  by  the  evidence. 

II.  The  abstracts — the  original  by  the  plaintiff,  and  the  amended 
by  the  defendant— fail  to  show  that  they  contain  all  the  evidence.  It 
is  nowhere  averred  or  shown  by  either  party  that  the  abstracts,  singly 
or  together,  present  all  the  evidence.  We  cannot,  thereforo,  consider 
the  assignment  of  errors  of  either  party  based  upon  the  alleged  insuffi- 
ciency of  the  evidence,  and  review  the  judgment  of  the  court 
below  thereon. 

III.  The  defendant  was  permitted,  against  plaintiff's  objections, 
to  prove  by  his  own  testimony  and  the  evidence  of  another  the  man- 
ner and  character  of  the  construction  of  the  party  wall,  the  value  of 
the  property,  and  the  cost  of  changing  the  wall.  It  is  insisted  that 
this  evidence  ought  not  to  have  been  admitted,  for  the  reason  that  the 
defendant,  having  accepted  and  used  the  wall  with  notice  of  the  fact 
wthat  it  varies  from  the  true  line,  cannot  object  to  paying  one-half 
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thereof,  and  cannot  claim  damages  on  his  counterclaim  on  account  ct 
such  variation.  The  objection  to  the  evidence  is  based  upon  fact» 
which  do  not  appear  to  have  been  admitted  by  the  pleadings  or  other- 
wise. It  was  n  jt  competent  for  the  court  to  determine  upon  the  evi- 
dence that  these  facts  were  efitablished.  That  was  a  question  for  th» 
jury.  But,  even  were  the  decision  based  upon  the  determination  that 
the  facts  were  not  established  by  the  evidence,  we  cannot  say  that  the^ 
court's  conclusion  was  wrong,  for  we  have  not  all  the  evidence  before^ 
us.  We  conclude  that  plaintiff,  on  his  appeal,  shows  no  error  m  the 
rulings  of  the  district  court. 

IV.  The  plain tilf,  against  defendant's  objection,  was  permitted 
to  introduce  evidence  tending  to  show  what  was  the  true  division 
line  between  the  lots  of  the  parties.  The  evidonre,  it  is  insisted,  was 
not  competent,  for  the  reason  that  the  plaintitt',  having  joined  with 
defendant's  grantor  in  erecting  the  main  buildings  and  establishing^ 
the  party  wall  between  them,  and  for  fifteen  years  recognized  it,  can- 
not now  be  permitted  to  show  that  it  was  not  the  true  line.  But  aa 
tlie  facts  upon  which  the  objection  is  based  are  not  admitted  by  the 
plaintiff,  and  it  was  not  competent  for  the  court  to  determine  them, 
and,  if  competent,  we  could  not  review  the  court's  decision  thereon, 
because  we  have  not  all  the  evidence  before  us,  we  are  required  to  hold 
that  the  court  below  rightly  overruled  the  defendant's  objection  to  the 
evidence. 

Ihese  considerations  lead  us  to  the  conclusion  that  the  judgment 
of  the  district  court  ought  to  be,  on  the  appeals  of  both  parties* 

▲FFIUMED. 


Michael   Holdbkbaum,    Executor,  Appellant,   v.  W.  R.   Shsiybb*. 

Administrator,  et  al..  Appellees. 

Exeoutors :  removal  :  jurisdiction. 

Appeal  from  Madison  District  Court.— Hov,  J.  H.  Henderson,  Judge». 

Wednesday,  February  4, 1891. 

* 

The  appellant  was  the  executor  of  the  last  will  and  testament  or 
Michael  Holderbaum,  deceased.  The  creditors  of  the  estate  coui- 
menced  this  proceeding,  by  which  they  demand  the  removal  of  said 
executor,  upon  the  ground  that  he  had  failed  to  perform  bis  duty  aa 
executor,  and  was  guilty  of  maladministration  in  the  conduct  of  the 
buHiness  pertaining  to  said  estate.  Upon  a  hearing  had  upon  said 
petition,  the  court  found  that  there  was  sufficient  reason  for  the 
removal  of  said  executor.  An  order  of  removal  was  made,  and 
another  executor  \viit>  appointed,  from  which  order  A.  C.  Holderbaum 
appeals. — AfflnnecU 
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Kauffman  A  Quemsey  and  Eli  Wilkins,  for  appellant. 

John  Leonard  db  Son  and  Oatch,  Conner  <Sb  Weaver,  for  appellees. 

RoTHROCK,  J. — It  is  not  necessary  to  detail  the  grounds  upon 
which  the  court  made  the  order  from  which  this  appeal  was  taken. 
The  manner  in  which  the  appellant  performed  his  duty  as  executor  is 
sufficiently  described  in  the  opinion  in  the  case  of  Estate  of  Michael 
Holderhaum,  ante,  p.  69.'  An  examination  of  that  case  will  show  quite 
conclu8iv*'lv  that  the  order  made  in  this  case  ought  not  to  be  reversed. 

It  is  claimed,  however,  that  the  district  court  had  no  jurisdiction 
in  this  case,  because  the  question  of  removal  was  involved  in  the  cited 
ca^e,  and  that,  as  that  case  was  appealed,  this  proceeding  was  unau- 
thorized and  void.  We  think  this  position  cannot  be  maintained.  In 
the  other  case  the  appellant  was  required  to  give  a  bond.  He  did  jnot 
supersede  the  order,  and  without  a  supersedeas  it  was  within  the 
jnrisdicti  n  of  the  court  to  entertain  any  proper  proceeding  in  aid  of 
the  execution  of  its  orders.  Moreover,  the  other  proceeding  was  a 
contract  arising  upon  exceptions  to  the  reports  of  the  executor.  This 
proceeding  is  independent  of  any  mere  exceptions  to  the  reports  of 
an  executor.  Il  is  a  special  proceeding,  authorized  by  sections  2496| 
2497  and  2498  of  the  Code,  founded  upon  a  verified  petition  for  the 
removal  of  an  executor.  .The  right  of  a  proper  party  to  file  such  a 
petition,  and  prosecute  it,  is  not  dependent  upon  any  contest  upon 
exceptions  to  reports  of  the  executor.  We  do  not  discover  any  reason 
for  disturbing  the  order  of  the  district  court.    Affirmed. 


Chicago  Lumber  Company,  Appellee,  v.  H.  C.  Davis  e^aZ.,  Appellants. 
Appeal :  record  :  transcript  filed  after  six  months. 

Appeal  from  Polk  District  Court, — Hon.  W.  F.  Conrad,  Judge. 

Wednesday,  February  4,  1891. 

Action  in  equity  to  establish  a  mechanic*s  lien.  There  was  a 
decree  for  plaintiff,  and  the  defendants  appeal. — Affirmed, 

Ira  W,  Anderson,  for  appellants. 

WishcCrd  <Sb  Bailey,  for  appellee. 

Granger,  J.— I.— The  short-hand  notes  of  the  evidence  taken  on 
the  trial  were  not  extended  and  the  transcript  filed  within  six  months, 
as  provided  by  Code,  section  2742,  and  the  holdings  of  this  court  in 
Arts  V,  Culbertson,  73  Iowa,  13,  and  Kavaleir  v.  MachvJa,  77  Iowa,  121. 
For  this  reason  appellee  moves  to  strike  the  evidence  from  the  record, 
and  the  motion  must  be  susiained. 
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II.  Appellants  filed  a  motion  to  strike  the  additional  abstract  from 
the  files  because  not  filed  within  the  time  provided  by  the  rules  of  this 
cou'ft.  No  prejudice  appears  from  the  neglect  to  file  within  the  time, 
and  under  the  rule  announced  in  Green  v,  Ronen^  62  Iowa,  SO,  the 
motion  must  be  refused.    Affirmed. 


82    732 

82  732 
131  226 


McGarry  &  Brown,  Appellees,  v.  Peter  McDonnell  ef  aZ.,  Appellees ; 

John  Cunninqhah,  Intervener,  Appellant. 


Chattel  Mortgages :  description  of  property  :  notice  :  evidence  : 

COSTS. 

Appeal  from  Warren  District  Court. — Hon.  J.  H.  Henderson,  Judge. 

Wednesday,  February  4,  1891. 

Action  in  equity  to  restrain  the  foreclosure  by  notice  and  sale 
of  a  chattel  mortgage.  The  material  facts  a'e  stated  in  the  opinion. 
From  a  decree  declaring  that  the  intervener  was  not  entitled  to  any 
part  of  the  mortgaged  property  or  its  proceeds,  the  latter  appeals. 
Reversed, 

McOarry  4?  Broum,  for  appellant. 

JJ.  McNeil,  for  appellee  Johnson. 

W.  H,  Berry,  for  appellee  King. 

Robinson,  J.— On  February  4,  1884,  Peter  McDonnell  and  another 
made  to  Nora  By  an  their  promissory  note  for  four  hundred  dollars, 
and  to  secure  its  payment  McDonnell,  on  April  8,  1885,  executed  a 
chattel  mortgage  upon  a  number  of  cows,  heifers  and  other  prop- 
erty. The  moitgage  so  given  was  filed  for  record  on  April  4,  1885. 
On  March  20,  1886,  Nora  Ryan  assigned  the  note  and  mortgage  to  the 
intervener,  John  Cunningham,  and  on  the  same  date  McDonnell  exe- 
cuted to  Cunningham  a  second  mortgage  to  secure  the  note.  That 
mortgage  was  recorded  on  the  day  it  was  given.  On  May  1,  1888, 
McDonnell  made  to  the  plaintiffs  his  promissory  note  for  the  sum  of 
two  hundred  dollars,  and  to  secure  its  payment  executed  a  chattel 
mortgage,  which  was  duly  recorded.  On  August  16,  1888,  Mc  D  >nnell 
executed  to  defendants,  R  I.  King  and  B.  Johnson,  a  chattel  mortgage 
to  secure  the  payment  of  six  promissory  notes,  of  which  three  were 
owned  by  King,  and  the  remainder  by  Johnson.  This  action  was 
commenced  against  McDonnell,  King  and  Johnson,  to  restrain  the 
foreclosure  of  the  mortgage  last  mentioned  on  the  ground  that  it 
includes  property  which  is  covered  by  the  mortgage  to  the  plaintiffs. 
Cunningham  intervened,  claiming  that  the  mortgages  owned  by  him 
included  a  part  of  the  property  mortgaged  to  the  plaintiffs  and  to  King 
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and  Johnson,  and  that  the  liens  created  by  his  mortgages  are  superior 
to  the  lien  of  the  mortgage  to  King  and  Johnson.  By  agreement  of 
the  plaintifTs  and  King  and  Johnson,  the  slieriff  sold  the  property  cov- 
ered by  their  mortgages,  and  held  the  net  proceeds  thereof,  amounting 
to  one  thousand  and  five  dollars  and  ninety  cents,  subject  to  the  order 
of  the  court.  It  was  found  by  the  court  that  of  this  sum  the  plaintiffs 
were  entitled  to  two  hundred  and  twenty-one  dollars  and  fifty-five 
cents  ;  that  the  costs  of  the  case,  excepting  the  costs  of  intervention^ 
should  next  be  paid,  and  that  by  agreement  of  King  and  Johnson  the 
remainder  should  be  equally  divided  between  them ;  that  the  intervener 
is  entitled  to  judgment  against  McDonnell  for  the  sura  of  two  hundred 
and  foity-five  dollars  and  seventy  cents,  an  attorney's  fee  of  twenty-two 
dollars  and  twenty^ eight  cents,  and  costs,  but  is  entitled  to  none  of  the 
mortgas:ed  property,  nor  to  any  part  of  its  proceeds,  as  against  King 
and  Johnson.  Judgment  was  rendered  according  to  ihe  findings  of  the 
court,  and  the  intervener  appeals. 

I.  The  description  of  property  contained  in  the  Ryan  mortgage  is 
not  sufficient  to  charge  subsequent  purchasers  with  notice,  and  that 
fact  does  not  seem  to  be  questioned  by  the  appellant.  The  descrip- 
tion in  the  mortgage  to  the  intervener  is  as  follows :  "  Six  head  of 
heifer  calves,  one  year  old  in  spring  of  1886,  one  steer  calf,  one  year  old 
in  spring  of  188G,  ilso  forty  shoats,  all  now  on  my  farm  in  Jefferson 
township,  Warren  county,  Iowa,  and  any  increase  from  said  stock,  or 
from  the  stock  included  in  the  mortgage  to  Nora  Ryan,  this  day 
assigned  to  John  Cunningham."  It  is  claimed  by  appellees  that  this 
description  is  insufficient  to  impart  constructive  notice  of  the  property 
designed  to  be  mortgaged.  That  may  Le  conceded,  so  far  as  the 
description  relates  to  the  increase  of  stock  included  in  the  V^jun  mort- 
gage. The  evidence  shows  that  McDonnell  had  but  one  farm  in  the 
township  named  at  the  time  the  mortgage  was  given  ;  that  at  that  lime 
he  owned,  and  had  in  his  possession  on  the  farm,  one  yearling  steer  and 
six  yearling  heifers,  and  about  forty  slu^ats,  and  that  he  then  owned 
no  other  stock  of  that  <1escription.  The  mortgage  suggested  inquiries 
which  would  have  led  to  an  identification  of  the  property  without  dif- 
ficulty, and  is  BuCf\  lent  to  charge  appellees  with  knowledge  of  the 
property  as  covered.  Smith  v.  McLean,  24  Iowa,  822 ;  Brock  v.  Barr,  70 
Iowa,  899  ;  Qj-msby  v  Nolan^  69  Iowa,  180  ;  Stephens  v.  Pence,  66  Iowa, 
257  ;  Yant  v.  Uai'vey.  65  Iowa.  421. 

The  appellees  suggest  that  McDonnell  may  have  mortgaged  prop* 
ei'ty  which  did  not  belong  to  him ;  that  his  farm  and  the  property 
thereon  might  have  been  in  the  possesHlon  of  another  person  ;  that  he 
may  have  had  other  htuck  sinii'ar  to  that  described  in  the  mortgage,  and 
other  difficulties  in  the  way  of  identification  of  the  property,  none  of 
which  existed  in  this  r^ase,  and  for  which,  therefore,  it  was  n^t  neces* 
sary  to  provide  in  the  mortgage.  The  failure  of  the  mortgage  to  state 
that  the  property  thereiL  lescribed  was  owned  by  the  mortgae:or  was 
immaterial,  in  view  uf  thi^  Tact  that  it  was  so  owned,  and  that  it  waa 
Otherwise  so  described  that  it  could  be  easily  ideutiiied* 
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II.  It  is  insisted  by  the  appellee  that  the  evidence  does  not  show 
that  any  of  the  property  describ(>d  in  the  mortgage  to  the  intervenor 
was  sold  under  the  King  and  Johnson  mortgage.  McDonnell  testifies, 
in  effect,  that  the  property  dMcribed  in  the  former  was  included  in  all 
the  other  mortgages  in  suit ;  and,  so  far  as  his  testimony  relates  to  the 
steer  and  heifers,  it  is  in  harmony  with  the  description  in  the  mort- 
gages. A  witness  who  had  worked  for  McDonnell  for  several  years,  and 
who  was  on  his  farm  when  the  mortgage  to  intervener  was  given, 
and  knew  the  property  which  it  covered,  testifies  that  five  of  the 
heifers  and  the  steer  were  sold  under  the  King  and  Johnson  mortgage. 
His  testimony  is  a  little  confused  in  some  respects,  but  we  think  it 
fairly  shows  the  sale  as  stated.  The  returns  of  the  sheriff  were  treated 
as  evidence.  The  returns  on  the  mortgages  of  the  plaintiffs  and  of 
King  and  Johnson,  together,  show  that  all  the  stock  which  could  have 
been  included  in  the  mortgage  to  tiie  intervenor  was  sold  under  the 
King  and  Johnson  mortgage.  It  is,  therefore,  shown  that  one  steer  and 
five  heifers  upon  which  intervenor  had  a  paramount  lien  were  sold, 
and  the  proceeds  appropriated  by  the  judgment  of  the  district  court 
for  the  benefit  of  King  and  Johnson.  The  intervenor  was  not  a  party 
to  the  agreement  under  which  the  property  was  sold,  and  is  not  bound 
by  it.  The  heifers  had  become  cows,  and  at  the  time  of  the  sale  were 
worth  twenty  dollars  each.  The  steer  was  then  worth  thirty  dollars. 
The  intervenor  was  entitled  to  judgment  for  the  amount  due  on  his 
note,  and  to  a  foreclosure  of  his  mortgage  as  against  King  and  John- 
son. 

'  III.  The  shoats  included  in  the  moii^gage  to  the  intervenor  were 
taken  by  him,  and  their  value  applied  on  his  note  against  McDonnelL 
Some  of  the  calves  of  the  cows  upon  which  the  mortgage  of  the  inter- 
venor was  a  lien  appear  to  have  been  sold  under  the  mortgage  to  King 
and  Johnson,  but  the  evidence  in  regard  to  them  is  not  sufficiently 
definite  to  warrant  an  allowance  on  their  account. 

IV.  Some  of  the  costs  of  intervention  were  taxed  to  the  inter- 
venor. Ail  which  were  made  necessary  by  the  defense  of  King  and 
Johnson  should  be  paid  by  them.  The  api)ellant  demands  general 
equitable  relief,  and  we  think  he  is  entitled  to  have  appropriated  of  the 
money  which  was  received  by  the  sheriff  from  the  sale  of  tho  property 
so  ^nuch  as  is  necessary  to  pay  one  hundred  and  thirty  dollars,  and 
iiittTrest  thereon  at  six  per  ct>nt.  per  annum  from  September  8,  1888, 
and  all  costs  he  is  entitled  to  recover  from  King  and  Johnson. 

The  cause  will  be  remanded,  with  directions  to  the  district  court 
to  enter  a  decree  in  harmony  with  this  opinion,  and  to  make  such 
order  as  ma^  be  proper  to  enforce  it.    Revebsbd* 
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A.  M.  WoRDBN,  Appellant,  v.  Cbtcaoo  &  Northwestern  Railroad 

Company,  Appellee. 

IBxeoutory  Contracts:  rescinded  by  assignment  for  benefit  of 

CREDITORS. 

Appeal  from  Polk  District  Court.— Ho^,  Charl^  A .  Bishop,  Judge. 

Thursday,  February  6,  1891. 

Action  for  a  breach  of  contract.  The  defendant's  demurrer  to  the 
petition  bein^  sustained,  and  the  plaintiff  electing  to  stand  upon  his 
petition,  judgment  was  entered  dismissing  the  same,  from  which  he 
appeals.  —Affirmed, 

A.  A,  HashinSy  tor  appellant. 

N.  M,  Hubbard,  Jr,t  for  appellee. 

Given,  J. — The  petition  shows  that  the  Polk  County  Coal  Company 
-made  an  offer  in  writing  to  the  purchasing  agent  of  ^he  defendant  to 
furnish  from  one  to  two  cars  of  lump  coal  per  day  for  one  year  from 
July  1,  18B8,  at  one  dollar  and  fifty  cents  per  ton  at  the  mine,  from  a 
•certain  vein,  upon  certain  conditions  that  need  not  be  named,  which 
offer  was  accepted.  That  on  March  16, 1889,  said  coal  company  made  a 
general  assignment  for  the  benefit  of  its  creditors  ;  and  on  the  twenty- 
fourth  of  that  month  Jolm  B.  Gibson  purchnsed  of  the  assignee  the 
property  of  said  coal  company,  including  the  contract  in  suit.  That 
Gihsun  demanded  of  the  defendant  to  take  and  pay  for  coal  under  the 
contract,  which  it  refused  to  do.  That  on  October  21,  1889,  the  plain* 
tiffy  for  valuable  consideration,  purchased  of  (hl)6ori  his  claim  for  dam- 
ages against  the  defendant  by  reason  of  such  failure ;  and  that  the 
profits  to  Gihson  under  the  contract  would  have  been  twenty-five 
hundred  d  'liars.  The  demurrer  is  upon  the  ground  that  the  facts 
stated  in  the  petition  do  not  entitle  the  plaintiff  to  the  relief  asked,  nor 
to  any  relief,  for  the  reason  that  the  alleged  contract  between  the 
defendant  and  the  Polk  County  Coal  Company,  is  not  in  law  assignable, 
and  said  attempted  assignment  is  of  no  effect.  The  very  able  and 
learned  arguments  of  counsel,  both  oral  and  in  print,  and  their 
extended  citations  of  authorities,  show  that  there  is  a  decided  conflict 
in  the  opinions  of  the  courts  upon  this  question.  The  question,  how- 
ever, is  not  an  open  one  in  this  state.  It  was  fully  settled  in  Rappleye- 
V,  Seeder  Co.,  19  Iowa,  220,  wherein  all  the  arguments  of  appellant  are 
fully  answered.  In  that  case  it  is  held  that  Young  Bros.,  who  held  a 
contract  with  defendant  for  the  future  sale  and  delivery  of  a  certain 
make  of  seeders,  could  not,  by  assignment  for  the  benefit  of  their 
creditors,  compel  the  defendant  to  accept  the  assignee  to  perform  the 
contract  instead  of  themselves. 

Following  that  case,  we  think  the  judgment  of  the  district  court 
should  be  affirmed. 


736  Appendix 


^  7361  H.  T.  Bell,  Appellant,  v.  Anna  (^lasekeb  et  aZ.,  Appellees. 

Intoxicating  Iiiquors:  nuisancb:  injunction  :  pbacticb. 

Appeal  from  Lee  District  Court^Hoif,  J.  M.  Casby,  Judge. 

Tbuesdat,  February  6, 1891. 

Action  to  abate  a  saloon  nuisance.  The  defendants  are  Anna 
Glaseker,  Henry  Schlopp  and  Joseph  Smith.  The  defendant,  Joseph 
Smith,  was  by  the  evidence  shown  to  be  the  keeper  of  a  saloon,  and 
enjoined  as  prayed  in  the  petition.  The  petition  states  that  the  other 
defendants  are  owners  and  lessors  of  the  property  where  the  saloon 
was  maintained,  asks  that  they  be  enjoined  also,  which  the  dis- 
trict court  refused,  and  gave  judgment  dismissing  them,  with  ooetSt 
from  which  the  plaintiff  appeals. — ReversecL 

Neumian  &  Blake,  for  appellant. 

No  appearance  for  appellees.   ' 

Qranger,  J.— The  record  does  not  disclose  the  reasons  for  the 
action  of  the  court  in  dismissing  the  appellees.  It  is  said  in  argument 
by  appellant  that  it  must  have  overlooked  the  facts  as  presented  by  the 
pleadings.  The  petition  states  that  appellees  are  the  owners  and 
lessors  of  the  place  constituting  the  nuisance,  and  the  allegation  is  not 
denied,  and  under  Code,  section  2712,  it  mudt  be  taken  as  admitted.  It 
is  also  apparent  from  the  record  that  these  defendants  had  knowledge 
of  how  the  premises  were  used.  Under  such  condition  of  the  record, 
the  prayer  of  the  petition,  as  to  the  appellees,  should  have  been 
granted,  and  a  decree  to  that  effect  will  be  entered  In  this  court,  with 
an  attorney's  fee  of  twenty-five  dollars  for  the  appeal.    Rbvebsbo. 


N.  Crook,  Appellant,  v.  Samuel  Gbuell,  Appellee. 

Aflsig^nment :  action  by  assignee  :  pleading. 

Appeal  from  Cedar  District  Court, — Hon.  J.  D.  Giffen,  Judge. 

Thursday,  February  5, 1801. 

Action  for  damages  for  injuries  to  a  team,  buggy  and  harness  by 
reason  of  the  alleged  neglifi^nce  of  the  defendant.  A  demurrer  tu  the 
petition  was  sustained,  and  plaintiff  appeals. — AfflnaecL 
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i)avi8  <fc  Voris  and  W,  O.  W.  Qeiger,  for  appellant. 
Wolf  i&  Hanley,  for  appellee. 

RoTHROGK,  J.— It  appears  from  the  averments  of  the  petition  that 
C.  S.  Bennett  was  engaged  in  procuring  the  right  of  way  for  a  railroad, 
and  that  he  employed  the  defendant,  who  waa  a  notary  public  or  jus- 
tice of  the  peace,  to  assist  in  procuring  said  right  of  way.  That  Bennett 
hired  a  team,  bu^gy  and  harness  of  the  plaintiff,  to  be  used  in  said 
business.  While  the  team  was  in  use  in  the  enterprise  the  horses  ran 
away,  and  one  of  them  was  killed,  and  the  buggy  was  demolished. 
Bennett  afterwards  died,  and  the  plaintiff  brought  an  action  or  pre^ 
sen  ted  a  claim  against  his  estate  to  recover  damages  for  the  injury, 
and  a  recovery  was  had  as  against  Bennett's  executors.  Soon  after  the 
judgment  was  recovered  the  executors  of  said  estate  executed  and 
delivered  to  the  plaintiff  an  instrument  in  writmg,  of  which  the  fol- 
lowing is  a  copy : 

'*  In  consideiation  of  the  satisfaction  of  a  certain  claim,  and  judg- 
ment rendered  and  entered  thereon  by  the  district  court  of  Linn 
county,  in  case  entitled  N.  Crook  v.  Helen  Bennett  and  James  L. 
Beaver,  executors  of  the  estate  of  C.  S.  Bennett,  deceased,  against  naid 
defendants,  as  such  executors,  in  the  sum  of  one  hundred  and  ninety 
and  fifty-hundredths  dollars,  and  costs  taxed  at  thirty-three  and  ninety- 
hundredths  dollars,  we  hereby  sell,  transfer  and  assign  unto  said  N. 
Crook  all  claim  and  demand  of  every  kind  and  nature  which  we  have 
or  may  have  against  Samuel  C.  Gruell,  on  account  of  damages  sus- 
tained by  us,  as  such  executors,  by  reason  of  said  above  judgment  ren- 
dered against  us  on  account  of  the  negligence  and  carelessness  of  the 
said  Samuel  C.  Gruell,  causing  the  damages  to  the  plaintiff  in  the 
above-entitled  cause,  by  reason  of  which  said  judgment  was  rendered 
against  us ;  this  assignment  being  without  recourse  on  us.  Dated 
October  17,  1888. 

«'  Helen  V.  Bennett. 
"  Jas.  L.  Beaver. 

'* Executors  of  Estate  of  C.  S.  Bennett,  Deceased." 
It  is  averred  in  the  petition,  in  substance,  that  this  paper  was  an 
assignment  of  a  cause  of  action  which  the  Bennett  estate  held  against 
the  defendant  herein  for  his  negligence  in  allowing  the  team  to  run 
away.  One  of  the  grounds  of  the  demurrer  was  that  this  was  not  an 
assignment  of  a  cause  of  action,  but  that  it  is  an  assignment  of  the 
damages  sustained  by  reason  of  the  judgment.  The  different  phases 
of  the  plaintiff 's  proceeding  to  recover  his  damages  are  so  much  out 
of  the  line  of  ordinary  legal  pro(^edure  that  it  is  difficult  to  determine 
just  what  this  instrument  ought  to  be  called.  It  appears  that  the 
consideration  for  the  instrument  is  the  satisfaction  of  the  judgment  by 
plaintiff.  His  position  is  this:  He  brought  an  action  against  the 
estate  of  Bennett  for  damages,  and,  after  recovering  judgment,  he 
took  an  assignment  from  the  judgment  defendant,  so  that  he  might 
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recover  of  another  party.  But  the  assignment  is  for  damages  sus- 
tained by  reason  of  the  judgment,  and  the  petition  assumes  that  the 
recovery  is  to  be  had  for  the  amount  of  the  judgment  and  costa.  In 
our  opinion,  the  demurrer  was  properly  sustained  upon  the  ground 
above  stated.  The  petition  appears  to  be  grounded  upon  the  idea  that 
a  recovery  can  be  had  upon  the  judgment.  If  we  had  doubt  upon  the 
subject,  we  think  the  doubt  ought  to  be  resolved  in  favor  of  the  ruling 
of  the  court,  because  litigation  should  be  carried  on  openly  and  without 
concealment.  This  plaintiff  has  probably  for  some  sufficient  rea- 
son made  some  sort  of  compromise  with  the  executors,— probably 
received  paym<^nt  of  some  part  of  the  judgment, — and  he  is  now 
claiming  the  full  amount  of  the  defendant.  As  he  is  claiming  in 
argument  to  recover  just  what  the  executors  could  have  recovered  if 
they  had  not  assigned  their  claim  to  him,  he  ought  to  come  out  in  open 
daylight,  and  aver  just  how  much  the  estate  was  damaged, — how 
much  money  they  paid  for  the  satisfaction  of  the  judgment.  He 
must  stand  in  the  place  of  the  executors  in  preferring  any  claim 
against  the  derendant.  We  think  the  ruling  of  the  court  in  sus- 
taining the  demurrer  was  correct.  This  disposition  of  the  case  renders 
it  unnecessary  to  determine  the  motion  presented  to  the  court  by 
appellee.    Affirmed. 

Oranqbr,  J.  (dissenting).— The  facts,  in  a  simple  form  for  con- 
sideration, using  the  name  of  Bennett  instead  of  the  executors,  are 
these :  Bennett  becomes  liable  to  the  plaintiff  because  of  the  negli- 
gence of  his  (6ennett*8)  agent  or  employe.  The  negligence  of  the 
employe  (defendant)  makes  him,  in  turn,  liable  to  Bennect.  Bennett's 
liability  is  established  by  judicial  inquiry.  If  Bennett  pursues  his 
remedy,  the  damages  for  the  negligent  act  must,  in  the  end,  be  paid 
by  defendant.  For  the  release  of  plaintiff  *s  claim  against  him  (Ben- 
nett) he  assigns  bis  claim  or  right  of  action  against  the  defendant  to 
the  plaintiff.  Now,  the  plaintiff,  instead  of  Bennett,  may  recover  from 
the  defendant.  The  effect  is  precisely  the  same  as  if  Bennett  himself 
paid  the  judgment,  and  required  the  defendant  to  pay  him.  The  assign- 
ment in  unmistakable  terms  assigns  or  transfers  the  claim  of  Bennett 
against  the  defendant.  The  petition  clearly  states  facts  showing  a 
liability  of  defendant  to  Bennett,  which  the  demurrer  admits.  The 
fact,  conceding  it,  that  the  petition  asks  too  much  as  for  judgment 
and  costs  recovered  against  Bennett,  would  not  render  it  vulnerable 
to  a  demurrer  if  anything  would  be  due,  and  there  surely  would 
be.  I  thintc  the  demurrer  was  improperly  sustained,  and  that  the 
judgment  should  be  reversed* 
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n.  B.  Nelson,  Api>6llant,  v.  G.  L.  Pbtbbson,  AppeUee. 
Bill  of  Exoeptions :  identification  of  byidencb. 
Appeal  from  Monroe  DUtrict  Court,— "Rom,  Dell  Stuart,  Judge. 

Friday,  February  6, 1891. 

Haskell  &  Green  and  Seevera  dt  Seevers,  for  appellant. 

Ed.  Morrieon,  H.  L,  Dashid  and  J,  C,  Mahry,  for  appellee. 

Given,  J. — ^The  appellee  denies  that  the  appellant*8  abstract  is 
€Orreot,  and  files  an  abstract  setting  out  the  bill  of  exceptions.  As  the 
appellant  has  not  filed  any  affirmance  of  his  abstract,  the  appellee^s 
must  be  accepted  as  to  what  is  set  out  therein.  The  bill  of  exceptions 
set  out  recites  that  the  evidence  *'  was  taken  down  by  the  official  short- 
hand reporter  of  said  court,  and  in  the  form  of  depositions,  and  the 
said  notes  of  said  reporter  were  duly  filed  on  the  said  fifteenth  day  of 
October,  1880,  in  the  elerk^s  office  of  said  court  and  made  of  record 
therein,  and  a  true  and  correct  transcript  of  said  notes  and  evidence, 
including  the  documentary  evidence,  and  exhibits  made  by  said  official 
reporter,  is  aa  follows  :  [  Here  the  clerk  will  insert  a  complete  and  true 
traDscript  of  all  the  evidence  offered  and  introduced  in  the  trial  hereof.]*' 
The  appellee  moves  to  strike  from  the  files  and  the  record  all  evidence 
in  the  case,  for  the  reason  that  it  is  not  preserved  in,  or  identified  by, 
any  proper  bill  of  exceptions.  This  motion  must  be  sustained.  The 
bill  of  exceptions  does  not  identify  the  evidence  "  by  any  unmistakable 
reference  thereto."  If  it  may  be  said  that  it  does  identify  the  reporter's 
notes  by  the  fact  and  date  of  filing,  yet  there  is  no  identification 
whatever  of  the  documentary  evidence,  which  is  shown  to  have  been 
introduced.  See  section  2834,  Gode,  and  notes.  As  the  entire  assign- 
ment of  errors  rests  upon  the  evidence,  they  cannot  be  considered  in 
the  absence  of  the  evidence,  and  the  judgment  must,  therefore,  be 

AFFIRMED. 


Joseph  A.  Lorbbr,  Appellee,  v.  G.  C.  Gonnor  and  W.  M.  Stark, 

•  Inter venor,  Appellants.  j^**  |g 

Practice  in  Supreme  Court :  bill  of  ExosraoNB :  record  :  inter- 
vention. 

A^opeal  from  Mtuca^e   District   Court.— Uojx»   Andrbw   Howat, 

Judge. 

Friday,  February  6, 1801. 
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Action  for  forcible  entry  and  detention  of  real  property.  There 
was  a  judgment  for  the  plaintiff,  and  the  defendant  and  intervener 
appeal  •  — Affirmed. 

m 

E,  F,  JRichman,  for  appellants. 
.     J,  J,  BusseU  and  P.  Jtf.  Detrviler,  for  appellee. 

Grangeb,  J. — I.  The  appellee  moves  to  strike  the  bill  of  excep- 
tions from  the  files,  because  not  filed  in  the  time  allowed  by  the  court, 
and,  as  we  understand,  the  appellants  do  not  question  but  that  the 
motion  should  be  sustained.  They  do,  however,  contend  that,  not- 
withstanding the  absence  of  the  bill  of  exceptions,  the  testimony  is 
'*  in  the  case,"  because  **  appellants'  abstract  is  not  denied."  It  is  said 
in  argument  that  **it  is  not  alleged,  and  it  is  not  a  fact,  that  the 
reporter's  notes  and  the  transcript  thereof  was  not  filed  and  made  a 
part  of  the  record."  It  is  said  in  State  v.  Hemrick,  63  Iowa,  414:  ••  The 
only  way  oral  evidence  introduced  on  the  trial  can  be  preserved  and 
identified,  for  the  purpose  of  an  appeal  to  this  court,  is-  by  a  bill  of 
exceptions  signed  by  the  trial  judge."  If  there  is  no  bill  of  exceptions 
to  bring  the  evidence  within  the  record,  there  is  no  evidence  of  which 
there  canrbe  an  abstract  for  the  purpose  of  an  appeal.  The  sustaining 
of  the  motion  to  strike  the  bill  of  exceptions  from  the  record  divests 
the  case  on  this  appeal  of  any  evidence  for  our  consideration. 

II.  At  the  trial  in  the  justice's  court,  Stark,  who  is  intervenor 
and  an  appellant  herein,  filed  his  petition  of  intervention,  which,  on 
motion  of  the  plaintiff,  was  striken  from  tho  files,  on  the  ground  that 
there  could  be  no  intervention  in  the  proceeding.  No  exceptions  were 
taken  to  the  ruling,  and  there  was  no  further  issue  or  trial  as  to  the 
intervenor.  nor  was  there  any  judgment  against  him.  The  intervenor, 
however,  joined  with  the  defendant  in  the  appeal  to  the  district  court, 
and  that  court  on  motion  dismissed  him  from  the  proceeding  because 
not  a  party  thereto,  and  to  that  ruling  there  was  an  exception,  and  the 
ruling  is  urged  here  as  eiToneous.  The  ruling  is  right.  The  action  of 
the  justice,  of  which  the  intervenor  could  complain,  bears  no  relation 
to  the  judgment  from  which  the  appeal  was  taken.  If  the  judgment 
from  which  the  appeal  was  taken  was  reversed,  it  would  not  in  any 
manner  affect  the  situation  of  the  intervenor  in  the  case.  He  was  not 
a  party  to  the  judgment,  and  could  not  join  in  an  appeal  froui  it.  His 
remedy,  if  any,  because  of  the  action  of  the  justice  in  striking  his  peti- 
tion was  by  writ  of  error.  Code,  sec.  3597.  An  appeal  is  only  from 
the  final  judgment  of  a  justice,  and  by  a  person  aggrieved  thereby. 
Ck>de,  sec.  3575.  There  was  no  final  judgment  in  this  case  by  which 
the  intervenor  could  be  aggrieved.  See  Beldiny  v,  Torrence,  39  Iowa, 
616  5  Craine  v.  Fulton,  10  Iowa,  457 ;  Stncker  v,  Holtz,  50  Iowa,  2l»l, 
and  other  cases. 

Other  questions  in  the  case  could  only  he  considered  by  reference 
to  the  testimony,  which  is  not  in  the  record,  and  the  judgment  is 

AFFIRMED. 
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J.  C.  WiKEBRENNBR,  Appellee,  y.  Brunswick-Bales-Collbndicb 

CoMPANT,  Appellant* 

Sale :  EVIDENCE :  instructions  :  appeal. 

Appeal  from  Marshall  District  Cowrf.— Hon.  S.  M.  Weaver,  Judge. 

Friday,  February^,  1891. 

Action  at  law  to  recover  for  property  purchased  by  the  plaintiff  of 
the  defendant,  and  never  delivered.  There  wan  a  verdict  and  judgment 
for  the  plaiutiff.    The  defendant  appeals. —ji^rmecL' 

.   J,  M.  Parker t  for  appellant. 

J.  L,  Carney,  for  appellco. 

B'ICK,  C  J.— I.  The  petition  is  in  t^o  counts.  The  first  a11efi:es 
that  the  plaintiff  bought  of  the  defendant  certain  property  used  as 
bar  fixturas,  described  in  the  petition ;  that  he  paid  for  the  property^ 
and  that  no  part  of  it  was  delivered  to  him.  The  second  count  alleges 
the  purchase  and  non-delivery  of  the  same  property  specified  in 
the  first  count,  and  that  the  defendant  delivered  to  the  plaintiff  other 
property  intended  for  the  same  use,  of  inferior  quality,  to  be  retained 
by  the  plaintiff  until  the  property  purchased  could  be  obtained  by  the 
defendant  and  delivered  co  the  plaintiff ;  that,  subsequently,  when  the 
plaintiff  was  in  jail  for  an  offense  against  the  laws,  the  defendant 
induced  him  to  sign  a  paper  authorizing  the  defendant  to  take  pos- 
session of  the  property  in  order  to  protect  it  from  seizure  for  viola- 
tion of  the  statute  against  the  sale  of  intoxicating  liquors,  and  for 
rent ;  that  the  defendant  agreed  to  reimburse  the  plaintiff  for  the 
money  and  property  he  had  paid  for  the  bar  fixtures,  and  that  under 
this  agreement  the  property  went  into  the  possession  of  the  defendant. 
That  defendant,  in  its  answer,  alleges  that  the  defendant  sold  and 
delivered  to  the  plaintiff  certain  specified  property,  being  billiard 
tal'les  and  billiard  saloon  fixtures ;  that,  after  using  the  property  for  a 
time,  the  plaintiff,  upon  an  agreement  of  the  parties,  returned  and 
exchanged  it  for  property  of  the  character  described  in  the  plaintiff 's 
petition,  being  bar  furniture  and  fixtures.  Afterwards  the  plain- 
tiff;  being  in  jail  and  unable  to  meet  his  notes  given  for  the 
property,  and  the  defendant  being  about  to  f<  reclose  a  mortgage 
securing  them,  agreed  with  the  defendant  that  the  bar  fixtures,  the 
last  property  furnished  by  the  defendant,  should  be  returned  to  it  and 
the  plaintiff's  notes  outstanding  should  be  canceled,  and  that  to  carry 
out  the  contract  the  plaintiff  executed  to  the  defendant  ^  bill  of  sale 
transferring  the  property  to  the  plaintiff.  The  plaintiff  replied  to  this 
answer,  denying  the  agreement  and  settlement,  as  pleaded  by  the 
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defendant,  and  alleging  that  the  money  paid  hy  him  was  to  be 
refunded.  He  admits  the  execution  of  the  bill  of  sale,  but  aliecea 
that  it  was  obtained  by  false  and  fraudulent  representations,  and  was 
intended  only  to  authorize  the  defendant  to  take  possession  of  the 
property  temporarily,  until  the  plaintiff  should  be  discharged  from 
jail.  This  brief  statement  of  rather  prolix  pleadings,  which  are  defi- 
cient in  clearness,  sufficiently  presents  the  issues  in  the  case  to  make 
intelligible  the  points  discussed  in  the  opinion. 

II.  We  shall  notice  the  objections  to  the  judgment,  so  far  as  they 
are  argued,  in  the  order  of  their  presentation  in  the  assignment  of 
errors. 

III.  The  plaintiff  introduced  a  letter  written  by  the  defendant  to> 
McElroy,  giving  a  statement  of  the  transactions  between  the  parties. 
The  defendant  objected  to  the  introduction  on  the  ground  that  it  was 
a  proposition  for  settlement,  and  a  private  communication  between  & 
principal  and  an  agent.  It  is  not  shown  by  the  letter  itself,  or  other- 
wise, that  it  was  intended  as  a  proposition  for  settlement,  or  that  it 
was  intended  to  be  regarded  as  a  private  communication.  The  letter 
cont  «ins  a  statement  of  facts  as  claimed  by  the  defendant. 

IV.  The  district  court,  in  stating  the  pleadings,  informed  the 
jury  that  the  '*  plaintiff  denies  all  matters  and  things  set  up  in  defend- 
ant's answer"  It  is  insisted  that  "  the  matter  in  the  answer  cannot 
be  denied  in  the  reply.'*  Surely,  if  new  matter  is  pleaded  in  the 
answer,  it  may  be  admitted,  or  facts  pleaded  as  a  defense  thereto,  and 
its  effect  thus  denied.  It  is  further  insisted  as  an  objection  to  the 
instruction  that  **  the  reply  admits  and  confesses  the  allegations  of  the 
answer,  and  seeks  to  avoid  them  by  new  nlatter."  We  know  of  no 
reason  why  a  reply  may  not,  in  a  proper  form,  probably  in  separate 
counts,  both  deny  the  allegation  of  new  matter  in  the  answer,  and 
admit  and  avoid  it.  Rut,  ic  the  reply  is  faulty  in  form  or  in  substance, 
it  ought  to  have  been  assailed  in  the  proper  way  in  the  court  below. 
But  this  was  not  done.  It  cannot  be  first  assailed  here.  The  evidence 
sufficiently  supports  the  verdict. 

V.  Under  familiar  rules  prevailing  here,  we  cannot  con«>ider 
objections  which  are  assigned  for  errors  and  not  argued,  nor  objec- 
tions which  are  argued  and  not  covered  by  the  assignment  of  ernnrs. 
A  careful  consideration  of  the  argument  and  assignment  of  errora 
discloses  the  fact  that  all  other  alleged  errors  in  the  case  are  not  cot- 
ered  by  both  the  argument  and  assignment  of  errors. 

In  our  opinion  the  judgment  of  the  district  court  ought  to   be 

AFFIRMED. 


George  W.  McLuen,  Appellant,  v.  District  TowKsniP  of  Bsab 

Qrove  et  al.f  Appellees. 

Practice  in  Supreme  Court;  assignment  of  ebrocs  filbd  aftb& 
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Appeal  from  Guthrie  District  Courf.— Hon.  O.  B.  Ayers,  Judge. 

Saturday,  February  7, 1891. 

This  is  a  suit  in  equity,  by  which  the  plaintiff  seeks  to  enjoin  the 
defendants  from  removing  the  schoolhouse.  A  temporary  injunction 
was  granted.  The  defendants  filed  an  answer,  and  a  motion  to  dissolve 
the  injunction.  The  motion  was  submitted  to  the  court  upon  the  peti- 
tion and  answer  and  certain  affidavits,  and  the  in  junction  was  dissolved. 
The  plaintiff  appeals.  ^Dismissed. 

E.  W»  Weeks  and  Kauffman  d:  Otiemsey,  for  appellant. 

F.  0.  Hinkson  and  Applegate  <St  Broum,  for  appellees. 

RoTHROOK,  J. — ^The  motion  to  dissolve  the  injunction  contained 
some  eight  different  grounds  therefor.  Some  five  or  six  of  these 
alleged  causes  for  dissolving  the  injunction  appear  to  be  material, 
and  are  argued  by  counsel  for  appellant.  The  abstract  of  the  appel- 
lant was  served  upon  counsel  for  the  appellee  on  the  thirty -first  day  of 
March,  lb90,  and  filed  in  this  court  on  the  fourteenth  day  of  April  of 
the  same  year.  The  abstract  contained  no  assignment  of  errors. 
After  the  cause  was  argued  by  the  appellant  and  appellees,  the  appel- 
lant filed  an  assignment  of  errors  under  the  name  of  an  **  amendment 
to  the  abstract.**  This  as8ig;nment  of  errors  was  served  upon  appellees' 
counsel  on  the  thirteenth^ day  of  May,  1890,  during  the  term  of  this 
court,  and  two  days  before  the  day  assigned  for  causes  appealed  from 
the  judicial  district  from  which  the  appeal  was  taken.  The  cause  was 
submitted  on  the  sixteenth  day  of  May,  and  at  the  same  time  a  motion 
to  strike  the  assignment  of  <  rrors  was  submitted  with  the  case. 

It  is  not  claimed  by  the  appellants  that  an  assignment  of  errors  was 
not  necessary.  It  was  determmed  by  this  court  several  years  ago  that 
an  assignment  of  errors  is  necessary  in  a  case  like  this.  Powers  v, 
(yBrien  Co.,  54  Iowa,  501 ;  Patterson  v.  Jack,  59  Iowa,  638.  And 
we  have  held  that,  where  an  assignment  of  errors  was  not  served  upon 
the  appellee  ten  days  before  the  first  day  of  the  trial  term,  the  appeal 
will  be  dismissed  on  motion ;  and  that  an  assignment  of  errors  not 
filed  ten  days  before  the  firnt  day  of  the  term,  and  not  until  after  the 
appellee's  argument  was  filed,  cannot  be  considered.  Russell  v.  John* 
sf on,  67  Iowa,  279.  Section  8183  of  the  Code  expressly  provides  that 
for  a  failure  to  serve  and  file  an  assignment  of  errors  ten  days  before 
the  first  day  of  the  trial  term  the  appellee  may  have  the  appeal  dis- 
missed, or  the  judgment  or  order  affirmed,  unless  good  cause  be 
shown  for  the  failure  by  affidavit.  Counsel  for  appellees  raise  the 
question  in  their  argument.  The  appellant  after  that  and  without 
any  showing  whatever,  and  without  leave,  filed  the  assignment  of 
errors,  and  afterwards  the  appellees  moved  to  dismiss.  There  is  an 
affidavit  in  resistance  of  the  motion,  but  it  is  founded  on  hearsay  ;  and 
even  if  the  facts  were  verified  by  the  party  having  knowledge  thereof, 
they  show  no  **  good  cause  for  the  failure."    The  appeal  will  be  Dis- 
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/I9  ^        Fred  L.  Small,  Adniinietrator,   Appellee,  v.   Benjamin  P.  Wicks, 

Appellee ;  Stephen  Wicks,  Appellanti 

Homestead :  mortgage  :  foreclosure  :  praoticb. 

Appeal  from  Clinton  District  Court,— Hom.  A.  Howat,  Judge. 

Saturday,  February  7, 1891. 

Action  in  equity  for  the  foreclosure  of  a  note  and  mortgage 
executed  by  the  defendants.  The  defendant,  Benjamin  P.  Wiethe,  made 
default,  and  a  decree  was  entered  against  him.  The  defendant, 
Stephen  Wicks,  having  answered,  the  cause  was  submitted,  and  decree 
entered  against  him,  from  which  he  appeals. — AfflrmecL 

Ellis  <&  McCoy^  for  appellant. 

P.  D.  Wolf,  for  appellee. 

Given,  J.— I.  The  real  estate  described  in  the  mortgage  was 
owned  in  fee  simple  by  Adelia  B.  Wicks,  the  wife  of  the  appellant,  and 
was  occupied  by  them  as  their  homestead  up  to  the  time  of  her  death 
in  1863.  She  left  the  appellant  and  several  children  surviving  her. 
On  March  29,  1880,  these  defendants  jointly  extended  the  note  and 
mortgage  sued  upon  ;  Benjamin  P.  Wicks  covenanting  in  the  mortgage 
"  that  he  has  good  right  to  sell  and  convey  said  premises,*'  and  the 
appellant  therein  releasing  **all  right  of  dower,  and  *  »  •  relin- 
quishes and  conveys  all  right  of  homestead  in  said  premises.'*  The 
appellant  contends  that,  as  his  was  a  mere  right  of  homestead,  a  pos- 
sessory right,  that  ended  with  his  possession,  it  could  not  be  conveyed 
to  another,  and  that  abandonment  would  not  validate  a  conveyance 
theretofore  made  of  the  homestead  right.  The  appellant  had  an 
unquestioned  right  to  hold  this  property  as  a  homestead  so  long  as  he 
lived,  and  the  rights  of  the  heirs  of  Mrs.  Wicks  were  subordinate 
thereto,  but  whenever  the  homestead  right  was  terminated  by  death  or 
oiherwise  they  became*  at  once  entitled  t  >  the  property.  See  Butterfield 
V.  Wicks,  44  Iowa,  810,  a  case  against  tliis  appellant,  and  involving 
this  same  right  of  homestead.  That  case  is  cited  and  relied  upon  by 
the  appellant,  but  there  is  a  marked  distinction  between  it  and  this. 
In  that  case,  this  appellant  alone  executed  the  mortgage  upon  his 
homestead,  and  the  mortgage  was  of  the  homestead  right  alone ;  in 
this,  he  joined  with  one  having  an  interest  in  the  property,  subject  to 
the  appellant^s  right  of  homesteai.  In  this  case  it  is  not  a  question 
whether  the  appellant  alone  could  mortgage  his  homestead,  nor 
whether  before  the  homestead  was  terminated  an  heir  or  assignee  of 
an  heir  could  mortgage  his  interest,  but  whether  both  joining  could 
niuke  a  valid  conveyance.    If  the  homestead  rights  were  terminated. 
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then  surely  Benjamin  P.  Wioks  had  an  interest  that  he  could  convey, 
and  if,  for  a  valuable  consideration,  the  holder  of  the  homestead  joined 
in  the  conveyance,  he  thereby  terminated  his  homestead  right,  and  the 
two  estates  were  blended  in  one  conveyance.  It  does  not  follow  that 
because  the  appellant  could  not  convey  his  right  to  possession  he  could 
not  make  a  valid  agreement  to  terminate  that  right  by  surrendering  or 
abandoning  his  possession.  Surely,  he  could  have  made  a  valid  con- 
tract with  the  heirs  to  render  their  estate  vested  and  complete  by 
agreeing  to  surrender  or  abandon  his  possession.  By  joining  in  this 
note  and  mortgage,  he  agreed,  for  a  valuable  consideration,  that  if 
default  was  made  in  the  payments  he  would  render  the  estate  of  Benja- 
min vested  and  completed  by  terminating  his  right  of  homestead.  In 
none  of  the  cases  cited  by  appellant  does  it  appear  that  the  conveyance 
was  made  jointly  as  in  this  case,  and  they  are  not  in  conflict  with  the 
views  we  have  expressed. 

II.  Upon  Benjamin  P.  Wicks  making  default,  a  decree  was 
entered  against  him,  and  afterwards,  on  the  hearing,  as  to  the  appel- 
lant, ano'her  decree  was  entered  against  him.  The  appellant  con- 
tends that  but  one  decree  should  have  been  entered ;  that  the  case 
should  have  stood  upon  the  default  until  hearing  was  had  upjn  the 
issues  joined  by  him,  and  then  a  single  decree  entert* d.  Such  a  course 
might  iiave  been  pursued,  but  there  was  no  reason  why  the  appellee 
should  be  delayed  in  having  a  decree  against  the  defendant  in  default 
until  the  issues ^were  heard  as  to  the  defendant  appearing.  Satisfaction 
of  either  decree  will  be  satisfaction  of  the  other,  and  the  appellant  can- 
not be  prejudiced  by  the  fact  of  the  two  decrees  being  enteied. 

This  discussion  disposes  of  the  case,  and  leads  to  the  conclusion 
that  the   decree   of   the   district   court  against   appellant   must    be 

AFFIRMED. 


H.  W.  Glbason,  Appellee,  v.  Chicago,   Milwaukee  &   St.  Pauj< 

Railway  Ck>HPANY,  Appellant. 

Appeal :  review  :  judgment  not  disturbed  when  evidence  is  con- 
FLicrriNO. 

Appeal  from  Keokuk  District  Court. — Hon.  J.  K.  Johnson,  Judge. 

Saturday,  February  7,  1891. 

Action  to  recover  an  amount  alleged  to  be  due  by  virtue  of  an  oral 
agreement  to  procure  an  option  for  the  purchase  of  coal  lands.  There 
was  a  trial  by  the  court  without  a  jury,  and  a  judgment  in  favor  of  the 
plaintiff  for  iifty-siz  hundred  and  seventy-two  dollars  and  costs.  The 
defeudant  appeals.— ul^rmecJ. 
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Chambers,  McEfray  dt  Boberts,  for  appellant. 

O.  W.  Lafferty,  E.  8>  Sampson  and  H.  W,  CFleason,  for  appellee. 

Robinson,  J.— In  the  year  1881  the  plaintiff  and  one  W.  N.  Hoover 
entered  into  an  agreement  to  procure  and  sell  options  for  the  purchase 
of  coal  lands  in  the  Ticlnity  of  Oskaloosa.  As  the  plaintiff  was  known 
to  be  in  the  coal  business,  it  was  arranged  that  Hoover  should  procure 
the  options  in  his  own  name,  and  that  the  plaintiff  should  do  most  of 
the  work  required  to  sell  them.  They  were  to  share  equally  in  the 
profits  of  the  business.  Options  were  procured  for  a  large  amount  of 
land  as  contemplated  by  the  agreement.  The  plaintiff  commenced 
negotiations  for  their  sale  to  different  persons,  and  finally  effected  s 
sale  for  the  benefit  of  the  defendant^  through  its  agent,  one  H.  W. 
McNeil.  An  agreement  in  writing  was  signed  by  the  plaintiff  and 
Hoover,  which  gave  to  S.  S.  Merili,  trustee,  the  right  to  purchase  cer- 
tain coal  lands,  amounting  to  about  twelve  hundred  and  fifty  acres, 
at  the  agiieed  price  of  one  hundred  dollars  per  acre.  To  procure  that 
agreement,  the  defendant,  by  McNeil,  agreed  verbally  with  the  plain- 
tiff to  pay  him  five  thousand  dollars,  exclusive  of  the  price  named  for 
the  land.  Of  that  sum,  one  thousand  dollars  were  to  be  paid  when  the 
agreement  should  be  signed,  and  the  remainder  when  the  title  to  the 
land  should  be  vested  in  the  trustee  of  the  defendant.  The  first  pay- 
ment was  made  as  agreed,  and  the  defendant  exercised  the  option 
which  the  agreement  in  writing  gave,  and  procured  the  title  to  the 
land  which  it  described,  but  refuses  to  pay  the  remainder  of  the  five 
thousand  dollars.  This  action  is  brought  to  recover  that  remainder. 
On  a  former  submission  of  this  cau^e,  an  opinion  was  filed  reversing 
the  judgment  of  the  district  court.  A  rehearing  was  ordered,  and  the 
cause  is  again  submitted. 

The  appellant  insists  that  the  agreement  in  suit  is  void,  as  being 
against  public  policy.  The  evidence  shows  that  one  of  the  conditions 
of  the  agreement  was  that  the  plaintiff  should  not  disclose  it  to  any 
one,  and  the  defendant  insists  that  it  was  to  be  kept  from  the  knowl- 
edge of  Hoover,  and  that  it  was  designed  for  and  inured  to  the  sole 
benefit  of  the  plaintiff.  The  testimony  of  Hoover  tends  strongly  to 
support  the  claim  of  the  defendant.  He  states  that  he  had  no  knowl- 
edge of  the  agreement ;  that  the  partnership  matters  between  himself 
and  the  plaintiff  have  been  settled,  but  that  the  agreement  in  suit  was 
not  referred  to,  and  that  no  account  of  the  money  received  and  to  be 
received  by  virtue  of  it  was  rendered.  McNeil  testifies  that  the  condi- 
tion as  to  secrecy  was  required  by  the  plaintiff ;  and  a  witness  named 
Wightman,  who  was  present  when  the  written  option  was  delivered 
to  McNeil,  and  the  one  thousand  dollars  were  paid,  corroborates 
McNeil,  and  states  that  the  conversation  then  had  was  to  ihe  effect 
that  the  five  thousand  dollars  were  to  belong  to  the  plaintiff.  On  the 
other  hand,  the  plaintiff,  while  admitting  the  condition  of  secrecy* 
claims  that  it  was  imposed  by  McNeil.  He  admits  that  Hoover  had 
no  knowledge  of  it  until  the  settlement  of  their  business  transactions 
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in  regard  to  the  options  was  had,  but  he  claims  that  at  that  time  the 
agreement  was  mentioned,  and  taken  into  account  in  making  the  set- 
tlement. It  appears  that  the  option  given  to  the  defendant  included 
one  hundred  and  twenty  acres,  which  were  owned  by  Hoover,  and 
eighty-four  acres  which  belonged  to  his  brother.  The  plaintiff  claims 
that  a  commission  was  to  be  allowed  for  the  sale  of  those  tracts,  of 
which  his  share  was  twenty-one  hundred  dollars  ;  that  at  the  time  of 
the  settlement  Hoover  proposed  to  give  his  check  for  that  amount ;  that 
the  plaintiff  declined  to  accept  it,  on  the  ground  that  he  had  an 
arrangement  with  McNeil,  by  which  he  was  to  receive  something 
additional,  and  he  offered  to  offset  that  against  his  share  of  the  com- 
mission tendered  by  Hoover,  and  his  offer  was  accepted  ;  that  Hoover 
said  he  knew  of  the  arrangement  between  the  plaintiff  and  McNeil, 
and  that  there  was  a  full  statement,  which  included  the  amount  which 
the  plaintiff  had  received  and  was  to  receive  under  the  agreement  in 
suit.  The  plaintiff  also  claims  that  the  agreement  was  made  for  the 
benefit  of  Hoover  as  much  as  it  was  for  himself,  and  that  he  had  never 
intended  to  retain  Hoover's  share.  The  plaintiff  is  corroborated  in 
what  he  says  as  to  the  settlement  by  W.  W.  Haskell,  who  wtfs  present 
when  it  was  made,  and  testifies  that  it  was  agreed  between  the  parties 
that  Hoover  and  his  brother  should  be  allowed  the  full  price  for  their 
land  paid  by  the  defendant,  and  that  the  plaintiff  was  to  have  the 
claim  in  suit 

There  is  much  in  the  record  which  tends  to  support  the  theory  of 
the  defendant,  and  the  district  court  might  well  have  found  th^t  it 
was  fully  established.  But  this  case  is  not  triable  here  de  novo,  and 
the  most  that  can  be  said  is  that  there  is  such  a  conflict  in  the  evidence 
that  different  persons  might  reach  different  conclusions  from  it.  We 
cannot  say  that  the  judgment  is  so  unsupported  by  the  evidence  that  it 
should  be  set  aside.  The  district  court  doubtless  found  that,  in  making 
the  aureemeut  in  suit,  the  plaintiff  acted  in  good  faith,  for  the  joint 
b«'nefit  of  himself  and  his  partner,  and  without  intent  to  defraud  ;  and 
that  in  their  settlement  it  was  fully  considered,  and  due  account  taken 
of  the  benefits  it  conferred.  There  was  evidence  to  support  these  find- 
ings. The  agreement  is  not  shown  to  have  been  fraudulent  as  to  the 
defendant  On  the  contrary,  its  interests  may  have  been  thereby  pro- 
moted. We  coEclude  that  the  agreement  has  not  been  shown  to  be 
void  as  against  public  policy,  but  that  it  iu  valid. 

The  conclusions  we  have  announced  make  it  unnecessary  to  deter- 
mine other  questions  discussed  by  counsel.  The  judgment  of  the 
district  court  is  Af  fielmed. 


H.  n.  Sickles  &  Co.,  Appellants,  v.  M  Brabbitts  &  Co.  et  al. 

Appellees. 

Bailment :  insurance  bt  bailee  :  evidencb. 
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Appeal  from  Webster  District  Court. ^Hov,  S,  M.  Weaver.  Judge. 

Tuesday,  February  10, 1891. 

Action  was  brought  to  recover  on  an  account  for  wagons  and 
other  property  sold  by  the  plaintiff  to  the  defendant.  There  was  a 
judgment  on  a  verdict  in  favor  of  M.  Brabbitts  &  Co.,  and  another 
judgment  on  a  verdict  against  M.  Brabbitts,  one  of  the  firm  which  is 
tk  defendant  in  the  action.    The  plaintiffs  appeal. — Afflrmed. 

Smith  <Sb  Morris  and  A.  N,  Botsford,  for  appellants. 

Albert  E.  Clark,  for  appellees. 

Beck,  C.  J. — I.  The  original  petition  declared  upon  an  account  for 
property  received  by  the  defendants,  which  was  to  be  sold  and 
accounted  for  to  the  plaintiffs,  and  seeks  to  recover  a  balance  due 
thereon.  It  is  shown  that  the  property  was  received  by  the  defendants 
under  an  agreement  that  they  should  receive,  hold  in  store,  pay  freight 
upon  and  keep  fully  insured  the  property  for  the  plaintiffn*  benefit : 
that  the  property  was  destroyed  by  fire,  and  the  defendants  claimed 
and  collected  the  Insurance  for  their  own  benefit,  and  failed  to  account 
therefor  to  the  plaintiffs.  The  defendants,  in  their  answer,  show  that 
prior  to  the  loss  of  the  property  by  fire  they  had  a  full  settlement  with 
the  plaintiffs  of  the  transactions  growing  out  of  the  property,  and  the 
contract  under  which  they  had  received  the  property  was  terminated, 
and  the  defendants  were  discharged  from  all  obligations  and  liabil- 
ities thereon.  They  also  allege  that  the  insurance  they  held  on  the 
property  covered  only  their  own  interest  therein  for  freights  paid  and 
commissions.  The  plaintiffs,  in  a  reply  alleged  that  the  defendants, 
in  collecting  and  adjusting  the  loss  of  the  property,  claimed  and 
received  the  full  value  of  the  property,  and  that  they  are  now  estopped 
to  allege  that  the  contracts  with  the  plaintiff's  were  not  in  force,  and 
that  the  property  was  insured  for  less  than  the  amount  of  their  claim 
made  to  the  company. 

II.  It  will  be  observed  that  the  issues  involved  the  discharge  by 
settlement  of  the  obligation  and  liability  of  the  defendants  to  store 
and  insure  the  goods,  and  the  existence  of  an  obligation  on  their  part 
to  insure  them.  The  point  most  pressed  by  the  plaintiffs*  counsel  is 
that  the  verdict  of  the  jury  upon  these  points  is  in  confiict  with  the 
evidence.  We  think  the  evidence  authorized  the  conclusions  which 
the  jury  doubtless  reached,  that  the  defendants  were  discharged 
from  the  original  contract ;  that  the  evidence  shows  a  full  s*  ttlement 
of  the  transactions  had  under  that  contract,  and  the  property  was 
retained  for  temporary  storage  simply,  without  any  agreement, 
expressed  or  implied,  whereby  the  defendants  were  bound  to  insure 
the  property.  This  was  unquehtionablr  found  by  the  jury.  Had 
they  found  differently  the  verdict  would  have  been  for  the  plaintiffs. 
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and  against  the  defendants  for  liability  arising  on  the  original  con- 
tract. The  evidence  upon  this  point  is  to  some  extent  conflicting,  but 
it  cannot  be  said  that  it  so  lacks  in  support  of  the  verdict  that  ic  cannot 
be  sustaim»d. 

III.  The  defendants  were,  against  the  plaintiffs*  objection,  per* 
mitted  to  prove  that  they  procared  insurance  on  the  property  for 
freight  and  commissions,  and  that  thoy  so  informed  the  agent  of  the 
iuRurance  company  and  the  adjuster  of  the  loss  after  the  property  was 
burned.  The  admission  of  this  evidence  is  now  complained  of  aa 
erroneous.  We  think  that,  were  the  evidence  admitted  erroneously, 
it  was  without  prejudice  to  the  plaintiffs  for  this  reason.  As  we  have 
seen,  the  jury  must  havo  found  that  the  contract  binding  defendants 
to  insure  the  property  was  terminated.  The  defendants  were  under 
no  obligation  to  insure  the  property  for  the  plaintiffs*  benefit.  If  they 
insured  the  property  for  their  own  benefit  to  the  extent  of  its  full 
value,  the  plaintiffs,  having  no  contract  with  the  defendants  for 
insurance,  cannot  recover  any  part  of  the  n^o  ley  accruing  from  the 
insurance.  If  the  insurance  company  took  the  insurance,  and  paid 
the  loss  to  an  amount  exceeding  the  defendants*  interest  in  the  prop- 
erty, that  is  a  matter  between  the  insurance  company  and  the  defend- 
ants, and  the  plaintiffs  can  claim  nothing  under  the  policy. 

IV.  The  doctrine  we  have  just  stated  is  recognized  in  instruc- 
tions given  to  the  jury,  which  are  now  complained  of  by  counsel. 
For  the  reasons  stated  they  are  correct. 

V.  Another  instruction  was  given,  based  upon  the  doctrine  that 
the  termination  of  the  contract  requiring  the  defendants  to  insure  the 
property  by  agreement  of  the  parties  relieved  the  defendants  of  liabil- 
ity on  account  of  the  loss  of  the  property,  without  insurance  to  the 
plaintiff.  It  is  made  the  ground  of  an  assignment  of  error.  In  our 
opinion,  it  is  plainly  correct.  The  plaintiffs  base  their  claim  to  recover 
upon  the  contract  obligation  of  defendants  to  insure  the  property  for 
their  benefit.  If  that  contract  were  terminated  by  agreement,  plain- 
tiffs have  no  grounds  to  recover.  These  considerations,  in  our  opinion, 
dispoee  of  all  questions  in  the  case. 

The  judgment  of  the  district  court  is  affirmed. 


The  State  of  Iowa,  Appellee,  v.  R.  Jerome,  Appellant. 

AssatQt  with  Intent  to  Bape :  sufficiency  of  evidence  to  sus- 
tain VERDICT  :  admissibility  of  evidence  :  INSTRUCTIONS. 

Appeal  from  Polk  District  CoMrf.— Hon.  M.  Kavanagh,  Judge. 

Wednesday,  May  18, 1891. 

The  defendant  was  indicted  and  convicted  of  an  assault  with 
intent  to  commit  rape  upon  a  female  child  under  the  age  of  thirteen 
years.'   He  now  appeals  to  this  conrt,— Affirmed* 
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E»  B.  Evans,  tofr  appellant 

John  Y.  Stone,  Attorney  General,  and  Thos,  A.  Cheshire,  for  tfas 
State. 

Beck,  C.  J. — I.  Counsel  for  the  defendant  insists  that  the  tit* 
diet  is  wanting  in  support  of  the  evidence.  We  think  otherwise. 
Defendant  was  a  stranger  to  the  mother  and  grandparents  having  the 
care  of  the  child  upon  whom  the  outraire  was  committed,  and  at  the 
timft  was  intoxicated,  though  not  to  such  an  extent  as  to  be  deprived 
of  reason.  Without  the  knowledge  of  those  having  charge  of  her,  he 
took  the  child,  who  was  four  years  of  age,  away  from  the  hou«e,  and 
kept  her  about  six  hours,  taking  her  to  different  part^  of  the  city,  and 
to  some  out-of-the-way  places.  Before  he  returned,  the  child  was 
seen  in  his  company,  her  face  and  clothing  very  dirty  and  her  under- 
clothing down,  which  he  pinned  up.  He  procured  some  one  to  wa^h 
her  face,  and  afterwards  too'<  the  child,  to  her  home,  Slie  complained 
in  his  presence  of  the  abuse  she  had  endured  from  him,  and  specified 
in  the  plainest  language  that  he  had  assaulted  her  in  an  attempt  to 
have  carnal  knowledge  of  her.  He  declared  that  the  child's  state- 
ments were  incorrect.  Her  underclothing  and  person  indicated  the 
abuse  she  had  received  from  him.  We  think  the  evidence  sufficiently 
supports  the  verdict.  The  punishment,  ten  years  in  the  penitentiary, 
is  severe,  but  merited.  We  think  men  who  are  capable  of  committing 
such  detestable  crimes  ought  to  be  taught  to  fear  the  punishment  the 
law  provides  for  such  offenses.  The  protection  of  children  and  the 
good  of  the  state  demand  that  they  ba  kept  separate  from  the  maas 
of  the  people. 

n.  The  court  gave  this  instruction  to  the  jury  :  "  The  law  pro- 
vides that  if  anyone  carnally  know  and  abuse  any  female  child  under 
the  age  of  thirteen  years  he  is  guilty  of  rape,  and  shall  be  punished.** 
'*  It  further  provides  that,  if  any  person  assault  a  female  with  intent 
to  commit  rape,  he  shall  be  puninhed."  "The  defendant,  as  yna  have 
seen,  is  charged  with  assault  with  intent  to  commit  rape  '*  An  aaaauU 
is  an  unlawful  attempt  (o  commit  violence  upon  the  person  of  another, 
with  the  present  ability  to  do  so.  **If  it  has  been  proven  beyond  a 
reasonable  doubt  that  the  defendant,  within  three  years  next  preced- 
ing the  twenty-seventh  day  of  May,  1890,  in  Polk  county.  Iowa,  did 
make  an  aseault  upon  one  Myrtle  Day,  with  intent  to  have  sexual 
intercourse  with  said  Myrtle  Day,  and  that  the  said  Myrtle  Day  was 
under  thirteen  years  of  age,  you  will  find  the  defendant  guilty ;  if  yon 
fail  to  so  find,  yon  will  find  the  defendant  not  guilty  of  assault 
with  intent  to  commit  rape.**  Counsel  objects  to  this  instruction, 
upon  the  ground  that  the  rape  is  not  defined  in  Code,  section  8678, 
under  which  the  indictment  is  found,  in  the  language  of  the  instruc- 
tion. This  statement  does  not  attempt  to  define  *'rape,'*  but  to  pre- 
sent the  law  which  provides  punishment  for  an  assault  with  an  intent 
to  conuntt  rape.  Code,  section  8861,  provides  that  **If  anyone  car- 
nally know  and  abuaa  any  female  child  under   the  age  of  thirteeii 


Appendix.  761 

years  he  shall  be  punished  by  imprisonixunit  in  the  penitentiary  for 
life,  or  for  any  term  of  years."  The  offense  here  contemplated  is 
rape.  Code,  section  8878,  proTides  punishment  for  an  assault  with 
intent  to  commit  rape.  The  two  statutes,  considered  together,  define 
the  crime  and  prencribe  the  punishment  for  it. 

III.  Counsel  maintain  that  the  instruction  is  faulty  because  it 
does  not  contain  the  thought  that  the  jury  should  find  that  the 
defendant  '*  intended  to  use  whatever  force  was  necessary  to  accom- 
plish the  deed.**  Tlie  objection  is  extremely  fine,  but  is  completely 
answered  by  the  consideration  that  the  instruction,  in  charging 
the  jury  that  they  must  find  that  the  defendant  did.  make  the 
assault  with  intent  to  have  sexual  intercourse,  in  order  to  warrant  con- 
viction, did  charge,  in  effect,  that  they  must  find  defendant  intended 
to  use  the  force  necessary  to  enable  him  to  commit  the  crime ;  for  if 
one  intends  to  do  an  act  (commit  rape)  he  surely  intends  to  use  the 
force  required  to  enable  him  to  do  the  act.  Therefore,  an  allegation 
of  an  intent  to  commit  rape  is  an  allegation  of  a  purpose  to  use  the 
force  necessary  to  do  the  aot  which  constitutes  the  rape. 

IV.  The  court  instructed  the  jury  that  they  should  disregard  all 
statements  of  the  child  given  in  evidence,  except  those  which  were 
made  in  the  presence  and  hearing  of  the  defendant.  Counsel  thinks 
the  mstruction  errs  in  not  directing  the  jury  that  the  statements,  in 
order  to  be  considered,  should  have  been  made  in  the  hearing  of  the 
defendant.  In  our  opinion,  the  instruction  so  directs  in  plain  lan- 
guage.   The  point  demands  no  further  attention. 

V.  The  court  directed  the  jury  in  this  language :  *•  If  you 
should  find  tlie  defend  ant  not  guilty  of  an  assault  with  an  intent  to 
commit  rape,  you  will  then  proceed  to  determine  whether  he  is  proven 
guilty  of  common  assault.*'  It  is  insisted  that  the  court  erred  in 
requiring  the  jury  to  first  determine  whether  the  higher  offense  had 
been  committed  befoie  considering  the  lower  offense.  The  court 
rightly  directed  tiie  consideration  of  the  higher  offense  first,  for,  if 
found,  it  includes  the  lower,  and  no  inquiry  as  to  it  need,  in  that  case, 
be  made. 

YI.  Counsel  for  the  defendant  complain  that  the  court  failed  to 
instruct  the  jury  that  the  offense  of  assault  was  included  in  the  assault 
to  commit  rape,  and  to  give  proper  instructions  on  the  rule  of  reason- 
able doubt.  The  facts  do  not  support  these  objections.  Sufficient 
Instructions  upon  these  points  were  given. 

Vil.  It  is  complained  that  the  cnurt  failed  to  define  the  offense 
of  assault  and  battery.  We  discover  no  prejudice  which  the  defend- 
ant could  have  sustained  by  the  omission  of  such  instruction  ;  and,  as 
he  failed  to  ask  for  such  instruction,  he  cannot  now  complain  of  th« 
failure  to  give  it. 

VIII.  Counsel  think  that  the  complaint  made  by  tha  child  as  to 
defendant's  treatment  and  abuse  of  her,  in  his  presence,  aftar  he 
brought  her  back  to>  her  home,  ought  not  to  havie  been  admitted  ia 
evidttiice.    Barely  the  statements  of  the  littia  child,  volantarily  uuula 
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in  the  presence  of  the  defendant,  plainly  disclosing  his  criminal  acts, 
were  competent,  for  t*ie  reason,  if  for  no  other,  that  they  directed 
attention  to  the  condition  of  her  body,  which  tended  to  show  the  com* 
mission  of  the  crime. 

IX.  Certain  rulings  upon  the  admission  of  evidence  and  conver- 
sations and  remarks  of  the  judge  trying  the  case  are  made  the  grounds 
for  complaint.  The  rulings  were  correct,  and  we  see  neitiier  error  nor 
prejudice  to  the  defendant  in  what  was  said  by  the  court. 

In  our  opinion,  the  judgment  of  the  district  court  ought  to  be 

AFFIRMED. 


Edward  Knott,  Appellee,  v.  J.  D.  Bessher,  Street  Commissioner, 

etc.,  Appellant. 

Appeal :  equity  cause  :  record. 

Appeal  from  Bremer  District  Court,— -Hov,  John  C.  Sherwin,  Judge. 

Wednesday,  May  18, 1891. 

Action  in  equity  to  restrain  the  defend|int,  as  street  coromissfoner, 
from  removing  certain  fences,  and  from  opening  an  alleged  street  in 
the  city  of  Waverly.  There  was  a  decree  in  favor  of  the  plaiutifiT, 
from  which  the  defendants  appeals. — Affirmed* 

A.  F.  Brown,  for  appellant. 
Oibson  iSb  Dawson,  for  appellee. 

Robinson,  J.— From  the  record  submitted  in  this  court  we  infer 
that  a  considerable  amount  of  the  evidence  was  introduced  in  the  dis- 
trict court,  and  a  full  hearing  tliere  had  on  the  merits  of  the  case. 
AUhough  this  is  an  equitable  action,  the  appellee  contends  fhat  the 
condition  of  the  record  is  such  that  there  can  be  no  trial  de  novo.  We 
have  examined  the  abstract,  and  an  amendment  thereto,  Aled  by 
the  appellant,  with  much  care,  but  do  not  find  any  statement  or  claim 
that  the  abstract  submitted  is  a  full  abstract  of  the  record  in  the  case. 
A  certificate  which  the  trial  judge  appended  to  a  transcript  of  the  evi- 
dence is  printed,  but,  as  we  have  frequently  held,  that  does  not  show 
that  the  evidence  it  was  designed  to  certify  is  fully  abstracted.  Shat^ 
tuck  V,  Ins,  Co,,  78  Iowa.  378.  Since  the  abstract  did  not  claim  to  be  a 
full  abstract  of  the  record,  it  was  KOt  necessary  for  the  appellee  to  file  a 
denial  in  order  to  raise  the  question  of  its  sufiiciency,  and  he  has  not  in 
any  manner  waived  his  right  to  do  so.  Altnough  we  regret  the  neces- 
sity of  making  final  disposition  of  a  casein  any  other  manner  than  u^ion 
its  merits-,  jet  we  cannot  disregard  the  rules  of  practice  as  Irei^ueuCljr 
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annnunced  by  this  court.  Railroad  v.  Seeor,  70  Iowa,  647 ;  Walrod  v. 
Flanigarif  75  Iowa,  866.  An  assignment  of  error  lias  been  filed  by  the 
appellant,  by  which  the  correctness  of  certain  rulings  and  findings  of 
the  diHtrict  court  is  sought  to  be  questioned,  but  the  condition  of  the 
record  is  such  that  the  alleged  error  cannot  be  ooubidered.   Affiuhsd. 


Ths  State  of  Iowa,  Appellee,  t.  Geo&qb  Johnson  et  al..  Appellants. 
Appeal  in  Criminal  Cases:  record  :  review. 

Appeal  from  Polk  District  Court. —'Bov,  W.  F.  Conrad,  Judge. 

"Wednesday,  Mat  14,  1801. 

The  defendants  were  indicted  for  the  crime  of  nuisance  committed 
by  keeping  for  sale  and  selling  intoxicating  liquors  contiai'y  to  law, 
and  were  tried  and  convicted.    They  appeal. — Affrmed. 

No  appeal  ahce  for  either  party. 

BOBINSON.  J. — This  cause  has  been  twice  submftted  to  this  court. 
The  opinion  filed  on  tlie  first  vubnilssion  was  withdrawn^  for  the 
reason  that  <  ne  of  the  two  transcripts  of  the  r«  cord  which  were  on  file 
did  not  reach  the  court.  The  case  was  again  submitted  od  the  two 
transcripts.  We  have  examined  both  of  them,  and  find  that  they  do 
not  together  present  a  complete  record  of  the  case.  They  show  the 
indictment,  trial,  a  part  of  the  evidence,  judgment  and  the  taking  of 
an  appeal.  The  evidence  submitted  shows  that  the  defendants  were 
guilty  of  the  crime  charged,  and,  also',  that  they  were  persistent  and 
flagr  nt  violators  of  the  law.  There  seem  to  be  claims  on  the  part  of 
the  defendants  of  a  former  adjudication,  but  the  evidence  in  regard  to 
it  is  not  ci  ntained  in  the  transcript  submitted  to  us. 

Objections  were  made  to  the  testimony  of  certain  witnesses,  on 
the  ground  that  due  notice  that  it  would  be  offered  was  not  given  ; 
but  the  notices  served  are  not  shown  by  the  record  before  us,  and, 
tlieref  re,  we  cannot  determine  their  sufficiency.  Other  objections 
were  made,  but,  so  far  as  we  are  able  to  judge,  they  were  without 
merit.  We  are  unable  to  discover  any  error  in  the  record  prejudicial 
to  thA  appellants. 

The  judgment  of  the  district  court  is,  therefore,  affirmed. 

Vol.  83—48 
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Mary  Jacobs,  Appellant,  v.  Marcus  Sntder,  Appellee. 

Mortgage:  foreclosure:  fraud:  evidence. 

Appeal  from  Dickinson  DiatiHct  Court, — Hon.   Gborqb  H.   Carb, 

Jud.^. 

Friday,  May  15,  1891. 

This  is  an  action  in  equity  to  set  aside  a  decree  of  forec1o<«nre  and 
a  sheriff  *8  sale  of  real  estate.  After  a  full  hearing  on  the  merits,  the 
district  court  dismissed  the  petition,  and  rendered  judgment  in  favor 
of  certain  of  the  defendants  for  costs.  The  plaintiff,  appeals. 
AfflnnecU 

Wishard  <Sb  Bailey,  and  A,  W,  Osborne,  for  appellant. 

Parker  <&  Richardson,  for  appellee. 

Robinson,  J.— In  June,  1875,  the  plaintiff  was  the  owner  of  the 
southwest  quarter,  section  7,  township  100,  range  35,  in  Dickinson 
county.  On  the  twenty-st  cond  day  of  that  month  she  made  to  the 
defendant,  Marcus  Snyder,  her  four  promissory  notes  amounting  to 
three  hundred  and  forty-two  dollars,  and  to  secure  their  payment  she 
and  her  husband,  Fred.  Jacobs,  executed  a  mortgage  upon  the  land 
described.  On  the  ninth  day  of  September,  1878,  judgment  by 
default  was  rendered  by  the  circuit  court  of  Dickinson  county  in 
favor  of  said  Snyder,  and  against  the  plaintiff  on  account  of  said 
notes  for  the  sum  of  four  hundred  and  sixty -eight  dollars  and 
eleven  cents,  an  attorney's  fee  of  one  hundred  dollars,  and  twenty 
d(>llars  costs,  and  a  decree  foreclosing  the  mortgage  was  rendered 
against  the  plaintiff,  her  husband  and  one  0.  H.  Hunt.  A  special 
execution  for  the  sale,  of  the  land  was  issued,  and  the  land  was  sold 
thereunder  to  said  Marcus  Snyder.  He  assigned  the  certificate  of 
purchase  to  his  wife,  the  defendant,  Oceana  Bnyder,  and  on  the  six* 
teenth  day  of  October,  1879,  a  sheriff  *s  deed  for  the  land  was  issued  to 
her,  and  on  the  next  day  it  was  recorded.  In  January,  1884,  Mrs. 
Snyder  and  her  husband  conveyed  the  land  to  Minnie  Jacobs,  a  Jaughter 
of  the  plaintiff,  and  received  from  said  grantee  her  note  for  six 
hundred  dollars,  secured  by  a  mortgage  on  J;he  land,  and  a  small 
interest  note.  The  notes  so  given  have  been  paid.  Minnie  Jacobs  and 
Fred.  Jacobs  are  also  made  parties  defendant,  but  disclaim  any  interest 
adverse  to  the  plaintiff.  Thia  cause  was  considered  Ly  this  court  on  a 
former  appeal.    70  Iowa,  523. 

The  appellant  contends  that  after  the  action  to  foreclose  was  com- 
menced by  Snyder,  In  the  year  1878,  he  agreed  with  her  to  dismiss  the 
proceedings  ;  that,  relying  upon  his  ajH'^empnt,  she  did  not  appear  in 
said  procetdings,  but  believed  they  had  been  dismissed,  until  January, 
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1884,  when  she  first  discovered  that  Mrs.  Snyder  held  a  deed  for  the 
farm  In  question.  She  further  claims  that  a  larf^e  part  of  the  mort- 
fCBf^e  indebtedness  hnd  been  paid  when  judgment  was  rendered 
against  her,  for  which  she  was  given  no  credit,  and  that,  without 
knowing;  of  the  judpnent  and  sale,  she  continued  to  make  payments 
on  the  mortgage  indebtedness  until  it  had  been  fully  satisfied  ;  that 
«he  at  all  times  retained  possession  of  the  land ;  that  when  she  dis- 
covered the  condition  of  the  title,  in  1884,  she  demanded  a  conveyance 
of  the  land  to  her,  and  that  Snyder  agreed  it  was  to  be  made ;  that 
being  ignorant  of  such  matters,  and  unable  to  read  or  write,  she  sup- 
posed that  thft  instruments  to  which  her  dnughter  was  a  party  were 
the  conveyance  slie  was  to  receive.  She  claims  that  Snyder  accom>- 
pltshed  the  alleged  wrong  by  means  of  the  ignorance  of  herself  and 
husband,  their  innbility  to  read  or  write  any  language,  and  the  confl- 
dentinl  relation  in  which  he  stood  to  them,  and  their  faith  in  his 
integrity.  There  is  much  conflict  in  the  evidence,  but  we  think  the 
preponderance  shows  the  material  facts  of  the  case  to  be  substantially 
-BB  follows : 

In  the  year  1876  the  plaintiff  and  her  husband  moved  from  the 
land  in  question  to  Ft.  Dodge^  where  they  remained  until  the  next 
spring.  From  Ft.  Dodge  they  went  to  Des. Moines;  from  there  to 
Hippey,  in  Greene  county  ;  from  Hippey  back  to  the  land,  in  the  spring 
of  1879;  and  there  they  have  since  resided.  When  they  left  the  farm 
in  1876,  they  were  indebted  to  different  persons  in  various  sums,  in 
addition  to  the  mortgage  debt,  and  owned  some  personal .  property 
which  was  sold,  the  proceeds  being  paid  to  Snyder.  They  also  held 
^^laims  for  small  suras  of  money  which  were  collected  by  Snyder. 
He  purchased  some  of  the  claims  against  Jacobs,  and  kept  an 
account  of  all  money  received  and  all  payments  made.  He  charged 
interest  at  uFurious  rates  on  sums  due  him.  and  for  a  time  indorsed 
payments  made  on  the  notes  he  h^ld.  He  paid  the  taxes  on  the  land, 
and  purchased  some  claims  against  Jacobs  at  a  discount,  by  his  direc- 
tion. Before  commencing  proceedings  to  foreclose  his  mortgage  he 
notified  the  plaintiff  and  her  husband  that  he  should  forecloee  unless 
further  payments  w^ere  made.  In  the  latter  part  of  the  year  1876,  ^ 
second  mortgage  on  the  land  in  favor  of  Hunt  was  executed  by 
the  plaintiff  and  her  husband  for  the  sum  of  one  hundred  and  twenty- 
five  dollars.  Af  ./cr  the  proceedings  to  foreclose  had  been  commenced 
■in  1878,  they  went  from  Rippey  to  Spirit  Lake  to  make  a  settlement 
with  Snyder.  It  was  then  agreed  between  the  plaintiff  and  Snyder 
that  the  indorsement  of  payments  made  on  the  mortgage  notes  should 
be  erased,  and  a  judgment  taken  for  the  amount  which  appeared  to  he 
due  on  them,  and  a  sale  had  for  the  purpose  of  defeating  the  lien  of 
the  Hunt  mortgage.  Snyder  was  to  keep  an  account  of  payments 
to  be  received  and  cause  a  conveyance  to  be  made  for  the  benefit  of 
the  plaintiff  when  he  should  be  fully  paid  the  amount  due  him.  The 
decree  of  foreclosure  was  taken,  and  sale  made,  and  a  sheriff  *s  deed 
taken  pursuant  to  that  agreement.  Among  the  items  charged  by 
Snyder  were  the  costs  of  the  foreclosure,  and  thirty-five  dollars  for  an 
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attorney's  fee ;  that  being  t))e  amount  actnallj  paid  in  lieu  of  the  one 
hundred  dollars  allowed  by  Ihe  court.  In  January,  1884,  there  was  a 
settlement  between  the  parties  which  resulted  in  the  givin5p  of  the 
deed  to  Minnie  Jacobs,  and  the  malcing  of  her  notes  and  mortgaii^ 
already  described.  The  notes  and  mortgsge  she  gave  were  sold  by 
Snyder  to  one  McCuUat  and  some  of  the  interest  which  fell  due  was 
paid  him.  Legal  proceedings  were  instituted  to  enforce  payment,  and 
the  entire  claim  was  finally  paid. 

It  quite  clearly  appears  that  no  confidential  relations  existed 
between  Snyder  and  the  plaintiff  and  her  husband  when  foreclosure 
proceedings  were  commenced  in  1878.  The  plaintiff  and  her  husband 
consulted  attorneys,  and  were  fully  informed  as  to  their  rights  It  is 
shown  by  the  oorrespondence  and  admissions  and  other  evidence  that 
they  were  fully  aware  of  the  fact  that  Snyder  controlled  the  title  to 
the  land.  When  the  settlement  was  made  in  January,  1881,  a  dis- 
interested person  was  present,  who  assisted,  at  the  instance  of  both 
parties.  He  took  down  all  items  given  by  Snyder  from  his  account- 
book,  often  ascertsining  that  they  were  satisfactory,  and  computed 
their  amounis,  and  ascertained  the  balance  due  Snyder.  The  claim 
that  the  plaintiff  believed  the  instruments  to  which  her  daughter  was 
a  party  were,  in  effect,  a  deed  to  herself,  is  not  credible.  She  insists 
that  the  instrument j.  were  not  read,  but  does  not  claim  to  have  asked 
that  they  be  read,  although  her  daughter  was  a  school-teacher,  and  no 
doubt  able  to  read  intelligently.  She  alleges  that  her  daughter  did 
not  know  the  contents  of  the  instruments,  but  Snyder  testifies  that 
she  read  them,  and  the  testimony  of  the  daughter  is  not  offered.  If 
the  plaintiff  had  ever  placed  special  confidence  in  Snyder,  she  had  no 
reason  for  doing  so  in  January,  1881,  if  her  testimony  be  true,  for  she 
claims  to  have  discovered  before  that  time  that  he  had  violated  his 
agreement,  and  had  acted  in  bad  faith  toward  h«*r.  Biit  we  do  not 
think  the  bad  faith  alleged  has  been  established.  There  Is  much  tes- 
timony as  to  the  numerous  items  making  up  the  account  between  the 
parties,  and  it  may  be  that  sonle  slight  errors  were  made,  but  nothing 
has  been  shown  which  would  justify  the  setting  aside  of  the  settle- 
ment. The  plaintiff  had  good  reason  to  complain  of  the  exorbitant 
rate  of  interest  which  she  was  charged,  but  that  was  fully  settled  io 
the  transaction  with  her  daughter,  and  cannot  be  suooeasfullj  qvsa- 
tioaed  ia  this  action. 

We  conclude  that  the  judgment  of  the  district  oourt  is  correal. 
It  18,  therefore,  avfiriisd. 
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Obosgs  H.  Dbah,  Administrator,  Appellaot-,  T«  Jokl  Ru>oeway  ei  ux*^ 

Appellees. 

tfortgages :  foreclosure  :  payment  :  evidbngb:  ^ 

Appeal  from  AUamakee  District  Court — EoK.  L.  O.  Hatch,  Judge. 

Friday,  May  15, 1801. 

This  is  an  action  in  chancery  to  foreclose  a  mortsraice  executed  by 
the  defendants  to  plaintiff  *s  intestate.  Upon  a  trial  on  the  merits,  the 
district  court  dismissed  the  plaintiff's  petition.  He  now  appeals  to 
this  court — BeversecL 
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StUweU  A  Stewart  and  Hendriek  dt  Deremore,  for  appellant. 
JD.  W.  Reed  and  J,  H,  Trewin^  for  appellees. 

Beck,  G.  J.— I.  The  mortgage  in  suit  secures  fire  promissory 
notes  providing  for  annual  interest,  and  contains  a  condition  to  tha 
effect  that,  on  a  failure  to  pay  either  the  principal  or  interest  of  tb« 
notes  when  due,  the  whole  amount  shall  become  due  and  payable,  and 
tLe  mortgage  may  be  foreclosed  therefor.  It  is  alleged  in  the  petition 
that  on  the  eleventh  day  of  March,  1887,  the  sum  of  five  hundred  and 
sevonty-three  dollars  and  thirty-nine  cents  was  due  upon  the  notes 
secured  by  the  mortgage,  and  on  that  day  the  defendant  executed  to 
the  plaintiff  *s  intestate  a  promissory  note  for  that  sum  due  one  day 
after  date.  It  is  admitted  In  the  petition  that  on  the  sixteenth  day  of 
May,  following  the  execution  of  the  note,  the  sum  of  twenty-five  dol* 
lars  was  paid  thereon.  But  it  is  alleged  no  other  payments  have  been 
made  on  the  interest.  The  defendants  maintain,  and  so  plead,  thai 
the  interest  on  the  promissory  notes  secured  by  the  mortgage  has  been 
paid.  They  insist,  and  so  testify,  that  the  n(A»  for  five  hundred  and 
seventy-three  dullars  and  thirty-nine  cents  was  not  given  for  interest, 
but  upon  an  account  for  rent,  cash  borrowed,  and  other  items  of  indebt- 
edness. They  do  not  state,  nor  is  it  claimed,  that  the  note  has  been 
paid. 

II.  In  our  opinion,  the  strong  preponderance  of  the  evidence 
•hows  that  the  note  for  five  hundred  and  seventy -three  dollars  and 
thirty-nine  cents  was  given  for  interest.  This  is  shown  by  frequent 
admissions  of  the  defendant  proved  at  the  trial,  the  fact  that  th« 
amount  of  the  note  is  the  sum  due  for  interest  on  the  day  the  note 
bears  dute,  and  other  circumstances  we  need  not  here  recite.  We  are 
clear  in  the  conclusion  that  the  note  was  given  for  the  interest.  The 
defendants  testify  that  the  interest  was  paid  before  the  note  referred 
to  was  made,  and  the  (layments  thereof  were  made  at  the  maturity  oC 
the  interest.  Their  testimony  on  this  point,  it  is  c'aimed,  is  suppurted 
by  indorsements  on  each  note,  in  the  following  language : 
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"Interest  paid  on  the  within  note  to  March  10, 1887.  We,  C.  H. 
Burf>:e88  and  Barbara  Burgess,  in  consideration  of  the  maker  of  the 
within  notes  having  paid  so  much  interest  thereon,  and  in  further 
consideration  of  the  many  acts  of  kindness  bentowed  upon  us  by  the 
said  maker,  Joel  Ridgeway,  do,  therefore,  hereby  provide  that  this 
note  shall  not  draw  interest  from  and  after  March  10,  1887,  and  we  do 
hereby  release  him  from  the  payment  of  any  more  interest  on  the 
within  note. 

his 
"  Charles    x    H.  BaROBSS. 
mark, 
her 
'*  Barbara    X    Burgess. 
mark. 
*' Witnesses:       Maltnda  John. 

•<  AL.  WlLBER." 

The  defendant  testifies  that  he  wrote  the  first  indorsement  recit- 
ing the  payment  of  the  interest,  which  appears  in  his  handwriting. 
It  is  shown  that  the  other  indorsement  Was  made  by  another  person, 
upon  the  request  of  the  wife  of  the  intestate,  who  was  not  present*  It 
was  taken  by  the  wife  to  her  home  in  order  to  procure  the  signature 
of  her  husband,  and  the  evidence  shows  t)iat  he  afterwards  signed  it. 
It  clearly  appears  that  tliis  indorsement  was  not  signed  until  after  the 
day  it  was  written  and  bears  date,  and  that  the  interest  was  calcu- 
lated up  to  that  date,  and  amounted  to  the  sum  expressed  in  the  note» 
There  is  no  evidence  authorizing  the  conclusion  that  the  interest  was 
paid  at  the  time  or  before  the  indor^temeuts  were  signed.  The  evi- 
dence satisfies  us  that  tlie  dt  cedent  intended  to  release  the  defendant 
from  payment  of  the  interest  accruing  after  the  date  of  the  indorse- 
ment, and  that  the  note  was  given  for  the  interest  due  ;  and  we  are 
equally  clear  in  the  conclusion  that  no  interest  was  paid  by  defendant 
upon  the  notes  It  is  strange,  indeed,  that  he  should,  as  the  interest 
became  due,  pay  it,  and  omit  to  make  indorsements  on  the  notes  of 
the  payments  thereon.  The  defendant  understood  that  indorsementa 
of  payments  were  proper,  and  ought  to  be  made,  and  he  was  capable 
of  making  them,  but  there  are  no  such  indorsements.  The  indorse- 
ment covering  all  the  pHyments  is  not  signed,  and  it  is  in  defendant'a 
own  handwriting.  If  evidence  at  all,  it  is  of  the  very  weakest  char- 
acter. Our  conclusion  is  that  the  recitation  of  payments  of  interest 
found  in  the  several  indorsements  is  equally  iuftufficient  to  establish, 
the  fact  of  payment.  The  intestate  took  the  note  for  the  interest,  and 
he  may  have  referred  to  that  note  as  securing  interest,  but  the  state- 
ment of  the  payment  of  interest  having  been  made  cannot  cover  the 
sum  of  five  hundred  and  seventy-three  dollars  and  thirty-nine  cents  ; 
for,  as  we  have  seen,  interest  to  that  amount  was  not  paid,  but  was 
then  due,  and  for  it  the  note  was  given.  It  will  be  observed  that  the 
second  indorsement  simply  recites  that  it  is  made  '*  in  consideration 
of  the  maker  of  the  within  note  having  paid  so  much  interest  thereon.*^ 
The  amount  of  iuterebt  referred  to,  and  when  paid,  dues  not  appear. 
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TVe  cannot  presume  that  it  was  all  the  interest  due  on  the  notes  and 
paid  at  the  maturity  thereof. 

III.  The  note  given  by  the  defendant  for  interest  does  not  discharge 
the  debt,  and  operate  as  a  pa^iment  of  the  interest,  unless  there  was 
an  agreement  oi  the  parties  to  that  effect.  This  conclusion  is  based 
upon  familiar  doctrines  of  the  law.  Byles,  Bills  [4  Am.  Ed.]  546,  and 
no^es;  7  Am.  Ed.;  Gower  v.  Hallouxiy,  18  Iowa,  154;  McLaren%). 
Hall,  26  Iowa,  297 ;  Shadbolt  v.  Shan;,  40  Iowa,  6b8 ;  Iowa  Co,  v.  Foster, 
49  Iowa.  676 ;  Carlin  v.  Heller,  34  Iowa.  256. 

IV.  Tlie  evidence  fails  to  establish  the  conclusion  that  the  parties 
agreed  that  the  giving  of  the  note  should  operate  as  payment  of  the 
interest,  and  as  a  dibcharge  of  the  indebtedness  therefor.  We  con- 
clude, therefore,  that  interest  t^  the  amount  of  the  note  given  therefor, 
five  nundred  and  seventy-three  dollars  and  thirty-nine  cents,  was  due 
and  payable  when  the  suit  was  brought,  and,  therefore,  that,  under 
the  terms  cf  the  mortgage,  the  whole  amount  became  payable,  and 
that  the  m  *rtgago  ought  to  have  been  foreclosed  by  decree  giving 
proper  relief  to  the  plaintifif. 

The  cause  will  be  remanded  to  the  court  below  for  a  decree  in 
harmony  with  this  opinion,  or,  at  the  option  of  plaintiff,  such  a  decree 
may  be  rendered  here.    Bb versed. 


Hiram  Tru^ord,  Appellee,  v.  Chicago,  Milwaukee  &  St.  Paul  Rail- 
road Ck)MPANT,  Appellant. 

I 

Counterclaim  :  evidence  :  withdrawal  of  denial  :  judgment. 

Appeal  from   Cerro  Gordo  District  Court. — Hon.  J.  C.  Sherwin, 

Judge. 

FjUDAY,  May  15,  1801. 

This  case  was  brou  gbt  before  the  district  court  on  a  writ  of  error 
to  C.  C.  TuPi'EK,  justice  of  the  peace,  sued  out  by  the  defendant,  and 
is  appealed  to  this  court  by  the  defendant  on  certificate  of  the  trial 
j  udge. — AfflrmedL 

George  E,  Clarke,  for  appellant. 

J.  J4  Clark,  for  appellee. 

Given,  J. — The  quf'stions  certified  are  as  follows  :  **  The  plaintiff 
sued  the  defendant  to  recover  twenty-four  dollars  as  damages  for  hay 
alleged  to  have  been  destr  yed  by  a  fire  started  by  one  of  the  defend- 
ant's engines  in  the  operation  of  its  railway.  The  defendant  pleaded  a 
general  denial  and  that  the  fire  did  not  occur  through  any  negligence 
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on  its  part ;  also  a  coanterclaim  for  sixty  dollars  alleged  to  be  due 
from  the  plaintiff  to  the  defendant  for  freight  for  a  carload  of 
hogs  shipped  bj  the  plaintiff  to  Chicago  over  defendant's  line  of  rail- 
way, which  sum  the  plaintiff  promui^d  and  agreed  to  pay,  and  had 
neglected  to  pay.  A  denial  to  the  counterclaim  was  pleaded  by  the 
plaintiff.  On  the  trial  of  the  cause  the  defendant  called  the  plaintiff 
as  a  witness  on  its  behalf  to  prove  the  allegations  of  said  counterclaim, 
and  the  plaintiff  denied  the  same.  Thereupon,  the  defendant 
announced  it  had  no  further  evidence  in  attendance  to  prove  its 
counterclaim  on  that  trial.  Thereupon  the  plaintiff  withdrew  his 
denial  of  the  couuterclaim,  and  moved  the  court  to  dismiss  the  coun- 
terclaim, because  defendant  had  not  produced  any  evidence  to  prove 
the  same.  The  defendant  objected  to  said  proceedings,  and  excepted 
thereto." 

The  justice  sustained  said  motion,  and  entered  a  dismissal  of 
the  defendant's  counterclaim,  to  which  the  defendant  excepted ;  and 
thereafter  said  justice  proceeded  to  enter  judgment  on  the  plaintiff  *s 
claim  against  the  defendant  for  twenty-four  dollars  and  coats.  Firgt. 
Did  the  justice  err?  Second,  A  writ  of  error  having  been  sued  out 
by  defendant,  should  the  same  be  sustained  by  the  district  court,  and 
the  action  of  the  justice  set  aside  and  reversed  ?  Or,  third,  sliould 
said  writ  of  error  be  dismissed,  and  the  action  of  the  jusuce  affirmed? 

If  the  action  of  the  justice  rested  upon  the  pleadings  alone,  we 
think  it  would  be  evident  that  he  erred  in  dismisning  the  counterclaim. 
By  withdrawing  the  reply,  the  counterclaim  stood  admitted,  except 
as  to  the  amount,  and,  in  the  absence  of  any  proofs  the  defendant 
would  be  entitled  to  recover  a  nominal  sum  thereon.  Such,  however, 
is  not  the  case  presented  in  the  ceraficate.  Issue  was  joined  on  the 
counterclaim,  and  both  parties  fuUy  heard  in  their  proofs,  and  the 
defendant  failed  to  sustain  the  counterclaim  in  any  respect.  Under 
the  case  as  it  thus  stood  the  defendant  was  not  entitled  to  even  a 
nominal  recovery  on  the  counterclaim,  and  the  judgment  must  have 
been  just  what  it  is.  Viewing  the  proceedings  of  the  justice  as  such 
proceedings  should  be  viewed,  we  think  it  may  be  said  that  his  action 
was  equivalent  to  finding  against  the  defendant  on  the  counterclaim. 
He  evidently  dismissed  the  counierclaim,  because,  under  the  evidence, 
the  defendant  was  not  entitled  to  recover  anything  thereon,  not  even 
a  nominal  sum.  The  judgment  rendered  is  not  only  against  the 
defendant  on  the  plaintiff 's  claim,  but  also  upon  the  oounterolaim, 
and  is  just  such  a  judgment  as  the  state  of  the  case  called  for.  It 
would  be  applying  entirely  too  technical  a  view  to  the  action  of  the 
justice  to  say  that,  because  of  the  withdrawal  of  the  reply,  he  should 
have  allowed  a  nominal  sum  upon  the  counterclaim,  when  the  parties 
had  submitted  it  upon  proofs  thst  failed  to  show  that  even  a  nominal 
sum  was  due.  The  law  does  Lot  encourage  such  technical  practice  as 
was  resorted  to.  The  case  was  fully  submitted,  and  ready  for  deciS' 
ion,  and  a  judgment  entered  in  accordance  with  the  facts.  We  may 
well  hold  that  the  judgment  was  upon  the  issues  as  they  were  Joined. 
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It  follows  from  this  conclusion  that  the  defev>dant*8  remedy  was 
by  appeal ;  that  there  was  no  prejudicial  error  in  the  action  of  the 
justice  for  which  a  writ  should  have  been  allowed  ;  and,  therefore,  the 
writ  was  properly  dismissed,  and  the  action  of  the  justice  ▲ffuimsd. 


\ 


The  State  op  Iowa,  Appellee,  t.  Gborgb  Baskins,  Appellant 
Intozicating  LiqaorB;  nuisance  :  btidencb. 
Ajppedlfram  Montgomery  District  Court.— Hon.  H.  E.  Deemer,  Judge. 

Tuesday.  May  19, 1891. 

The  defendant  was  convicted  on  an  indictment  charging  him  with 
keeping  a  house  for  the  unlawful  sale  of  intoxicating  liquors.  He 
appeals. — Affirmed, 

C.  R  Richards,  J.  C  Cooper  and  Edward  MilU,  for  appellant. 

John  Y.  Stone,  Attorney  General,  and  JB.  W,  Beeson,  County 
Attorney,  for  the  State. 

ROTHROCK.  J. — It  is  not  claimed  by  the  state  that  the  defendant 

was  the  keeper  of  an  open  saloon.    He  occupied  a  d  i^elling-house  with 

three  rooms,  where  it  is  insisted  that  he  carried  on  the  unlawful  traffic 

charged.    There  is  no  direct  evidence  of  any  actual  sales ;  but  on  the 

eighteenth  day  of  September,  1889,  the  house  was  searched  by  officen, 

and  a  jug  partly  filled  with  whiskey,  and  two  bottles  of  whiskey,  and 

a  large  number  of  empty  b  jttles  and  some  glasses  which  had  contained 

beer  were  found  in  the  house.    The  question  submitted  to  the  jury  was 

whether  liquors  were  kept  in  the  house  for  sale,  or  merely  for  the  pri- 

Yate  use  of  the  defendant  and  his  family.    This  issue  of  fact  is  the 

only  question  presented  by  this  appeal.    We  have  carefully  ezamiued 

the  evidence,  and  are  united  in  the  conclusion  that  the  jury  was  fully 

wananted  in  finding  that  the  defendant  was  guilty  as  charged.     It 

would  serve  no  useful  purpose  to  review  the  evidence  in  an  opinion. 

The  judgment  of  the  district  court  is  aftiumbd. 
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P.  Weed,  Appellant,  v.  Bowman  et  cU,,  Appellees. 
Fraudulent  Conveyance :  transfee  of  sheriff's  oerhficatb  or 

SALE  :  CONSIDERATION. 

Appeal  from  Butler  District  Court.— Hon-  G.  W.  Ruddick,  Judge. 

Tuesday,  May  19. 1891. 

Action  in  equity  to  enjoin  the  sale  of  certain  lands  claimed  by  the 
plaititiff  on  execution  in  favor  of  Bowman  Bros.  &  Burr  and  against 
P.  Weed.  Trial  was  had  upon  the  merits,  and  a  decree  entered  dis- 
missing the  plaintiff 's  petition,  from  which  he  appeals. — Eeversed, 

Hemenway  db  Orundy,  for  appellant. 

E.L.SmaUey,  for  appellees. 

Given,  J.— I.  The  questions  and  controlling  facts  in  this  case  are 
identical  with  those  in  Austin  v.  Bowman.  81  Iowa,  277,  and  relate  ta 
the  same  title  and  judgment.  The  plaintiff  *s  cl^im  of  title  is  the  eame 
as  that  of  the  plaintiff  Austin,  except  that  Austin  claimed  under  a 
deed  from  this  plaintiff,  ^hile  the  plaintiff  claims  under  title  in  him- 
self. The  evidence  upon  the  question  as  to  whether  there  was  a 
redemption  from  the  Brett  mortgage  sale  may  be  different,  but  we 
conclude  from  it.  as  from  ti  at  in  the  former  case,  that  the  purchase 
of  the  sheriff  *s  certificate  of  sale  was  in  good  faith,  and  not  a  redemp- 
tion. The  conclusion  in  the  former  case  was  in  favor  of  the  title  of  the 
plaintiff  as  against  this  judgment,  and  following  that  decision,  with 
whii  h  we  are  still  content,  we  think  the  decree  herein  should  be  in 
favor  of  the  plaintiff,  and  that  the  decree  of  the  district  court  should 

be  REVERSED.} 


John  L.  Johnson,  App'  Uee,  v.  L.  A.  Knudtoon,  Appellant 

Evidence:  burden  of  proof:  instructions  to  jury. 

Appeal  from  Worth  District  Court— Bom.  John  C.  Sherwin,  Judge,. 

Friday,  May  22,  1891. 

Action  at  law  to  recover  damages  for  the  alleged  wrongful  con- 
yersion  of  three  horses,  one  set  of  double  harness  and  a  calf.  There^ 
was  a  trial  by  jury,  and  a  verdict  and  judgment  for  the  plaintiff  for 
one  hundred  and  twenty-six  dollars.  The  defendant  appeals— 4j;irmed^ 
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Pickering  A  Hartley ^  for  appellant. 
Zr.  S.  Butler,  for  appellee. 

ROTHROCK,  J.— The  petition  is  in  the  ordinary  form  of  action  for 
the  wrongful  conversion  of  personal  property.  An  amendment  to  the 
petition  was  filed  claiming  a  small  amount  for  work  and  labor  per- 
formed by  plaintiff  for  the  defendant.  The  original  answer  in  the 
case  is  a  general  denial,  and  a  counterclaim  for  certain  items  of 
account  claimed  to  be  due  from  the  plaintiff  to  the  defendant.  The 
only  matter  now  in  controversy  is  the  respective  claims  of  the  parties 
to  the  horses,  harness  and  calf  described  in  the  original  petition ;  the 
other  matters  of  claim  demand  no  special  consideration. 

The  defendant  amended  his  answer,  and  put  his  defense  in  two 
counts.  The  first  count  was,  in  substance,  that  he  had  bought  the 
property  of  the  p'aintiff  for  about  one  hundred  and  seventy-five  dol- 
lars in  cash,  and  that  the  plaintiff  gave  him  an  absolute  bill  of  sale 
thereof  in  writing,  and  that  he  took  the  property  into  his  possession 
as  the  absolute  owner.  By  the  second  count  of  tlie  amended  answer 
the  claim  was  made  that  the  property  in  controversy  had  been  mort- 
gaged to  one  Peters\>n,  and  that  on  or  about  the  seventh  day  of  Aprils 
1887,  an  oral  agreement  was  made  between  plaintiff  and  defendant 
by  which  the  defendant  paid  the  debt  to  Peterson,  and  took  posses- 
sion of  the  property,  and  was  to  hold  and  use  the  same  as  his 
own,  and  as  absolute  owner  thereof,  from  that  date,  except  that  the 
plaintiff  had  the  right  to  redeem  the  same;  provided  that  such  right 
of  redemption  should  be  exercised  before  June  1,  1887,  by  repaying  the 
defendant  the  amount  paid  by  him  to  Peterson,  with  interest  at  ten 
per  cent.,  and  a  reasonable  amount  for  the  care  and  keeping  of  said 
property  by  the  defendant.  That  time  was  to  be  of  the  essence  of  said 
contract,  and  that  the  plaintiff  entirely  failed  to  redeem  said  property. 
That  after  the  said  contract  was  made,  and  the  property  delivered  to 
the  defendant,  the  plaintiff  authorized  the  defendant  to  make  sale  of 
the  same,  or  any  part  thereof,  at  fair  and  reasonable  prices,  and 
apply  the  proceeds  thereof  in  payment  of  the  debt  due  to  the  defendant 
from  the  plaintiff  ;  and  that  defendant  in  January  and  February,  1888,. 
sold  two  of  said  horses  for  the  aggregate  sum  of  two  hundred  and 
eleven  dollars,  and  applied  the  same  on  the  amount  due  him,  but  that 
it  was  insufficient  to  pay  the  full  amount  due  the  defendant.  That  the 
residue  of  said  property  was  still  in  the  possession  of  the  defendant  at' 
the  commencement  of  this  suit.  And  for  a  further  answer,  and  by  . 
way  of  counterclaim,  the  defendant  demanded  judgment  against  the 
plaintiff  in  the  sum  of  one  hundred  and  sixty-eight  dollars  for  defend- 
ant's time,  trouble  and  expense  in  keeping  and  caring  for  said 
property. 

The  bill  of  sale  referred  to  in  the  answer  was  attached  thereto  as 
an  exhibit.  It  is  in  form  an  absolute  sale  of  the  property.  The  plain- 
tiff, by  reply  to  the  amendment  to  the  answer,  admitted  the  execution 
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of  the  bill  of  sale,  and  averred  that  it  wan  given  solely  as  security  to 
the  defendant  for  the  payment  by  plaintiff  to  the  defendant  of  the  suo^ 
of  one  hundred  and  seventy-one  dollars  and  fifty  cents,  and  for  no 
other  purpose  ;  and  that  the  defendant  afterwards  denied  any  right  of 
Che  plaintiff  in  said  property,  and  converted  the  same  to  his  own  use, 
and  is  not  entitled  to  anything  for  keeping  said  property  after  Jane  15 
or  20,  1887 ;  and  that  the  reasonable  value  of  keeping  said  property, 
up  to  the  time  of  said  wrongful  couversion,  did  not  exceed  the  sum  of 
fifteen  dollars. 

We  have  stated  the  Issues  somewhat  in  detail,  for  the  reason  thai 
counsel  for  the  appellant  claims  that  the  court  erred  in  refusing  to 
inbtruct  the  jury  that  the  burden  was  on  the  plaintiff  to  prove  thai 
the  bill  of  sale  was  intended  only  as  a  mortgage,  and  in  instructing 
the  jury  as  follows :  '*  The  burden  of  proof  is  on  the  defendant  to 
prove  a  sale  of  the  property  to  him,  and  to  prove  the  allegations  of  his 
counterclaim,  which  are  denied  by  a  preponderance  of  the  evidence." 
The  appellant  has  not  presented  any  of  the  evidence  Introduced  upon 
the  trial.  The  statement  is  made  in  the  altstract,  that  the  plaintiff 
testified  as  a  witness  '*that  he  made  the  bill  of  sale  set  out  in  the 
answer,  and  that  the  property  therein  described  was  the  same  as  that 
claimed  for  in  his  petition."  And  that  the  defend^int  testified  as  a  wit- 
ness **  thot  plaintiff  made  him  the  bill  of  sale  set  out  in  the  answer, 
and  the  property  therein  described  was  the  same  as  that  claimed  for  in 
the  petition."  This  is  followed  by  a  statement  in  these  words :  **  There 
is  no  evidence  contradicting  any  of  these  statements,  but  the  parties 
disagreed  in  their  testimony  as  to  the  purpose  of  the  bill  of  sale  when 
made."  That  part  of  the  instruction  above  set  out  which  requires  the 
defendant  to  prove  such  of  his  counterclaims  as  are  denied  is  unquestion- 
ably correct ;  and  the  statement  that  the  burden  was  on  the  defendant 
to  prove  the  sale  of  the  property  to  him  worked  no  prejudice  to  him,— 
it  was  error  without  prejudice.  The  sale  was  not  denied.  It  was  con- 
ceded that  the  bill  of  sale  was  signed  and  delivered.  An  instruction 
requiring  the  defendant  to  prove  that  fact  was  without  prejudice, 
because  it  is  recited  iu  the  abstract  that  both  the  plaintiff  and  defend- 
ant testified  as  witnesses  that  such  was  the  fact. 

The  only  matter  in  dispute  was  the  conditions  of  the  sale.  It  is 
atated  in  the  abstract  that  the  parties  "  disagreed  in  their  testimony  as 
to  the  purpose  of  the  bill  of  sale."  It  does  not  appear  that  the  defend- 
ant made  any  claim  in  his  testimony  that  the  sale  was  ab9olute.  Il  is 
fair  to  presume  that  he  admitted  the  condition,  at  least  so  far  as  he  set 
it  up  in  one  of  the  counts  of  the  answer  above  referred  to.  If  so,  we 
•are  not  prepared  to  say  that  the  court  erred  in  rt  fusing  to  instruct  the 
jury  that  the  burden  was  on  the  plaintiff  to  show  that  the  sale  was 
conditional. 

The  court  instructed  the  jury  quite  fully  upon  different  features 
of  the  case,  which,  in  the  absence  of  the  evidence  in  the  record 
before  us,  we  mubt  presume  was  fully  justified  by  the  evidetice.    If 
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the  jury  were  warranted  from  the  evidence  in  finding  certain  facta  set 
out  in  the  inetr actions,  the  verdict  and  judgment  are  a  most  righteous 
conclusion  to  this  litigation.  The  appellee  filed  an  additional  abstract, 
in  which  some  of  the  evidence  is  set  out.  This  evidence  shows  that 
the  defendant  evidently  intended  to  appropriate  this  property  to  his 
own  use  without  any  other  consideration  than  the  debt,  by  refusing  to 
sell  the  same  to  purchasers  secured  by  the  plain tifiP,  and  by  otherwise 
attempting  to  defeat  the  conditions  upon  which  he  held  the  property. 
If  we  had  the  evidence  in  the  record,  it  may  be  that  there  was  error 
in  the  instructions,  but.  aa  we  have  said,  presuming,  as  we  must,  that 
the  instructions  are  founded  upon  proper  evidence,  we  discover  no 
prejudicial  error  in  the  case ;  and  for  this  reason  we  do  not  regard  it 
as  proper  or  necessary  to  consider  other  errors  complained  of  in  detail. 
This  disposi.lon  of  the  case  renders  it  unnecessary  to  determine  the 
motion  of  the  appellee  to  afiirm  because  of  defects  in  the  record. 
The  judgment  of  the  district  court  is  affibmbd. 
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ABANDONMENT. 

Of  lisn.    See  Liens. 
ACCOUNT  STATED.    See  Evidence,  55 ;  Partnership,  t 
ACTION. 

Right  of. 

1,  TrusteeB-^capaeity  to  gue  in  foreign  staf'^^eomity.  The 
oourts  of  this  state  will  not,  as  a  matter  of  comity,  extend  to  one, 
appointed  by  a  foreign  court  as  trustee  of  a  foreign  corporation, 
authority  to  sue  in  the  courts  of  this  state  upon  a  contract  between 
such  corporation  and  a  citizen  of  this  state.  Ayrea  v.  Siebel  dk  Co,, 
847. 

2.  Action  prematurely  brought — abatement  Where  a  certificate 
in  a  mutual  benefit  association  provided  for  the  payment  to  the 
beneficiary  of  the  proceedd  of  an  assessment  upon  its  members 
'*  within  ninety  days  from  the  date  of  the  receipt  of  the  proofs  of 
loss,"  held,  that  by  reason  of  the  terms  of  the  certificate,  and 
because  of  the  provisions  of  chapter  211  of  the  Acts  of  the 
Eighteenth  General  Assembly,  no  cause  of  action  accrued  upon 
said  certificate  until  after  ninety  days  from  the  service  of  notice  of 
the  pruofs  of  loss.    Christie  v.  Life,  etc.,  Co,,  860. 

Real  pabty  in  interest. 

8.  Evidence.  In  a  letter  written  to  the  defendant  prior  to  the 
execution  of  a  contract  for  the  purchase  of  real  estate,  the  plaintiff 
stated  that  the  purchase  contemplated  was  for  his  wife,  but  by  the 
contract  as  closed  the  purchase  was  made  for  the  benefit  of  the 
plaintiff..  Held,  that  under  the  evidence  the  plaintiff,  and  not  his 
wife,  was  the  real  party  in  interest.    Hewitt  v.  Young,  224. 

JOINOEB. 

4.  Joint  contract — parties.  Where  a  policy  of  insurance 
against  loss  by  fire  was  issued  to  a  husband  and  wife  jointly  for  a 
specified  amount  upon  a  building  that  was  the  separate  property 
of  the  wife,  and  for  not  exceeding  an  amount  named  upon  a  stock 
of  merchandise  that  was  the  separate  property  of  the  husband,  in 
consideration  of  a  single  i-um  paid  as  premium,  held,  that  upon 
the  destruction  of  both  properties  the  husband  and  wife  were 
entitled  to  join  as  plaintiffs  in  an  action  upon  the  policy  to  recover 
f«ir  their  respective  iotsses.  Graves  v.  Merchants* p  etc.,  Ins.  Co.^ 
687. 
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ADMISSIONS.    See  Evidence,  87. 
AGENCY. 
Authority  of  aobnt. 

1.  Fire  insurance—proof 8  of  loss — waiver.  Immediately  after 
the  loss  in  controversy  the  defendant  was  notified  thereof,  and 
within  thirty  days  from  the  date  of  the  loss  the  defendant  sent  its 
adjuster  to  investigate  the  same.  At  that  time  the  adjuster  took 
a  sworn  statement  from  the  Insured  as  to  how  the  fire  originated, 
and  of  the  amount  of  goods  destroyed  and  the  value  thereof,  and 
declared  his  satisfaction  with  the  proofs  so  made.  Hetd^  that  the 
power  to  investigate  the  loss  included  the  power  to  take  proof  of 
loss,  and,  although  the  proof  made  might  not  he  as  complete  as 
that  called  for  by  the  policy,  the  agent  might  waive  further  proofs. 
Graves  v.  Merchants*,  etc.,  Ins.  Co.,  087. 

2.  Batification'^HSontract.  Where  a  general  agent  for  the  sale 
of  lands,  and  for  the  transaction  of  busint-ss  in  relation  thereto, 
and  who  was  required  to  report  his  action  to  his  principal,  accepted 
a  second  mortgage  for  a  part  of  the  purchase  money  of  certain 
lands  of  his  principal  in  consideration  of  a  larger  advance  payment 
than  was  provided  for  in  the  contract  of  sale  thereof,  which  con- 
tract contemplated  a  first  mortgage  for  the  balance  of  the  purchase 
money  when  a  deed  was  delivered,  and  snoh  mortgas:e  was 
accepted  by  the  principal,  and  the  time  of  payment  under  the 
original  contract  extended,  hdd^  that  the  principal  must  be  pre- 
sumed  to  have  ratified  the  change  in  the  contract.  FYancis  v. 
Litchfield,  726. 

Ratification. 

8.  Contraet^estoppel  evidence.  The  contract  sued  upon  being 
denied  by  the  defendant  under  oath,  it  was  shown  that  her  name 
was  signed  thereto  by  her  husband,  and  that  she  aferwards 
received  its  beneficial  results,  and  promised  to  fulfill  its  terms. 
Heldt  that  she  was  estopped  from  denying  either  her  husband*s 
oriKinal  authority  to  bind  her  upon  the  contract,  or  her  subsequent 
ratification  thereof.  Wardner,  BushneU  dt  Olessner  Co.  li.  Jack^ 
436. 

4.  Contract  —  ratification  —  evidence.  The  defendant  having 
given  a  receipt  acknowledging  performance  of  the  contract  sued 
upon  by  the  plaintiff,  and  promising  performance  on  her  part, 
held  that  under  the  circumstances  of  this  case  the  receipt  was 
competent  as  evidence  of  the  defendant's  ratification  of .  the 
contract,  though  the  receipt  constituted  a  contract  in  itself.    Id. 

Dbclabations  of  aobnt. 

6.  Wfien  binding  on  principal.  The  declarations  of  an  agent 
having  no  reference  to  the  business  in  which  he  is  at  the  time 
employed  areifiot  admissible  as  evidence  against  the  principal. 
Osgood  V.  Bander 1 171. 
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AGENCY.    ContinuedU 
Liability  of  agent. 

6.  To  principal—fraud.  The  defendant  having  procured  an 
option  upon  certain  lands  giving  him  the  privilege  of  buying  or  of 
procuring  a  purchaser  therefor  at  a  price  stated,  and  providing 
that  he  should  receive  a  certain  commission  in  the  event  of  a  sale, 
entered  into  an  agreement  with  the  plaintiff  to  purchase  for  him 
and  procure  a  conveyance  of  said  lands  at  a  price  largely  in 
advance  of  the  price  which  the  owner  had  agreed  to  accept  under 
said  option,  but  which  the  plaintiff  was  led  to  believe  was  the 
price  demanded  by  the  owner.  The  latter  contract  further  pro- 
vided, that  tlie  defendant  should  act  as  the  plaintiff's  agent  in  the 
management  and  resale  of  the  property,  without  compensation, 
other  than  one-half  of  tlie  profits  realized  after  the  plaintiff  had 
been  reimbursed  for  the  full  amount  of  the  purchase  price  with 
interest.  The  sale  having  been  consummated  upon  these  terms, 
and  the  defendant  having  ctmverted  to  his  own  u^e  the  difference 
between  the  amount  received  from  the  plaintiff  and  the  price  actu- 
ally paid  for  the  land,  held^  that  the  plaintiff  was  entitled  to 
recover  the  an^ount  of  such  difference  from  the  defendant. 
Hewitt  V.  Young,  22A, 

7.  To  principaX— fraudulent  representations.  Where  under  the 
terms  of  a  contract  for  the  exchange  of  real  estate  between  U.  &  R., 
the  latter  had  the  right  to  withdraw  from  the  contract  for  any 
reason  he  might  see  fit  to  act  upon,  held,  that  H.  could  not  recover 
damages  of  his  agent  because  of  his  false  representations  to  R. 
whereby  he  was  led  to  abandon  the  contract.  HetsHer  v,  MorreU 
dt  Son,  662. 

See  Contract,  8 ;  Master  and  Servant,  d. 

APPEAL. 

Right  of. 

1.  From  Jitstice's  court— lies  only  from  final  Judgment.  Where 
a  petition  of  intervention  in  a  cause  pending  before  a  justice  of 
the  peace  was  stricken  from  the  files,  the  intervener  is  not  entitled 
to  join  with  the  defendant  in  an  appeal  from  the  final  judgment  in 
such  cause.    Lorher  v.  Connor,  730. 

2.  Orders  appealable— motion  to  strike— cross-petition.  An 
appeal  lies  from  an  order  striking  a  cross-petition  from  the  files. 
Mahaska  Co.  Bank  v.  Christ,  56. 

8.  Orders  appealable— proceedings  in  probate.  An  appeal  lies 
from  an  order  upon  a  motion,  filed  in  a  proceeding  in  probate,  to 
require  one  to  account  to  the  administrator  of  the  estate  for  prop- 
erty alleged  to  be  in  his  possession,  when  such  order  affects  a  sub- 
stantial right  of  a  party  thereto.    In  re  Est.  of  Pyle,  144. 

Vol.  82—49 
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APPEAL.    Right  of.    Continued, 

4.  Orders  not  appealable— setting  aside^-nding  on  demurrer^ 
Where,  after  an  order  overrulinK  a  demurrer  to  the  plaintiff's 
petition,  the  district  court  sustained  a  motion  on  behalf  of  the 
defendant  to  set  aside  such  ruling  on  the  demurrer,  and  overruled 
a  motion  on  behalf  of  the  plaintiff  to  strike  said  motion  of  the 
defendant,  and  for  a  default  against  said  defendant  for  want  of 
pleading,  held,  that  the  orders  on  said  motions  were  not  appeal- 
able.   Quinn  v.  Capital  Ins,  Co,,  550. 

5.  Orders  not  appealable— demurrer — election  to  plead  over- 
continuance.  Where,  after  a  demurrer  to  a  petition  for  a  new 
trial  was  sustained  as  to  some  of  its  counts,  and  overruled  as  to 
others,  the  parties  to  the  cause  agreed  that  the  same  should  be 
continued  to  allow  the  petitioner  an  opportunity  to  appeal  from  the 
ruling  thereon,  and  thus  have  the  questions  of  law  thereby  pre- 
sented determined,  heldy  that  the  petitioner  not  having  elected  to 
stand  on  his  demurrer,  the  order  was  not  appealable,  and  the 
appeal  should  be  dismissed.    Goldsmith  v,  Wilson,  720. 

6.  Orders  not  appealable — order  that  election  by  widow  to  take 
under  uyill  be  entered  of  record,  A  widow,  after  filing  her  petitifD, 
demanded  a  distributive  share  in  her  husband's  estate  under  the 
law  in  lieu  of  the  portion  given  her  by  will,  and  while  the  case  on 
said  petition  remained  undisposed  of,  filed  with  the  clerk  of  the 
court  a  notice  of  her  acceptarce  of  the  provisions  of  the  will. 
Subsequently,  she  asked  leave  to  withdraw  said  notice,  but,  upoo 
the  motion  of  the  other  heirs,  the  court  ordered  that  such  notice  be 
entered  of  riecord.  Held,  that  such  order  of  coui't  was  not  appeal- 
able.   In  re  Est.  of  Slauson,  866. 

7.  Orders  not  appealable — orders  in  probate.  Where  a  petition 
was  filed  in  a  proceeding  in  probate  to  require  one  to  appear  and 
submit  to  examination  as  to  his  possession  of  property  belonging 
to  the  estate  of  the  decedent,  and  the  court  made  an  order,  after 
such  examination,  finding  that  such  person  had  been  in  copartner- 
ship with  the  decedent,  and  diecting  the  administrator  to  com- 
mence an  action  in  equity  for  the  recovery  of  the  property  due  the 
estate  after  the  adjustment  of  the  partnership  affairs,  fields  that 
no  right  of  the  party  examined  was  affected  by  such  order  as  to 
entitle  him  to  appeal  therefrom.    In  re  Est.  of  Pyle,  144. 

Parties. 

8.  Notice—service  on  necessary  parties  only.  Where  a  defend- 
ant in  a  cause  on  behalf  of  one  not  a  party  thereto  asked  certain 
relief  in  respect  to  the  subject  of  the  action,  which  was  granted, 
held^  that  the  person  whose  rights  were  thus  secured  was  not  such 
a  party  to  the  action  as  to  require  service  upon  him  of  the  notice 
of  appeal.    Christie  v*  Life,  etc,  Co,^  800. 
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APPEAL.    Parties.    Continued. 

9.  Notice  unnecessary  when  not  affected  by  appeal.  In  an  action 
by  the  holder  of  a  promis'^ory  note  against  the  maker  and  pny«>e, 
the  maker  answered  that  the  note  wan  without  conHideraiion.  that 
it  was  executed  as  a  part  of  a  fc&n^hling  contract,  and  that  it  hid 
been  altered  since  delivery  to  the  payee  witiiout  his  consent,  and 
that  plaintiff  took  the  note  with  knowledge  of  these  facts.  Judg- 
ment was  rendered  upon  proof  of  these  facts  in  favor  of  the  maker 
of  the  note,  biit  in  favor  of  the  plaintiff  against  the  payee.  Held^ 
that  upon  an  appeal  by  the  plaintiff  from  the  judgment  in  favor  of 
the  maker  of  the  note  that  the  payee  was  not  a  necessary  party. 
Payne  v,  Rauhinek^  587. 

In  cases  of  attachment. 

10.  MiLst  he  perfected  in  two  days  —  garnishment — discharge 
'^appeal.  "Where  under  an  attachment  by  garnishment  issue  was 
joined  upon  the  answer  of  the  garnishee,  involving  the  validity  of 
a  bill  of  sale  to  the  garnishee  as  against  the  attachmf  nt.  and  upon 
the  trial  a  judgment  was  rendered  discharging  the  garnishee, 
Tieldt  that  the  appeal  from  said  judgment  not  naving  l>een  per- 
fected within  two  days  as  provided  by  st'Ction  8019  of  the  Code,  it 
should  be  dismissed.    Farwell  db  Co.  v.  Tiffany  Bros.,  405. 

Waiter  of.    See  Remedy. 
ASSIGNMENT. 
Interest  of  assignee. 

1.  Conflicting  daims— evidence.  In  an  action  upon  a  policy  of 
insurance  by  an  assignee  thereof  the  fatt  that  another  party, 
claiming  under  a  previous  assignment  of  the  policy  to  that  maile 
to  the  plaintiff,  was  in  the  habit  of  ma^-ing  advances  to  the 
insured,  held,  not  competent  as  evidence  of  such  party *8  right  to 
recover  upon  the  policy,  or  against  the  claim  of  the  plaeintiff  herein. 
Kelly  V.  Norvnch  Ins.  Co.,  187. 

2.  Burden  of  proof.  The  plaintiff's  right  of  recovery  was  dis- 
puted upon  the  ground,  in  part,  that  the  insured  had  assigned  all 
of  his  interest  in  the  policy  in  controversy  to  another  previous  to 
the  assignment  to  the  plaintiff.  Held,  that  the  burden  of  proof 
upon  such  issue  was  upon  the  defendant.    Id, 

Rights  of  assignee. 

8.  Judgment— action  by  assignee.  The  plaintiff,  having  recov- 
ered judgment  for  damages  to  a  horse  and  buggy  hired  to  one  B., 
took  an  assignment  of  the  damages  sustained  by  the  judgment, 
and  commenced  this  action  to  recover  the  amount  thereof  of  the 
defendant  who  was  B.'s  agent,  and  whose  negligence  was  the 
occasion  of  the  damages  sustained.  Held,  that  a  demurrer  to  plain- 
tiff's petition  was  properly  sustained  on  the  gr^^und  that  he  was 
not  entitled  to  the  amount  of  the  judgment.    Crook  v.  Oruell,  786. 

See  Bills  and  Notes,  8,  4,  5 ;  Oontruots,  10,  22 ;  Evidence,  17, 27,  4A. 
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ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 
Filing  of  claims. 

1.  Time — omission  of  assignee  to  give  notice.  The  porlod 
allowed  under  Code,  sections  2119,  2126,  for  the  tiling  of  claims 
against  insolvent  estates  cannot  be  extended  in  favor  of  a  creditor 
to  whom  no  notice  of  the  debtor's  assignment  was  mailed,  as 
required  by  the  first  of  said  sections,  for  the  reason  that  the 
assignee  had  np  information  of  the  indebtedness  to  such  credi^r. 
Carter  dt  Darrow  v.  Lee,  28. 

DlSTBIBUTlON  OF  ASSETS. 

2.  Sureties  entitled  to  protection  out  of  trust  fund.  One  stand- 
ing in  the  relation  of  surety  for  an  insolvent,  who  has  made  a  gen- 
eral assignment  for  the  benefit  of  creditors,  is  a  creditor  within 
the  meaning  of  the  provisions  of  chapter  7  of  title  14  of  the  l>)de 
of  1873,  and  is  entitled  to  file  proof  of  such  claim  against  the 
estate  of  the  insolvent,  whether  the  common  creditor  has  asHerted 
any  claim  against  such  estate  or  not,  and  to  have  a  distributive 
share  of  the  proceeds  of  the  estatis  applied  to  the  debt  upon  which 
he  is  thus  bound.    In  re  Assignment  of  Bea,  231 

ATTACHMENT. 

Levy. 

1.  On  mortgaged  chattels—notice^venue.  Where  in  an  action 
wrongfully  commenced  in  a  county  other  than  that  of  the  defend- 
ant's residence  a  writ  of  attachment  was  issued  and  levied  upon 
personal  property  covered  by  a  chattel  mortgage,  of  which  the 
attachment  plaintiff  had  neither  actual  nor  conntructive  notice, 
held,  that  no  right  to  the  possession  of  the  property  was  requiied 
by  virtue  of  the  attachment,  and  that  subsequent  actual  notice  of 
the  mortgage  would  preclude  the  attaching  creditor  from  there- 
after acquiring  any  right  thereto  adverse  to  the  mortgage.  Holler 
V.  Parrottf  42»  ; 

2.  Corporate  stock— notice  to  defendant^prior  assignment. 
The  levy  of  an  attachment  upon  shares  of  stock  in  an  incor|)orat«^d 
company,  of  which  no  notice  is  served  upon  the  attachment 
defendant,  as  required  by  section  2967  of  the  Code  of  1878,  is  void, 
and  a  sale  thereof  under  execution  upon  a  judgment  rendered  in 
such  attachment  proceedings  will  convey  no  title  to  the  purchaser 
as  against  one  claiming  said  stock  under  an  assign  men  t  made 
prior  to  the  date  of  the  attachment,  but  without  a  transfer  thereof 
upon  t  he  books  of  t  he  com  pauy .  Commercial  Nat.  Bank  v.  Farmers 
<fc  Traders'  Nat.  Bank,  192. 

Adverse  claimants. 

8.  Notice  of  ownership —recitals.  A  notice  of  ownership  served 
by  a  chattel  mortgagee  upon  the  offii-er  levying  an  attachmens 
upon  the  mortgaged  property,  which  coaixiiiett  iu  ail  respi:C(s  an  to 
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form  with  the  requirements  of  section  1  of  chapter  45  of  the  Acts 
of  the  Twentieth  General  Assembly,  will  not  be  deemed  insufficient 
because  it  describes  a  promissory  note  of  a  date  prior  to  the  execu- 
tion of  the  mortgage.  Hibbard,  Spencer,  Bartlett  <Jt  Co.  v.  Zenor, 
605. 

4.  Notice  of  ovmership — sufflciency,  A  notice  of  ownership, 
given  as  provided  by  chapter  45  of  the  Laws  of  the  Twentieth 
General  Assembly,  and  stating  that  the  mortgagees  are  the  owners 
of  **  a  certain  stock  of  drugs,**  and  making  reference  to  the  mort- 
gage wherein  the  property  mortgaged  is  described  as  a  "drug 
stock,'*  is  sufficiently  specific  to  enable  th«*  officer  to  determine 
what  goods  are  clniiHed,  and  will  not  limit  the  claimant  to  the 
recovery  of  the  drugs  contained  in  the  stock.    Kern  v,  Wilson,  407. 

Priority  of  liens. 

5.  Unrecorded  mortgage^notice  to  officer.  Notice  to  an  officer 
before  the  levy  of  a  writ  of  attachment  of  the  existence  of  an 
unrecorded  mortgage  n|x>n  the  property  levied  upon  is  binding 
upon  the  attaching  creditor.  Hibbard,  Spencer,  Bartlett  A  Co.  v. 
Zenor,  505. 

6.  Chattel  mortgage — notice — erroneous  indeos— rights  of  credi- 
tors. In  tlie  absence  of  fmud,  an  attaching  creditor  is  bound  by  a 
chattel  mortgage  erroneously  indexed,  bnt  of  which  he  had  actual 
notice  prior  to  the  levy  of  his  attachment,  even  though  credit  for 
the  claim  sued  upon  was  extended  to  the  attachment  debtor  with- 
out notice  of  said  mortgage.    Kern  v.  Wilson,  407.  ^ 

Juooment. 

7.  Validity  of  proceedings  against  garnishee.  Where  a  writ  of' 
attachment  has  been  duly  served  by  garnishment,  no  order  sustain- 
ing the  attachment  is  necessary  to  the  validity  of  proceedings 
against  the  garnishee.    Kenoslw,  Stqpe  Co.  v.  Shedd,  540.< 

See  Garnishment. 

ATTORNEY  AND  CLIENT. 

Privileged  communications.    See  Evidence,  43. 
ATTORNEY  FEES, 

Apfida,vit. 

1.  By  single  member  of  partnership*  Where  the  pisintiff  in  an 
action  upon  a  bond  providing  for  attorney  fees  is  represented  by 
two  <r  more  attorneys  in  copartnership,  the  affidavit  as  to  the 
absence  of  any  agreement  for  a  division  of  the  fee  that  may  be 
alloived  may  be  made  by  one  of  such  attorneys  for  the  tirm.  Cools 
V.  GUdirist,  277. 
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Amount  allowed. 

2.  Evidence  as  to  what  is  reasonable.  Where  in  an  action  npon 
a  note  or  liond  the  amount  due  is  aRcertaii.ed,  the  attorney's  fee 
may  he  fixed  by  the  court  without  proof  of  what  would  be  reason- 
able in  such  case.    Id, 

As  DAMAGES. 

8.  Violation  of  joint-rate  act — constitutional  law.  The  pro- 
vision of  chapter  28  of  the  Acts  of  the  Twenty -second  General 
Assembly,  entitling  the  plaintiff  in  actions  against  a  raih'oad  com- 
pany for  a  breach  of  its  provisions  to  recover,  in  addition  to  the 
dama  "es  therein  provided  for,  an  attorney's  fee,  grants  no  privi- 
lege to  such  litigants  that  Is  forbidden  by  the  constitution  ;  nor 
can  it  be  regarded  as  imposing  a  penalty  upon  the  exercise  of  the 
right  of  defense.    B.,  C,  R.  <fc  N.  Ry.  Co,  v.  Dey,  812. 

See  Evidence.  85:  OiBcers,  1,  2. 

BILLS  AND  NOTES. 

Form. 

1.  Written  orders^signature  of  municipal  officers— personal 
liability,  A  written  order  addressed  by  the  trustees  of  a  town- 
ship to  the  townsiiip  clerk  fpr  the  payment  of  money  to  a  person 
named  therein,  and  signed  by  the  individual  oames  of  the  trust  es, 
followed  by  the  word  trustees,  does  not  impose  upon  the  trustees 
any  personal  liability  if  such  order  is  not  paid  upon  presentation 
to  the  clerk.     Willctt  v.  Young,  292. 

Partnership. 

2.  Authority  of  partner  to  sign  notes  for  firm.  Where,  under 
a  contract  of  copartnership,  one  of  the  partners  was  to  furnish  all 
the  money  required  by  the  firm,  a  promissory  note  made  in  the 
name  of  the  firm  by  another  partner,  under  the  circumstances 
above  recited,  will  be  binding  upon  the  firm  in  the  absence  of 
knowledge  on  the  part  of  the  payee  that  it  was  not  for  the  benefit 
of  the  firm.    Evans  v,  Evans  <Sb  Co,,  492.    ' 

Defenses  against  assignee. 

8.  Bohemian  oats  contract— purcliaser  u^th  notice,  A  promis- 
sory note  based  u|)on  a  ** Bohemian  oats''  contract  is  void  in  the 
hands  of  a  purchaser  thereof  with  notice  of  the  character  of  the 
transaction.    Payne  v,  Raubinek,  587. 

4.  Fraud — renewal  note  —  assignment.  Where  a  partnership 
gnve  its  note  signed  by  the  firm-name,  and  after  the  firm  had  dis- 
solved the  note  was  renewed  at  the  request  of  one  of  the  partners, 
who  gave  a  new  note  therefor,  and.  without  the  knowledj^e  of  his 
former  partner,  aud  without  authority,  signed  the  finn-name  and 
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bis  own  name  thereto,  which  note  was  accepted  by  the  payee 
without  knowledge  that  the  firm  had  dissolved,  or  that  the  note 
was  signed  without  authority,  held,  that  an  assignee  of  said  note 
could  not  treat  the  note  as  a  nullity,  and  sue  upon  tho  note  sur- 
rendered, in  the  absence  of  some  showing  that  his  assignor  was 
without  kno^led^e  of  the  facts  pertaining  to  the  signature  of  the 
renewal  note  at  the  time  of  the  assignment.  Ridgeioay  v.  Ray-' 
mofidf  502. 

5.  Payment^hreach  of  contract  by  payee— pleading.  In  an 
action  upon  a  promissory  note  by  the  SAsignee  thereof  it  is  compe* 
tent  for  the  maker  of  the  noie  to  show  that  the  same  was  given  for 
personal  property,  and  that  under  the  terms  of  a  written  agreement, 
made  simultaneously  with  said  note,  the  said  defendant  had 
returned  said  property,  and  was  entitled  to  the  surrender  of  said 
note,  and  that  the  plaintiff  took  said  note  as  collateral  security  for 
a  small  loan  with  knowledge  of  said  agreement,  and  after  the 
return  of  said  property  and  for  the  purpose  of  depriving  defend- 
ants of  their  rights  under  said  agreement ;  and  a  cross-petition 
setting  up  said  facts  against  the  payee  of  said  note  and  his  assignee, 
and  making  the  |  ayee  a  party  to  the  action,  is  good.  Mahaska 
Co.  Bank  v.  Christ,  50. 

6.  Payment — breach  of  contract  of  payee — pleading.  But 
defenses  as  to  the  purcha<«e  of  other  property  contracted  for  in 
said  written  agreement,  and  for  which  a  separate  note  was  given, 
and  which  was  subsequently  taken  out  of  said  agreement  by  a 
second  agreement  with  respect  to  such  property,  is  not  the  proper 
subject  of  a  cross-petition  in  such  action.    Id, 

Pleading. 

7.  Denial  of  indorsement  on  note—evidence.  In  an  action  upon 
certain  promissory  notej,  held  by  the  plaintiff  under  an  indorse- 
ment in  blank  from  the  payee  before  maturity,  as  alleged  in  the 
petition,  the  defendants  answered  that  the  notes  were  never 
indorsed  by  the  payee,  a  corporation,  **so  as  to  transfer  title," 
and  that  the  transfer  of  the  notes  to  the  plaintiff  was  fraudulent, 
and  made  for  the  purpose  of  preventing  the  defendants  from 
pleading  a  counterclaim  thereto.  Held,  that  the  answer  put  in 
ibsue  neither  tlie  fact  of  the  indorsement,  nor  whether  tiie  same 
was  made  by  one  having  authority  to  sign  the  name  of  the  corpor- 
ation, and  that  the  plaintiff's  ownership  of  said  notes  as  an 
indorsee  before  maturity  was,  therefore,  admitted.  Second  Nat. 
Bank  v.  Martin,  442. 

See  Mortgages  of  Real  Estate,  5. 

CASES  CITED,  DISTINGUISHED,  ETC.    See  page  11. 

CHATTEL  MORTGAGE.    See  Mortgages  of  Personal  Property. 
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COLLATERAL  SECURITIES. 

Conversion  of.    See  Con  version,  !• 
CONFLICT  OF  LAWS.    See  Railroads,  1. 
CONSTITUTIONAL  LAW. 

Title  of  legislative  acts. 

1.  Limitation  of  aetiona  on  inmranee  policies.  Chapter  211  of 
the  Acts  of  the  Eighteenth  General  Assembly,  entitled  "an  act 
relating  to  innurance  and  fire  insurance  companies.'*  and  provid- 
ing, with  certain  provisions  for  the  regulation  of  insurance  com- 
panies, that,  after  proof  of  loss  und«'r  a  policy  of  insurance,  *'  no 
action  shall  be  begun  within  ninety  days  after  notice  of  such  has 
been  given,*'  is  not  unconstitutional,  t)ecause  the  above  limitation 
as  to  actions  upon  insurance  policies  is  not  expressed  in  the  title. 
Christie  V.  Life,  etc.,  Co.,  860.. 

SuBJEcn  OF  legislative  acts. 

2.  Provisions  for  enforcement  of  statute.  An  act  of  the  legis- 
lature, which  in  addition  to  certain  provisions  upon  the  subject 
of  insurance,  as  expn^Esed  in  the  title,  includes  such  provisions  in 
respect  to  the  procedure  of  the  courts  in  cases  arising  thereunder 
as  are  necessary  to  render  the  legislation  upon  that  subject  effect- 
ual, is  not  unconstitutional  as  embracing  more  than  one  subject. 
Id. 

Taking  private  property  for  private  use. 

8.  Highways— private  convenience.  The  establishment  of  a  pub- 
lic highway  over  the  land  of  one  person  for  the  mere  convenience 
of  an  adjoining  owner  is  prohibited,  by  implication,  by  section  18 
of  article  1  of  the  constitution  of  this  state.  Richards  v.  Wolf^ 
858. 

Due  process  of  law. 

4.  Contracts  of  decedents  for  conveyance  of  real  estate-^per- 
formance  by  executor— proceedings.  The  provisions  of  sections  2487 
and  2488  of  the  Code  of  1878,  whereby  on  proceedings  against  an 
executor  alone  one  may  enforce  performance  of  a  contract  for 
the  conveyance  of  real  estate  made  by  a  decedent,  are  not 
unconstitutional  as  permitting  one  to  be  deprived  of  his  property 
without  due  process  of  law.     Van  Aken  v.  Clark,  200. 

See  Railroads,  5,  6. 

Privileges  and  immunities  of  citizenship. 

6.  Actions  against  railroads— attorney  fees  as  damages.  The 
provisions  of  chapter  28,  of  Acts  of  the  Twenty-second  General 
Assembly,  entitling  plaintifT  in  actions  against  a  railroad  company 
for  a  breach  of  its  provisions  to  recover,  in  addition  to  the  dam- 
ages theiein  pruvided  for,  an  attorney's  fee,  grants  no  privilege  to 
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•Qch  litigants  that  is  forbidden  by  the  oonstitntion  :  nor  can  it  be 
regarded  as  imposiog  a  penalty  upon  tlie  exercise  of  the  right  of 
defense.    B,,  C.  B.  A  N.  By.  Co.  v.  Dey,  812. 

See  Railroads,  2, 8. 

EXCBSSIVB  PENALTItBS. 

6.  Fine  of  one  to  five  thousand  doUare.  A  fine  of  not  less  than 
one  thousand  dollars  nor  more  than  five  thousand  dollars  for  a 
first  violation  of  any  of  the  provisions  of  tUe  above  statute,  and  of 
not  less  thaii  five  thousand  dollars  nor  more  than  ten  thousand 
dollars  for  a  second  such  offense,  is  not  excessive  within  (he  mean- 
ing of  section  17,  of  arUcle  1,  of  the  constitution  of  this  state.    Id. 

Class  legislation. 

7.  Limitation  of  actions  on  insurance  policy.  Chapter  211,  of 
the  Acts  of  the  Eighteenth  General  Assembly,  is  not  unconstitu- 
tional as  exempting  insurance  companies  as  a  cla<is  from  liability 
to  suit  for  ninety  days  after  their  obligations  become  due.  Chris- 
tie V.  Life,  etc.,  Co.,  860. .' 

Elections. 

* 

8.  .  Schools^meeting  of  directors.  Section  6.  of  article  2,  of  the 
confttitution  of  this  state,  providing  that  '*all  elections  by  the 
people  shall  be  by  ballot,"  has  no  a|iplication  to  such  election  as 
la  provided  for  by  the  above  statute.    Seaman  v.  Baughman,  218. 

CONTEMPT  OF  COURT.    See  Courts,  8,  4. 
CONTRACT. 

CONSTRUCfllON. 

1.  Performance.  By  the  terras  of  a  written  contract,  the  defend- 
ant  agreed  to  purchase  of  the  plaintiff  a  certain  stocx  of  merchan- 
dise and  store  fixtures,  and  to  pay  therefor  an  amount  equal  to  the 
inventory  price  of  such  goods  and  fixturesat  the  time  of  an  invoice 
thereof  to  be  made  on  a  day  named  ;  no  provision  being  made  as 
to  by  whom  the  invoice  wss  to  be  taken  nor  how  the  prices  were 
to  be  fixed.  Held,  that  the  agreement  of  sale  contemplated  that 
the  inventory  should  be  taken  upon  a  basis  of  valuation,  and  by 
such  persons,  as  might  afterwards  be  agreed  upon  by  the  parties ; 
and,  the  plaintiff  having  failed  to  show  that  an  inventory  had 
been  so  taken,  the  refusal  of  the  defendant  to  perform  the  contract, 
upon  tlie  inventory  taken  as  aforesRid,  did  not  entitle  the  plaintiff 
to  recover  damages  as  lor  a  breach  thereof.  Dunn  db  Co»  v*  New* 
comb,  408. 
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2.  Real  estate  held  under  contract  of  purchase—rent.  Under  a 
contract  for  the  purchase  of  r6al  estate,  the  defendant  agreed  to 
pay  the  plaintiff  iifty^  dollars  per  month  rent  for  the  premises 
described  from  a  date  named  until  the  time  she  complied  with  said 
agreement.  Within  a  few  days  after  the  coLtract  was  made  she 
paid  to  the  hank  fifty  dollars,  and  within  Jess  than  one  month 
paid  the  amount  necessary  for  the  purchase  of  the  premises. 
Held,  that  the  fifty  dollars  so  paid  should  be  applied  upon  the 
purchase  money.     Totty  v.  Harris,  045. 

8.  Sunday  labor^agreement  to  pay  tux)  dollars  per  day 
**  Sundays  and  ail.'*  An  agreement  whereby  the  plaintiff  was 
employed  to  go  into  anothtir  state  to  look  after  the  sale  of  certain 
lands  of  the  defendant  provided  that  the  plaintiff  should  secure 
the  sum  of  two  doiUrs  a  day  for  every  day  consumed  in  said  ser- 
vice, '*  Sundays  and  all."  Held,  that,  in  the  absence  of  evidence 
that  the  parties  intended  to  contract  for  laiior  on  Sunday,  the 
court  would  adapt  an  interpretation  that  would  sustain  the  legality 
of  the  agreement.    Alfree  v.  Gates,  19. 

4.  Sunday  labor  —  compensation  —  recovery.  Under  such  an 
agreement  the  employe  is  entitled  to  recover  the  agreed  compensa- 
tion fur  the  Sundays  spent  in  the  employment  as  well  as  other 

«      days.    Id. 

See  Conveyances,  0. 
Pebformancb. 

5.  Substantial  performance  sufficient.  The  plaintiff  contracted 
to  sell  to  the  defendant  certain  described  real  estate  for  a  sum 
named,  and  such  furtlier  sum  as  mi/ht  be  necessary  to  redeem 
the  proi>erty  from  tax  sale,  if  paid  within  sixty  days  after  a  date 
specified.  After  depositing  said  contract  with  a  bank  in  the  town 
where  the  defendant  resided,  with  authority  to  receive  the  money 
payable  thereunder,  the  plaintiff  departed  to  a  distant  part  of  the 
country,  where  he  remained  until  after  the  time  for  the  perform- 
ance of  the  contract.  Within  the  time  fixed  in  the  contract  the 
defendant  paid  to  the  bank  the  amount  she  believed  the  contract 
called  for,  and  which  she  was  assured  by  the  bank  was  sufficient, 
but  in  fact  was  insutficient  bv  at)out  thirty-tive  dollars.  The 
defendant  was  at  all  times  willing  to  pay  sach  amount  as  might 
be  found  due  under  the  contract,  but  the  plaintiff  refused  to 
convey  because  the  full  amount  had  not  been  paid  within  the 
sixty  days  as  provided  in  the  contract.  Held,  that  the  defendant 
was  entitled  to  have  a  specific  performance  of  the  contract  upon 
the  payment  of  the  balance  due.     Totty  v.  Harris,  645. 

0.  Simultaneous  acts.  The  money  paid  to  the  bank  by  the 
defendant  was  depojtited  to  the  credit  of  certain  third  persons  with 
notice  to  the  bank  that  the  same  was  to  be  used  for  paj  meut  under 


Index  779 

CONTRACT.    Performance.    Continued. 

the  contract  when  the  deed  was  ready,  ffeldt  that  the  perform- 
ance of  the  contract  by  the  respective  parties  was  to  be  siinulta- 
neoos,  and  that  the  deposit  of  the  money  as  above  did  not  excuse 
the  plaintiff  from  performance  because  of  the  conditions  named. 
Id. 

7.  Svb^tantial  performance  suffldent.  The  court  instructed 
the  jury  that  it  would  not  be  sufficient  to  defeat  the  plaintiff's 
right  of  action  that  **  a  ff w  of  said  trees  were  not  first-class,  but, 
if  the  whole  number  taken  as  one  entire  lot  was  what  would  be 
known  as  first-class,  that  would  be  sufficient.*'  If,  however,  '*any 
considerable  number  of  trees"  were  not  first-class,  that  would 
defeat  the  plaintiff's  right  of  action.  Held^  that  a  substantial 
performance  only  of  the  contract  was  required,  and  the  atx>ve 
instruction  was  sufficient  as  to  what  would  and  what  would  not 
constitute  such  a  performance.  Des  Moines,  etc,  Co,  v,  Polk,  etc, 
Co.,  C63. 

8.  Acts  of  agent — evidence.  In  an  action  for  damages  for  the 
refusal  of  the  defendant  to  convey  certain  real  estate  in  considera- 
tion of  certain  trees  furnished  and  planted  by  the  plaintiff  as  per 
contract,  the  defendant  pleaded  as  a  defense  that  th^  trees  supplied 
b>  the  plaintiff  were  not  of  the  class  provided  for  in  the  contract. 
Heldy  that  it  was  competent  for  the  plaintiff  to  show,  by  way  of 
pi  oof  of  performance  on  its  part,  that  the  secretary  of  tne  defend* 
ant  company  was  on  the  ground^  when  the  trees  were  being  deliv« 
ered  and  set  out,  and  that  he  selected  from  the  trees  brought  to 
the  ground  such  as  were  to  be  planted,  and  those  that  were 
rejected.    Id. 

9.  Signing  written  instrument  in  ignorance  of  contents — relief, 
A  receipt  for  rent  paid  by  the  lessees  recited  that  the  amount 
named  was  in  full  for  all  claims  of  the  lesHor  under  the  lease  as 
the  lessees  surrendered  their  lease.  The  lessor  claimed  that  he 
Bi>fned  the  writing  without  kno%%ing  its  contents,  and  that  he  was 
misled  by  the  statements  of  the  lessees  in  reluiion  thereto.  Heldy 
that  the  lessor  having  negligently  executed  the  wiiting,  though 
having  the  ability  to  inform  himself  as  to  the  contents,  could  not 
in  the  absence  of  fraud  or  excusable  mistake  be  relieved  from  the 
operation  thereof.    Jenkins  v,  Clyde  Coal  Co.,  618. 

10.  Excuse  —  assignment  —  consideration,  A  party  cannot 
excuse  his  performance  of  a  contract  upon  the  ground  that  an 
assignee  seekmg  to  enforce  the  same  acquired  his  interest  without 
consideration.     Wardner.  BushneU  dt  Olessner  Co.  v.  Jack,  435. 

£ce  Instructions  to  Jury,  1,  8  ;  Mechanics'  Lien,  3, 
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Ratification. 

11,  Heceipt  aclmowledgingperforrnance'-evidence.  The  defend- 
ant having  given  a  receipt  acknowledging  performance  of  the 
contract  sued  upon  by  the  plaintiff,  and  promising  performance  on 
her  part,  lield^  that  under  the  circumstances  of  this  case  the  receipt 
was  competent  as  evidence  of  the  defendant's  ratification  of  the 
contract,  though  the  receipt  constituted  a  contract  in  itself.    Id, 

Rbscission. 

13.  Betum  of  benefits.  At  the  time  of  the  distrtbntton  of  his 
estate  a  father  received  a  bond  from  the  heirs  to  support  him  dur- 
ing the  remainder  of  his  life,  but  nothing  was  ever  done  under  it, 
and  the  administrator  for  the  return  of  the  property,  received 
under  such  distribution,  made  no  offer  to  return  the  same  before 
commencing  this  action.  Held,  that  the  father  being  dead,  the 
obligation  for  support  was  at  an  end,  and  its  return  wan  not  neces- 
sarj^  to  the  right  of  action  herein.    Muir  v.  Miller,  700. 

18.  Lease  of  coal  lands—notice.  Where  a  lease  of  coal  lands 
provided  that  the  ^ame  might  be  terminated  upon  thirty  days' 
notice,  if  it  should  be  f  jund  at  any  time  impracticable  for  the 
lessee  to  profitable  mine  the  same,  held,  that  a  notice  by  the  les- 
sees of  the  suiTender  of  their  rights.  '*  as  provided  for  in  the  lease^ 
was  sufficient."    Jenkins  v.  Clyde  Coal  Co»,  618^ 

Validity. 

14.  *^ Bohemian   oats^  contract— negotiable  paper— purchaser 
^  with  notice.    What  are  familiarly  known  as  "Bohemian  oats'* 

contracts  are  void  as  being  against  public  policy,  and  a  promissory 
note  given  in  pursuance  of  such  a  contract  is  void  in  the  hands  of  a 
purchaser  thereof  with  notice  of  the  character  of  the  transaction. 
Payne  v,  Ravhinek,  587. 

15.  Options — Illinois  statute— separable  contract-part  valid. 
A  contract  fur  the  sale  and  delivery  of  a  specific  quantity  of  mer- 
chandise at  a  price  stated,  and  giving  the  purchaser  the  privilege 
of  ordering  an  additional  quantity  of  the  same  merchandise  at  the 
same  price  within  a  time  stated,  is  separable,  and,  where  such  a 
contract  was  performable  in  Illinois,  held,  that  so  much  thereof  as 
gave  to  the  purchaser  the  privilege  of  purchasing  additional  mei^ 
chanrlise  at  the  same  price  was  illegal  and.  void  under  the  statute 
of  Illinois  against  contracts  for  options,  but  that  such  illegality 
would  not  prevent  a  recovery  by  the  vendor  f  jr  such  merchandise 
as  was  thereunder  sold  absolutely,  and  had  been  delivered. 
Osgood  V,  Bauder,  171. 

16.  Options— breach — damages.  In  an  action  upon  a  contract 
as  above  stated  for  the  purchase  price  of  merchandise  delivered 
theieuuder,  the  defendant  pleaded  a  CMUuterclaiui  for  damages  for 
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the  failure  to  deliver  the  additfonnl  nlerchandise 'ordered  under 
the  option  therein  given  him,  and  sought  to  prove  sales  made  by 
him  u]v>n  the  faith  of  such  contract.  Heldy  that  so  much  of  said 
contract  as  provided  for  sucli  option  being  invalid,  the  evidence 
was  properly  excludeil.    Id, 

17-  Agreement  to  marry  upon  restoration  to  health.  The 
phiintiiT  alleged  in  lier  petition  that,  at  a  time  when  he  was  in  a 
delicate  condition  of  health,  the  defendnnt  entered  into  an  agree- 
ment to  marry  her  upon  his  restoration  to  health ;  that  the 
defendant  recovered  his  health,  but  ignored  his  agreement,  and 
subsequently  married  another  woman.  Held^  that  the  defend- 
ant's health  not  being  permanently  impaired,  the  contract  was  not 
invalid  as  being  in  reutraint  of  marriage.  McConahey  v,  Griffey f 
G04. 

See  Master  and  Servant,  1 ;  Municipal  Corporations,  7  ;  Schools,  7. 
Within  statute  offkauds. 

IK  Lease  of  lands—part  performance.  In  an  action  of  forci- 
ble en*ry  and  detainer  for  the  poRsension  of  certain  farm  lands,  the 
defendant  claimed  to  hold  said  lands  under  a  verbal  lea^e  for 
three  yenrs.  for  \vhich  he  was  to  pay  an  annual  rental  in  a  sum 
named,  and  seed  a  certain  twenty  acres  in  grass.  Held,  that  part 
perf4»rmance  of  the  terms  of  said  lease  by  the  defendnnt  was  not 
sufficient  to  take  it  out  of  the  statute  of  frauds.  Burden  v. 
Kniyht,  584. 

19.  Agreemmt  to  marry— time  of  performance'  Where  no 
time  WHS  specified  within  which  a  contract  for  marriage  was  to  be 
performed,  nor  yet  anything  said  or  d>»ne  from  %)rbich  it  could  be 
inferred  that  ic  was  not  to  be  ])erformed  within  a  year,  held,  that 
tliH  contract  was  not  void  as  being  within  the  statute  of  frauds. 
JUcOonahey  v,  Griffey,  604. 

Evidence. 

20.  Parol  testimony  to  vary— contract  in  writing— parol  testi- 
mony. Parol  testimony  is  not  admissible  to  show  that  an  order 
in  writing  for  the  ]>urchase  of  merchandise,  signed  **  O.  G.  Bauder" 
was  intended,  and  so  understood,  to  be  for  '*Qeurge  O.  Duuder  ft 
Co."    Osgood  V.  Bauder,  111. 

21.  Ambiguity,  A  written  contract  for  the  purchase  of  three 
steam-feed  cookers  at  $40,  with  a  discount  of  twenty-five  jpercen^.," 
is  so  ambigu(»us  as  to  require  the  admission  of  oral  evidence  in  its 
interpretation.    Martin  Steam-Feed  Co.  v.  Olive,  122. 

See  Evidence,  0. 
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• 

22.  Becission — damagco.  Where  a  coal  company  made  a  con- 
tract to  furnish  from  one  to  two  cars  of  lump  coal  per  day  from  a 
certain  vein  at  a  price  named  per  ton,  and  afterwards,  upon  the 
insolvency  of  the  coal  company,  ita  property,  Including  said  con- 
tract, was  purchased  of  the  ac^8i|;nee  under  a  general  assignment 
for  the  benefit  of  creditors,  held,  that  the  purchaser  was  not  entitled 
to  enforce  ptTformance  of  the  contract.  Wordcn  v.  O,  dt  N,  W, 
Ey.  Co.,  7a3. 

8ce  Conveyances;  11 ;  Damages,  3 ;  Estoppel,  d. 

CONTRIBUTORY  NEGUQENCE.    See  Negligence    - 

CONVERSION. 

Of  collateral  securities. 

1.  Payment — demand.  The  charge  of  the  conversion  of  col- 
lateral securities  by  the  pledgee  will  noc  be  sustained  where  it 
appears  that  the  indebtedness  for  which  the  collateral  was  depos- 
ited has  not  been  paid,  nor  that  any  demand  for  their  surrender 
has  been  made.    Shaver  v.  Hardin  db  Sons,  878. 

Value  of  property. 

2.  Chattel  mortgage^additiona  to  stock — invoice— evidence.  In 
an  action  for  damages  for  the  converbion  of  mortKaged  merchan- 
dise, the  court  having  instructed  the  jury,  that  the  mortgagee 
could  not  recover  for  goods  added  to  the  mortgaged  stock  after 
the  execution  of  the  mortgage,  and  there  being  evidence  of  the 
identity  of  tie  stock  mt^rtgaged,  and  of  the  goods  subsequently 
acquired,  held^  that  an  invoice  taken  the  next  day  after  the 
attachment  was  properly  allowed  to  go  to  the  jury.  Kern  v,  Wil* 
son,  407. 

By  attachino  creditor. 

8.    Notice  of  ownership.    See  Attachment,  8,  4 

CONVEYANCE. 

Capacity  to  convey. 

1.  Mental  capacity-— undue  influence—evidence.  The  defend- 
ant's husband,  at  the  age  of  seventy-five,  and  while  seriously  ill 
from  a  complication  of  diiteaaes,  executed  a  deed  two  days  before 
his  death,  whereby  he  conveyed  to  the  defendant  a  farm  of  one 
hundred  acres,  valued  at  from  thirty-five  hundred  dollars  to  five 
thousand  dollars,  for  an  expressed  consideratitm  of  one  hundred 
dollars.  The  attorney  who  drew  up  the  deed  was  sent  for 
by  the  wife,  at  the  husband's  request,  and  the  latter  explained  to 
the  attorney  that  one  tract  of  land  in  an  old  deed  from  which 
the  descijption  was  to  te  taken,  was  not  then  owned  by  him.    The 
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{ihysician,  who  attended  the  hnshand  during  hia  sickness,  testi- 
fied that  he  was  in  such  a  condition  of  nuind  as  to  be  able  to  do 
but  little  business.  The  defendant  had  been  married  to  her  hus- 
band but  twoyefirs,  and  was  fifty-one  years  of  age  at  the  time  of 
his  death.  Previous  to  his  last  illness,  the  husband  had  stated  to 
an  attorney  that  he  intended  that  his  wife  should  have  the  land 
in  question.  Heldt  that  the  evidence  showed  sufficient  capacity 
in  the  husband  to  execute  the  deed,  and  that  the  charge  of  undue 
influence  was  not  supported  by  the  evidence.  Brockway  v,  Har^ 
ringtOTit  23. 

CAPAaTY  OF  ORANTBB. 

2.  Unincorporated  company — title.  A  conveyance  of  real 
estate  to  an  unincorporated  company,  under  which  possession  is 
taken,  will  vest  in  the  company  the  title  thereto  as  against  one 
claiming  the  property  under  an  inferior  title.  Clifton  Heights 
Land  Co,  v,  Banddl,  80. 

CONSIDEBATION. 

8.  Deed  imports  a  consideration.  A  deed  imports  a  considera- 
tion, and  wa'it  of  consideration  must  be  established  by  afilrmative 
pr^of .    Brockway  v,  Harrington,  23. 

4.  Not  invalid  because  consideration  inadequate.  In  the 
absence  of  fraud,  a  deed  will  not  be  held  invalid  for  mere  inade- 
quacy of  consideration.    Id* 

Description  of  property. 

5.  Mortgage — certainty  of  description — validity  •  A  mortgage 
conveying  '*the  undivided  one-fourth  of  lots  1,  2  and  8,  in 
Mock  25,  in  the  original  town  of  Marshall,  now  known  with  its 
additions  as  the  city  of  Marshalltown  including  the  undivided  one- 
fourth  of  all  buildings  and  machinery  therein,  and  all  fixtures, 
and  the  undivided  one-fourth  of  all  stock,  assets  and  material  of 
the  firm  of  B.  T.  Frederick  &  Co.,  being  the  said  John  M.  Gil- 
christ's interest  in  the  property  of  said  firm,  or  that  may  hereafter 
be  acquired,**  and  further  describing  it  as  being  situated  in  the 
county  of  Marshall  and  state  of  Iowa,  is  sufficiently  certain  as  to 
the  personal  property  therein  described  as  against  one  who  has 
purchased  the  business  of  said  firm  with  notice  of  the  mortgage. 
Cook  v.  Gilchrist,  277. 

6.  Tax  deed^**  undivided  eighteen  acres  ^^—vaJidity,  Where 
real  estate  sold  at  tax  sale  was  described  in  the  tax  certificate, 
notice  and  deed,  as  the  "  undivided  eighteen  acres  "  of  a  section 
named,  held,  that  the  description  was  too  indefinite,  and  rendered 
the  sale  void  for  uncertainly.    Smith  v,  Btackision^  240 
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7.  Omissions  covered  by  general  dause^construetion,  Th« 
property  description  in  the  deed  under  which  the  plaintiff  claimed 
covered  over  two  pages  of  legal  cap  paper,  describing:  the  property 
by  numbers  of  lots,  blocks  and  government  subdivisions,  and  was 
followed  by  the  clause,  "  also  together  with  all  other  lands  that 
may  not  have  been  heretofore  described  belonging  to  said  South 
Park  Company.*'  Held,  that  property  owned  by  plaintiff's  grantor 
at  the  time  of  such  conveyance  would  pass  undtir  the  clause 
quoted,  though  not  included  in  the  particular  description.  Clifton 
Heights  Land  Co.  v.  RandeU,  89. 

8.  Construction  of  phrase  drug  stock.  It  being  a  matter  of  com- 
mon observation  that  such  articles  as  lamps,  lamp  chimneys,  burn- 
ers, fixtures,  glass,  chinaware,  toys,  stationery,  paints,  varnishes 
and  notions  are  usually  kept  for  sale  in  connection  with  drugs  in 
retail  drug  stores,  hetd,  that  the  question  whether  such  articles  were 
covered  by  a  mortgage  upon  property  described  as  a  **  drug  stock** 
was  properly  left  for  the  jury  to  determine.    Kem  v,  Wilson,  407. 

Condition  subsequent. 

9.  Construction—performance,  A  deed  conveying  a  town  lot 
to  a  church  located  in  a  small  town,  and  mainly  supported  by 
farmers,  contained  the  provision,  that  the  lot  should  be  used  "  as 
a  parsonage  lot  or  church  purpose,  and  no  other/*  and  if  not  so 
used  should  revert  to  the  grantor.  The  lot  adjoined  the  church, 
and  was  used  by  the  congregittion  for  the  purpose  of  hitching  their 
teams  thereon  during  services  in  the  church.  Held,  that  the  use 
made  of  the  lot  was  a  '*  church  purpose,"  within  the  meaning  of 
the  above  condition  in  the  deed.    Bailey  v,  WiUs,  181. 

Construction. 

10.  Deed — description — partnership  property,  A  conveyance 
of  an  undivided  interest  in  certain  partnership  property,  after 
describing  certain  real  estate,  recited, '*  also  the  undivided  three- 
fourths  of  all  the  machinery,  patterns,  tools  and  chattel  and  per- 
sonal property  in  and  on  said  premises,  of  every  name  and  nature, 
including  the  book  accounts  and  promissory  notes  pertaining  to  or 
growing  out  of  said  foundry  or  the  foundry  business  heretofore  of 
B.  T.  Frederick  &  Co.**  Held,  that  the  description  was  suffici  ntly 
broad  to  cover  an  amount  due  said  firm  from  one  of  the  partners 
for  sums  drawn  out  by  him  in  excess  of  what  he  was  entitled  to 
receive.    Cook  v.  Oilchrist,  277. 

Agreement  to  convey. 

11.  Estates  of  decedents— performance  by  executor,  A  member 
of  a  copartnership  verbally  agreed  to  sell  his  interest  in  the  part- 
nership property,  consisting  of  certain  real  estate,  to  his  copartners 
for  two  thousand  dollars,  and  the  assumption  by  the  other  part- 
ners of  the  indebtedness  of  the  firm ;  under  this  agreement  he 
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received  the  sum  named,  and  was  released  by  his  copartners  from 
all  liability  upon  the  indebtedness  of  the  flrni,  and  from  that  time 
ceased  to  have  any  interest  in  the  property  in  question,  but  up  to 
the  time  of  his  death,  several  years  after  the  above  transaction,  no 
conveyance  of  his  interest  had  been  made,  nor  any  formal  settle- 
ment of  the  partnership  affairs  had.  Held,  that,  upon  a  report  of 
thtf  above  facts  by  a  special  administrator  of  such  partner's  estate, 
that  the  court  was  authorized  in  ordering  that  a  proper  release  of 
such  partner*s  apparent  interest  in  said  real  estate  be  made  to  his 
copartners^     Van  Aken  v.  Clark,  256. 

13.  Estates  of  decedents — rights  of  heirs—notice.  Proceedings 
to  compel  a  conveyance  under  such  circumstances  are  governed  by 
sections  2487  and  2488  of  the  Code  of  1878,  and  the  heirs  are  not 
necessary  parties  thereto.  The  above  provisions  of  the  Code  are 
not  unconstitutiimal  as  permitting  one  to  be  deprived  of  his  prop- 
erty without  due  process  of  law.    Id, 

Proof  of.    See  Evidence,  15. 

Cannot  be  coNTRABicrrED  by  parol  bvidbncb:    See  Evidence,  11; 
See  Estates  of  Decedents,  5 ;  Fixtures  ;  Beal  Property,  5 ;  Trusts. 

CORPORATIONS. 
Articles. 

1.  Defective  artides—highest  amount  of  indebtedness-indi- 
vidual liability  of  stockholders.  Where  the  articles  of  incorpora- 
tion for  a  corporation  organized  for  pecuniary  profit  do  not  fix  the 
highest  amount  of  indebtedness  to  which  the  corporation  may  be 
subjected,  there  is  such  a  failure  to  substantially  comply  with  the 
requirements  of  the  statute  as  will  render  the  individual  property 
of  the  stockholders  in  such  company,  under  section  10C8  of  the 
Code,  liable  for  the  corporate  debts.  Heuer  ds  Brocksehmidt  v. 
Carmichael,  288. 

Notice  of  incorporation. 

2.  Defective  artides^publication.  While  the  notice  of  incor- 
poration required  to  be  published  by  section  1052  of  the  Code  may 
be  complied  with  by  the  publication  of  the  articles  of  incorpora- 
tion themselves  when  in  proper  form,  yet  if  the  articles  published 
are  defective  in  any  material  point  such  notice  will  likewise  be 
defective.    Jd, 

Individual  liability  of  stockholders. 

8.  Creditors— action  against  corporation—estoppel,  A  creditor 
of  a  corporation  not  duly  organized  will  not  be  estopped  from 
asserting  his  claim  against  the  property  of  the  individual  stock- 
holder of  such  company,  as  provided  by  section  1068  of  the  Code, 
because  of  having  mamtained  an  action  on  such  claim  against  the 
company.    Id. 

Vol.  82—50 
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4.  Contracts— Resumption — burden  of  proof •  Ck>ntract8  made 
or  received  by  a  corporation  are  presumed  tx>  be  within  its  cor- 
porate powers,  and  a  party  denying  the  autliority  of  a  corporation 
to  make  a  contract  sued  upon  has  the  burden  of  proving  that 
issue.     Wardner,  Bushnell  <&  Glessner  Co.  v.  Jack,  485. 

UmNOORPORATED  CX)MPANIE8. 

5.  Potvers — conveyance  of  real  estate — title.  A  conveyance  of 
real  estate  to  an  unincorporated  company,  under  which  possession 
is  taken,  will  vest  in  the  company  the  title  thereto  as  against  one 
claiming  tlie  property  under  an  inferior  title.  Clifton  Heights 
Land  Co.  v.  Eanddl,  89. 

Acts  of  agents. 

6.  Mortgage  of  corporate  property — ratification.  Where  the 
•president  and  secretary  of  a  corporation,  as  its  active  agents, 
executed  mortgages  upon  the  real  a>id  personal  property  of  the 
corporation,  and,  subsequently,  the  board  of  directors  passed  a 
resolution  by  which  both  of  said  mortgages  were  recognized,  and 
made  paramount  to  an  additional  mortgage  upon  the  corporate 
property,  lield,  that  said  resolution  operated  as  a  ratification  of  the 
acts  of  the  president  and  secretary.  Shaver  v.  Hardin  dt  Sons, 
878. 

EVIDENCB. 

7.  Proof  of  incorporation— powers— pleading.  Where  in  an 
action  by  a  foreign  corporation  the  corporate  capacity  of  the 
plaintiff  is  alleged  generally  in  the  petition  as  authorized  by  sec- 
tion 2716  of  the  Code,  and  the  facts  relied  on  bv  the  defendant  in 
denial  of  such  capacity  are  not  specifically  stated  in  the  answer, 
the  plaintiff's  articles  of  incorporation  under  the  foreign  state, 
duly  authenticated,  are  competent  evidence  of  tiie  corporate 
capacity  of  the  plaintiff,  even  though  there  is  not  contained 
tlierein  all  that  is  required  in  such  articles  under  the  laws  of  this 
state.     Wardiier,  Bushnell  db  Olessner  Co.  v.  Jack,  485. 

COSTS. 

Dismissal  of  action. 

Administrator — bond.  Where  an  action  commenced  by  aa 
administrator  is  dismissed  for  his  failure  to  give  bond,  as  ordered, 
and  he  is  removed  from  office,  the  administrator  should  not  be 
held  personally  liable  for  costs  accruing  in  the  action  prior  to  his 
removal.    Cuppy  v.  Coffman,  214. 

Security.    See  Equity,  8. 

COUNTY  AriORNEY.    See  Officers,  1,  3. 
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-COURTS. 
Contempt  of. 

1.  Orders  in  supplementary  proceedings—jurisdiction.  In  pro- 
ceedings auxiliary  to  execution  the  judgment  creditor  was  decreed 
to  be  entitled  to  have  his  judgment  satisfied  out  of  certain 
desciibed  personal  properly,  which  the  judgment  debtor  was 
ordered  to  deliver  up  ou  demand  to  the  sheriff  as  receiver.  Upon 
bfing  served  with  said  order  of  court,  and  the  property  demanded, 
the  debtor  informed  the  slierifif  that  he  might  take  the  property  if 
he  wanted  to,  but  he  would  not  turn  it  over  to  him,  because  it 
belonged  to  his  wife.  Held,  that  the  action  of  the  debtor  was  not 
euch  a  disobedience  of  tiie  order  of  court  as  to  render  him  liable  for 
contempt  of  court  under  section  8145  of  the  Code.  JReardon  v. 
Henry,  134. 

2.  Supplementary  proceedings—orders^effect  as  to  third  per- 
sons. The  authority  conferred  by  section  8140  of  the  Code,  in  pro- 
ceedings auxiliary  to  executions,  to  order  third  persons  to  turn 
over  property  in  their  possession  to  the  judgment  creditor,  is  for 
the  protection  of  such  third  persons  in  turning  over  such  property  ; 
and  such  third  persons,  not  being  parties  to  the  proceedings,  aie 
not  bound  by  such  orders,  and  will  not  be  in  contempt  by  rei'u.^ng 
to  comply  tiierewith.  If  the  judgment  creditor  would  subject  the 
pro|iert^  to  the  payment  of  his  claim  in  such  case,  he  must  resort 
to  the  remedies  provided  by  law  for  that  purpose,  as  execution, 
garnishment  or  equitable  proceedings.  Estey  <Sb  Camp  v.  Fuller 
Implement  Co.,  678. 

8.  Violation  of  injunction—information— pleading.  An  infor- 
mation cliaiging  one  with  contempt  of  court  in  violating  an 
injunction,  which  formerly  issued  from,  and  was  based  upon  a 
decree  in,  the  same  court  as  that  wherein  the  information  was 
filed,  need  not  set  out  a  copy  of  such  decree,  where  the  proceeding 
is  before  a  court,  but  will  be  deemed  sufficient  if  it  refer  to  such 
decree  as  of  its  date,  and  to  the  book  and  page  where  it  is  recorded. 
Silvers  v.  Traverse,  02, 

4,  Violation  of  injunction— iUegal  use  of  real  estate  by  lessee— 
jurudiction.  A u  injunction  issued  under  the  provisions  of  Code, 
section  l518,  for  the  abatement  of  a  nuisance  existing  upon  certain 
desciibed  premises,  operates  upon  the  property  as  well  as  upon 
the  persc»n  of  the  defendant,  and  one  who  uses  said  property  for 
the  unlawful  sale  of  intoxicating  liquors  may  be  punished  for  con- 
tempt, though  he  was  not  a  ptuty  to  the  injunction  proceedings. 
Id, 

-CRIMINAL  LAW, 

Assault. 

1.  Information — form  —  sufficiency.  An  information  which 
charges  an  assault  upon  the  person  of  the  informant,  without 
naming  the  person,  but  which  is  subscribed  and  swuru  to  by  him, 
is  good.     State  v.  McKinley,  455. 
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2.  Jtistiflcation— forcible  eviction  of  tenant— evidence.  It 
appearing  that,  before  the  informant  had  surrendered  possession  of 
the  leased  premises,  and  before  possession  had  been  obtained  by 
any  legal  procedure,  the  defendants,  in  his  absence,  nailed  up  the 
dwelling  so  as  to  exclude  him  therefrom,  held,  that  e\ridenceof  the 
expiration  of  the  lease  under  which  the  informant  held  said  prem- 
ises  was  immaterial.    Id. 

8.  J%i8tiJieation — self-defense — belief  as  to  danger — instructions 
to  jury.  The  informant  having  been  forcibly  evicted  from  a  dwell- 
ing, which  he  had  been  occupying  with  the  consent  of  the  defend- 
ants, broke  down  a  door  for  the  purpose  of  regaining  an  entrance 
thereto,  and,  after  throwing  a  stone  at  one  of  the  defendants, 
entered  the  hallway,  with  his  wife,  at  one  end  of  which  stood  a 
loaded  musket.  The  defendants  followed  the  informant  into  the 
house,  and  there  assaulted  him.  Held,  that  the  jury  was  properly 
instructed  that  the  honest  belief  of  the  defendants  that  the  inform- 
ant was  going  into  the  house  for  a  gun  to  use  would  not  justify 
them  in  following  him,  if  they  could  have  escaped  from  the  peril 
to  themselves  by  getting  away.    Id. 

Intent. 

4.  Knowledge  of  effects.  Whether  knowledge  of  the  effect  of 
such  deposits  in  a  stream  is  necessary  to  be  shown  to  constitute  the 
defense  of  nuisance  or  not,  when  the  pollution  of  the  stream  must 
Becef^sarily  be  apparent  to  one  engaged  In  making  such  deposits, 
he  will  be  held  to  have  notice  of  the  effect  of  his  acts.  State  v. 
Smith,  423. 

SBVERAL  UABILITY  FOB  OFFENSES. 

5.  Joint  offenses-pliability.  The  fact  that  other  persons  than 
the  defendant  were  guilty  of  polluting  said  stream,  heid^  not  to 
excuse  the  defendant  from  liability.    Id. 

Information. 

6.  Sufflciency^contempt— violation  of  injunction—pleading. 
An  information  charging  one  with  contempt  of  court  in  violating 
an  injunction,  which  formerly  issued  from,  and  was  based  upon 
a  decree  in,  the  same  court  as  that  wherein  the  information  was 
filed,  need  not  set  out  a  copy  of  such  decree,  where  the  proceeding 
is  before  a  court,  but  will  be  deemed  suflScient  if  it  refer  to  such 
decree  as  of  its  date,  and  to  the  book  and  page  where  it  is  recorded. 
Silvers  v.  Traverse,  52. 

7.'  Assatdt  and  battery—sufficiency— name  of  person  assavlfed— 
form.  An  information  which  charges  an  assault  upon  the  person 
of  the  informant,  without  namin<q:  the  person,  but  which  is  sub- 
ecribed  and  sworn  to  by  him,  is  good.    State  v.  McKinley,  445. 
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Indictment. 

8.  Assault  ^intent  to  inflict  great  bodily  injury.  An  indict- 
ment charging  that  the  defendant  did  make  an  assault  **  with  the 
inteut  then  and  there  unlawfully  and  feloniously  to  beat*  strike, 
wound  and  bruise/' and '<  did  iuflict"upon  a  person  named*' a 
great  bodily  injury/*  does  not  change  an  assault  with  intent  to 
commit  a  great  bodily  injury.    State  v,  Harrison,  716. 

See  Nuisance,  1. 

FOBGBRY. 

9.  Falsely  representing  a  signature  to  be  thai  of  another.  The 
defendant  was  charged  with  having  '*  in  his  possession  a  false  and 
forged  promissory  note,  knowing  tiie  same  to  be  false  and  forged,** 
which  he  **did  falsely  •  •  •  utter  and  publish  as  true 
and  pass  to  K.  *  *  *  as  the  promissory  note  of  himself 
and  wife,  M.  F.,  well  knowing  that  the  said  signature  of  his  wife, 
M.  F.,  was  false  and  forged,  •  *  •  with  intent  then  and  there 
to  defraud,  etc  The  evidence  showed  that  the  defendant  hav- 
ing agreed  to  give  his  promissory  note  to  K.,  with  his  wife*s  name 
thereto  as  security,  took  the  note  to  his  house,  and  there  had  a 
daughter  of  the  same  name  as  the  wife  sign  her  name  to  it.  The 
note  thus  signed  was  delivered  to  K.  by  the  defendant  as  contain- 
ing the  signature  of  his  wife,  and  was  so  accepted  by  K.  in  lieu 
of  other  security  held  by  him,  and  which  he  surrendered.  Heldt 
that  the  evidence  sustained  the  allegations  of  the  indictment. 
State  V.  Farrell,  658. 

Malicious  prosecution. 

10.  Vei'dict^-presumption.  Where  in  an  action  for  malicious 
prosecution  the  jury,  under  proper  in  at  i- actions,  returned  a  gen- 
eral verdict  in  favor  of  the  plaintiff,  Jield^  that  it  must  be  pre- 
sumed, in  the  absence  of  a  special  finding  to  the  contrary  that 
the  jury  found  that  the  criminal  prosecution  complained  of  was 
instituted  by  defenJant.    Johnson  v.  Miller,  693. 

11.  Advice  of  counsel—hellef  as  to  guilt— good  faith— defense. 
It  is  no  defense  to  an  action  lor  malicious  prosecution  that  the 
proceedings  were  instituted  by  the  defendant  upon  the  advice  of 
counsel,  after  a  full  and  fair  statement  to  him  of  all  the  material 
facts  in  the  case,  if  the  defendant  did  not  l>elieve  the  accused  to  be 
guilty.    Id. 

12.  Probable  causc'—evidence^speeial  findings— judgment.  The 
special  verdict  returned  by  the  jury  showed  a  finding  of  facts  such 
as  to  warrant  a  suspicion  of  plaintiff  ^s  guilt  of  the  crime  of  lar- 
ceny, but  not  such  as  to  lead  to  a  belief  of  guilty.  Held,  that  such 
verdict  was  consistent  with  a  general  verdict  for  the  plaintiff  upon 
the  tlieory  that  the  defendants  did  not  believe  the  plaintiff  guilty, 
and  it  must  be  presumed  trom  the  general  verdict  that  the  jury  so 
found .     Id, 
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Seduction. 

18.  Indictment—allegations— congfruction  of  ths  vxrrd  ** female.^ 
An  indictment  charging  one  with  having  seduced,  debauched  and 
carnally  known  one  S..  **an  unmarried  female  of  previous  chaste 
character/*  sufficiently  describes  the  offense  described  in  the  stat- 
ute pun  iohing  the  seduction  of '*aD  unmarried  woman ."  State  v, 
Henim,  609. 

14.  Artifice — misrepresentation,  A  man  who  persuades  an 
unmarried  woman  of  previous  chaste  character  to  have  sexual 
intercourse  with  him  upon  the  representation  that  there  is  nothing^ 
wrong  in  the  act,  and  that  no  one  will  find  it  out.  and  the  woman, 
in  consequence,  becomes  a  mother,  is  guilty  of  the  crime  of  seduc- 
tion.   Id. 

15.  Promise  of  marriage — instruction.  An  instruction  that  if 
the  defendant  and  the  prosecutrix  were  engaged  to  be  married, 
and  the  latter  did  not  doubt,  nor  have  reason  to  doubt,  that  the 
defendant  was  going  to  marry  her,  and  they  mutually  agreed  to 
have  sexual  intercourse,  then  the  promise  to  marry  would  not  be 
sufficient,  of  itself,  to  constitute  seduction,  held  tohskve  been  prop- 
erly refused  as  misleading  to  the  jury.    Id, 

16  Promise  of  marriage— declarations  of  defendant — emdenoe, 
"Where,  in  a  prosecution  for  seduction,  it  appea  ed  that  the  d^-fend- 
ant  was  a  man  of  thirty-five  years  of  age,  and  the  prosecutrix, 
who  was  a  child  only  a  few  days  past  fourteen  years  old,  and  men- 
tally weak  for  one  of  her  age,  testified  that  before  the  first  act  of 
sexual  intercourse  with  the  defendant,  he  promised  to  marry  her, 
and  represented  that  other  young  girls  of  the  neighborhood  were 
in  the  habit  of  engaging  in  sexual  intercourse,  held,  that  the  court 
should  have  permitted  the  fullest  investigation  of  all  the  acts  and 
declarations  of  the  defendant  touching  his  relations  with  the  prose- 
cutrix from  the  time  of  her  first  acquaintance  down  to  the  trial, 
to  the  end  that  it  might  be  shown  whether  the  defendant's  promise 
of  marriage  was  made  in  good  faith  or  merely  to  gain  the  oppor- 
tunity to  gratify  his  lust.    State  v.  Mackey,  893. 

17.  Refusal  to  marry — need  not  he  proven.  It  is  not  incumbent 
upon  the  state  in  such  a  case  to  satisfy  the  jury  by  evidence  beyond 
a  reasonable  doubt  that  the  defendant  had  refused  to  marry  the 
prosecutrix.  Nothing  less  than  an  actual  marriage  is  a  bar  to  such 
a  prosecution .     Id. 

18.  Chastity  of  proHecutrix— presumption— evidence.  In  a  prose- 
cution for  the  crime  of  seduction  the  question  of  the  sufficiency  of 
evidence  to  overcome  the  presumption  existing  in  favor  of  the 
chastity  of  the  prosecutrix  is  one  of  fact  for  the  jury,  and  not  one 
of  law  for  the  court.    State  v,  Hemm,  609. 
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19.  Chastity  of  prosecutrix-'instruction.  An  inRtruction  that 
it  was  the  right  of  the  state  to  introduce  evidence  of  the  general 
reputation  of  the  proeecutrix  for  cha&tity.  as  rebutting  the  testi* 
mi*ny  upon  that  question  offered  by  the  defendant,  held,  to  have 
been  properly  refused.    Id. 

20.  Chastity  of  prosecutrix-— proof  of  habits  at  remote  period. 
The  prosecutiix  being  about  seventeen  years  of  age  at  the  time  of 
her  seduction,  heldf  that  the  evidence  of  her  use  of  profane  and 
vulgar  language  when  of  the  age  of  fourteen  years,  was  properly 
excluded,  though  her  use  of  such  language  was  shown  to  continue 
down  to  the  time  of  the  seduction.    Id, 

21.  Chastity  of  prosecutrix  ^defense— burden  of  proof.  Where 
the  defendant  relies  upon  the  want  of  chastity  of  the  prosecutrix 
as  a  defense  to  a  prosecution  for  seduction  he  must  prove  such  fact 
by  a  preponderance  of  the  evidence ;  be  will  not  be  entitled  to  an 
acquittal  if  the  chastity  of  the  prosecutrix  is  left  in  doubt.    Id, 

DAMAGES. 

Liquidated,  "" 

1.  Railroads — injury  to  stock — statutory  penalty.  Where  live 
stock  running  at  large  is  killed  .or  injured  by  a  railroad  train 
through  the  neglect  of  the  railway  company  to  fence  its  right  of 
way,  an  adjustment,  it  seems,  between  the  railway  company  and 
the  owner  of  the  stock  as  to  the  amount  of  actual  damages  sus- 
tained, and  the  receipt  by  the  owner  from  the  railway  company 
of  a  due  bill  for  the  amount  of  damages  agreed  upon,  will  preclude 
the  owner  without  previous  demand  for  payment,  upon  the  expi- 
ration of  thirty  days  after  service  of  notice  and  affidavit  as  to  the 
value  of  the  stock  injured,  made  prior  to  such  adjustment,  from 
commencing  an  action  for  double  damages  under  section  1289  of 
the  Code.    Shaw  v.  Chicago,  B.  I,  <fc  P.  By,  Co.,  199. 

Breach  of  contract. 

2.  Contract — non-perfo7*mance,  L.  having  been  able  to  get  the 
spires  erected  for  substantially  the  same  price  agreed  to  be  paid  to 
8.,  and  the  building  not  being  injured  by  the  falling  spire,  held, 
that  L.  was  not  entitled  to  recover  damages  of  S.  for  the  non-per- 
formance of  his  contract.    Parker  v.  Scott,  260. 

Misconduct  of  agents. 

8.  lAability  to  principal— false  representations.  Where  under 
the  terms  of  a  contract  for  the  exchange  of  real  estate  between 
H.  &  R.,  the  latter  had  a  right  to  withdraw  from  the  contract  for 
any  reason  he  might  see  fit  to  act  upon  by  the  payment  of  a  sum 
named  to  the  agent  of  H.,  held^  that  H.  could  not  recover  damages 
of  his  agent  because  of  his  false  representations  to  R.  wher.eby  he 
was  led  to  abandon  the  contract.    Metzler  v,  MorreU  dt  Son,  562. 


792  Index 

DAMAGES.     Continued. 

MSASURB  OF. 

4.  Nominal  damages^injunction — no  tpeeial  injury.  Where, 
in  an  action  upon  an  injunction  bond,  a  breach  thereof  is  eBtab- 
lished  the  plaintiff  is  entitled  to  recover  at  least  nominal  dam- 
ages, though  the  evidence  fails  to  show  that  he  suffered  anj 
special  injury  through  the  operation  of  the  injunction.  Brown  v, 
Cunningham,  612. 

See  Railroads,  11. 

To  ABUTTING  PROPERTY  BY  RAILROAD.    See  Railroads,  18. 

See  Evidence,  8. 
DEED.    See  Conveyance,  1,  7. 
DEMAND.    See  Damages,  1. 
DEPOSITIONS.    See  Evidence,  70. 
DIVORCE. 
Cruel  and  inhuman  treatment. 

*  

Justification,  The  exhibition  of  a  quarrelsome  and  fault-finding 
disposition  by  a  husband  toward  his  wife,  and  the  use  of  indecent 
and  profane  language  by  him  in  the  presence  of  his  wife  and  child, 
and  charging  the  wife  with  improper  conduct  with  other  men, 
will  not  be  deemed  such  cruel  and  inhuman  treatment  as  to 
endanger  the  life  of  the  wife,  where  it  appears  that  the  latter  has 
so  conducted  herself  toward  oth^r  men  as  to  provoke  such  conduct 
on  the  part  of  her  husband,  and  there  appears  no  sufficient  reason 
why  the  parties  may  not  resume  their  marital  relation  and  duties 
and  live  happily  together.    Evans  v.  Evans,  463. 

See  Parent  and  Child. 

DOWER.     See  Appeal,  6. 

EJECTMENT.    See  Title  by  Prescription. 

ELECTION. 

Between  remedies.    See  Remedy. 
EQUITY. 

Jurisdiction. 

1.  Mechanics^  lien—foreclosure^triah  An  action  for  the  fore- 
olosure  of  a  mechanic's  lien  against  a  former  owner  of  the  improved 
premises,  by  whom  the  indebtedness  had  been  contracted,  and  his 
grantees,  is  properly  brought  in  equity,  and  such  former  owner  Is 
not  entitled  to  have  a  transfer  of  the  cause  as  to  him  to  the  law 
calendar.  Frost v,  Clark ,298. 
See  Insurance  (Life),  5. 
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Supplementary  procbbdinos. 

2.  Practice — proceedings  avxiliary  to  execution^dbatement . 
Proceedings  auxiliary  to  execution  for  the  discovery  of  property 
belonginu  to  a  judgment  debtor  may  be  mairitained  conteiupora- 
neously  with  an  action  in  equity  to  subject  such  property  to  the 
satisfaction  of  the  judgmeut.  Estey  db  Camp  v.  Fuller  Implement 
Co,,  678. 

8  JSocecution — security  for  costs.  Upon  the  return  of  an  execu- 
tion against  the  defendant  corporation  unsatisfied,  the  plaintiff 
filed  an  affidavit  with  the  court  alleging  that  the  codefendants  had 
in  their  posdession  property  belonging  to  the  corporation,  which 
liad  been  taken  by  them  without  consideration,  and  in  fraud  of 
the  creditors  of  the  corporation,  and  that  said  corporation  was  left 
without  means  to  pay  the  debt  due  the  plamtiif.  Upon  this  affi- 
davit the  cou  t  ordered  the  defendants  to  appear  and  submit  to  an 
examination  pertaining  to  the  matters  therein  alleged.  After  their 
appearance,  answers  to  the  charges  made  in  the  affidavit  were 
fi  ed  by  each  of  the  defendants,  and  upon  the  hearing  other  wit- 
nesses than  the  defendant  were  subpoenaed  and  examined  in  open 
court,  and  the  court  made  a  finding  of  facts,  and  ordered  that  one 
of  the  defendants  pay  to  the  clerk  a  sum  named  to  be  applied  in 
satisfaction  of  the  plaintiff 's  judgment.  Heljd,  that  the  proceed- 
ing was  not  to  be  re;<arded  as  an  equitable  action,  but  simply  as  a 
proceeding  auxiliary  to  execution  for  the  discovery  of  property, 
and  that  the  defendants  were  not  entitled,  therefore,  to  demand  of 
the  plaintiffs  as  non-residents  security  for  costs.    Id, 

j:states  of  decedents. 

Bonds  of  executors  and  administrators. 

1.  Exemption  under  will-^mismanagem^nt  by  executor.  An 
executor  who  is  relieved  by  the  terms  of  a  will  from  liability  to 
give  bond  for  the  faithful  performance  of  his  duties,  may,  never- 
theless, be  required  to  give  such  bond  to  the  extent  of  the  value  of 
the  personal  property  of  the  estate,  where  it  appears  that  the 
estate  is  indebted,  and  that  the  executor  has  mismanaged  its 
affairs,  and  misappropriated  its  assets  to  his  own  use.  In  re  Est. 
of  Holderbaum,  69. 

XiABILITY  OF  executor. 

2.  For  misconduct^misappropriation  of  assets  by  executor-^ 
liability.  Where  an  executor  wrongfully  sets  apart  to  the  widc^ 
of  the  deceased  peisonal  property  not  exempt  from  execution,  ha 
may  properly -be  charged  with  the  value  thereof.    Id, 

8.  For  rent— executor's  use  of  lands.  "Where  an  executor  uses 
the  lands  of  his  testator  for  his  personal  benefit,  he  will  be  liable 
ior  the  annual  rental  value  of  the  land  during  such  use.    Idm 
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ESTATES  OF  DECEDENTS.    Continued. 
Set-off. 

15.  Judgment—daim  aQainst  estate,  A  debtor  to  an  estate  of 
a  decedent  against  whom  a  judgment  has  been  obtained  by  the 
administrator  in  favor  of  such  estate  is  entitled  to  set  off  against 
such  judgment  claims  filed  and  proved  against  such  estate,  and 
which  existed  in  favor  of  said  debtor  prior  to  t)ie  death  of  the 
decedent,  but  not  claims  purchased  by  him  after  such  event. 
Wikel  V.  Oarriaon,  453. 

Contracts  of  deceased. 

16.  For  conveyance  of  real  etstate—performance  hy  executor,  A 
member  of  a  copartnership  verbally  agreed  to  sell  his  interest 
in  the  partnership  property,  consisting  of  certain  real  estate  to  his 
copartners  for  two  thousand  dollars,  and  the  assumption  by  the 
other  partners  of  the  indebtedness  of  the  firm  ;  under  this  agree- 
ment he  received  the  sum  named,  and  was  released  by  his  copart- 
ners from  all  liabilities  upon  the  indebtedness  of  the  firm,  and 
from  that  time  ceased  to  have  any  interest  in  the  property  in 
question,  but  up  to  the  time  of  his  death,  several  years  after  the 
above  transaction,  no  conveyance  of  his  interest  had  been  made 
nor  any  formal  settlement  of  the  partnership  affairs  had.  Hdd^ 
that,  upon  a  report  of  the  above  facts  by  a  special  administrator 
of  such  partner^s  estate,  that  the  court  was  authorized  in  ordering 
that  a  proper  release  of  such  partner's  apparent  interest  in  said 
real  estate  be  made  to  his  copartners.    Van  Aken  v.  Clarkt  255. 

Evidence. 

17.  Transactions  toith  persona  deceased.  At  the  meeting  when 
the  distribution  was  effected  there  was  a  general  conversation 
between  the  father  and  those  present  among  whom  was  the  wife 
of  the  defendant.  Held,  that  the  wife  was  disqualified  from  testi- 
fying to  such  conversations  under  the  provisions  of  section  8039  of 
the  Code.    Muir  t?.  Miller,  700. 

18.  Tiansacfions  with  persons  deceased.  One  of  the  heirs, 
however,  who  was  interested  in  the  division  of  the  property,  but 
not  in  this  action,  and  whose  interest  was  contingent  and  uncertain 
held,  to  be  a  competent  witness  as  to  communications  and  transao- 
Cloiis  between  himself  and  the  father.    Id. 

19.  Clontract—undue  influence.  Testimony  that  the  father  told 
a  witneeK>,  that '*  the  boys  wanted  him  to  divide  up  his  notes," 
lield,  competent  upon  the  question  of  undue  inflnenoe  as  against 
the  defen  laut,  although  the  latter  ^as  not  shuwu  to  be  one  of 
them.    2c2» 
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20.  TransactionB  with  decedents.  In  an  action  by  an  ad  minis- 
trator  upon  certain  promissory  notes  the  defendant  pleaded  pay- 
ment by  means  of  checks  upon  a  bank  made  payable  to  the  intes- 
tate or  bearer.  Held,  that  it  was  competent  for  the  defendant  to 
testify  that  said  checks  were  not  delivered  to  other  persons  than 
the  bearer.    McElhenney  v.  Hendricks^  657. 

ESTOPPEL. 

CONTEACT. 

1.  Promissory  note^-payment  In  an  action  upon  a  promissory 
ndte  it  appeared  that,  under  a  stipulation  between  the  defendants 
and  the  plaintiff's  intestate,  the  note  in  suit,  together  with  a  note 
held  by  the  defendants,  and  secured  by  mortgages  upon  certain 
cattle,  were  placed  in  a  bank  t*>  await  the  sale  of  said  mortgaged 
cattle^  and  that  the  proceeds  therefrom  were  thereupon  to  be 
applied  upon  the  note  in  suit.  Notwithstanding  such  agreement  the 
defendants  appeared  at  the  bank  immediately  after  the  receipt  of 
the  proceeds  from  the  sale  of  said  cattle,  and  demanded  that  the 
same  be  placed  to  their  private  account,  and  no  part  thereof  was 
applied  upon  the  note  in  suit  as  agrt«d.  Heldy  that  the  plaintifiF 
was  not  estopped  because  of  said  stipulation  from  maintaining  an 
action  upon  said  note.    McHenry  v.  Huff  <&  Chaffee,  475. 

Acceptance  of  benefits  of  contract. 

2.  Agency^ratification— evidence.  The  contract  sued  upon 
l>eing  denied  by  the  defendant  under  oath,  it  was  shown  that  hef 
name  was  signed  thereto  by  her  husbard,  and  that  she  afterwards 
received  its  beneficial  results,  and  promised  to  fulfill  its  terms. 
Held,  that  she  was  estopped  from  denying  either  her  husband's 
original  authority  to  bind  her  upon  the  contract,  or  her  subsequent 
ratification  thereof.  Wardner,  Buahnell  <Sb  Olessner  Co,  v.  Jack, 
485. 

8.  Conveyance  of  real  estate — minors— action  for  purchase 
money.  Where  an.  administrator  and  minor  heir  joined  in  a  con- 
Teyance  of  real  estate  sold  under  order  of  court,  and  such  minor, 
after  attaining  ber  majority,  sued  for  a  part  of  the  consideration 
for  said  conveyance,  held,  that  she  was  estopped  from  denying 
the  authority  of  the  court  to  order  said  sale,  or  from  attacking  the 
validity  of  the  deed  in  which  she  had  joined.  Lathrop  v.  Doty, 
272. 

Laches. 

4.  Title  to  real  estate — minor  heirs,  A  mother,  upon  the  death 
of  her  husband,  removed  from  this  state  with  her  two  children, 
of  the  age  of  twelve  and  five  years  respectively,  to  the  state  of 
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Oregon,  where  she  shortly  afterwards  died,  and  her  two  chil- 
dren were  left  with  strangers,  with  whom  they  continued  to 
reside  until  after  their  majority.  The  children  knew  that  their 
father  was  the  owner  of  lands  in  thi^  state  when  he  died,  and  that 
they  had  relatives  residing  near  it,  but  they  had  no  information  as 
to  its  condition,  nor  as  to  claims  made  to  it  by  others,  and  made 
<no  effort  to  ascertain  the  condition  of  their  title  until  shortly 
before  the  commencement  of  this  suit  to  quiet  their  title  thereto. 
ITeZd,  that  plaintiffs  were  not  estopped  by  their  conduct  from 
ascertaining  their  title  to  the  land  as  against  one  claiming  the 
same  under  a  conveyance  from  the  grantee  of  the  plaintiff's 
sister,  whose  assertion  of  ownership  was  based  upon  the  supposi- 
tion that  the  plaintiffs  were  dead,  and  that  she  was  the  sole  heir. 
Cames  v,  Mitchell,  601. 

Recx)RD. 

6.  Title  of  record  to  wife^s  property  in  husband— creditarsm 
Where  property  purchased  by  a  wife  was  conveyed  by  mistake  to 
the  husband,  and  the  deed  was  accepted  under  agreement  by  the 
husband  to  convey  to  the  ivife,  and  the  title  remained  of  record  in 
the  husband  for  seventeen  years,  held,  that  the  wife  was  not 
estopped  from  claiming  title  to  such  real  estate  as  againi^t  a  judg- 
ment creditor  of  the  husband,  where  no  credit  was  extended  to 
the  husband  upon  the  faith  of  his  apparent  ownership  in  said 
property.    De  Vore  v,  Jones,  68. 

By  action. 

0.  Suit  against  corporation— individual  liability  of  creditors, 
A  creditor  of  a  corporation  not  duly  organized  will  not  be  estopped 
from  asserting  his  claim  against  the  property  of  the  individual 
stockholders  of  such  company,  as  provided  by  section  1063  of  the 
Ck)de,  because  of  having  maintained  an  action  on  such  claim 
against  the  company.  Heuer  <Sb  Brockschmidt  v,  CarmuJuielf 
2fc8. 

Pleadings. 

7.  Party  bound  by  allegations.  Where,  upon  the  application 
of  a  party  to  a  cause,  another  person  is  made  a  defendant  as  a 
necessary  party  thereto,  but  is  not  brought  within  the  jurisdiction 
of  the  court,  he  cannot  in  a  sutmequent  proceeding  be  heard  to 
claim  t^^at  such  person  was  properly  represented  in  the  former  case 
by  another  as  his  trustee,  and  was  bound  by  a  personal  judgment 
therein.    Kelly  v.  Norwich  Ins.  Co.,  187. 

Declarations  of  assignor  after  assignment. 

8.  Rights  of  assignee — evidence,  A  letter  written  by  a  judg- 
ment creditor  to  the  owner  of  real  estate,  on  which  said  judgment 
was  a  lieu  of  record,  saving,  **  We  have  received  paymeut  iu  full 


n 
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tinned, 

for  this  judgment,  and  it  has  been  canceled  from  our  books,**  will 
not  operate  as  an  estoppel  against  the  enforcement  of  said  judg- 
ment against  the  land  by  an  assignee  of  said  judgment  under  an 
assignment  made  prior  to  the  writing  of  said  letters.  Brown  v* 
Bamgrover^  204. 

See  Municipal  Corporations,  6 ;  Sales. 

EVIDENCE. 

Materiality. 

1.  Assault— Justification— forcible  eviction  of  tenant  Upon  a 
trial  for  assault  and  battery,  it  appearing  that  bef<«re  the  inform- 
ant had  surrendered  possession  of  the  leased  premises,  and  before 
possession  had  been  obtained  by  any  legal  procedure,  the  defend- 
ants, in  his  al)sence,  nailed  up  the  dwelling  so  as  to  exclude  him 
therefrom,  heldj  that  evidence  of  the  expiration  of  the  leatie  under 
which  the  ioformaut  held  said  premises  was  immaterial.  State 
V,  McKinXey,  445. 

2.  Assault— justification— record  of  proceedings  to  evict.  The 
defendants  having,  previous  to  the  assault,  instituted  proceedings 
to  obtain  the  possession  of  said  premises,  held,  that  the  records  in 
such  proceedings  were  properly  admitted  in  evidence  on  behalf  of 
the  state    Id. 

8.  Options— separable  contract— damages.  In  an  action  upon 
a  contract  for  the  purchase  price  of  merchandise  delivered  there- 
under, the  defendant  pleaded  a  counterclaim  for  damages  for  tlie 
failure  to  deliver  the  additional  merchandise  ordered  under  the 
option  therein  given  him,  and  sought  to  prove  sales  made  by  him 
upon  the  faith  of  such  contract.  Held,  that  so  much  of  said  con- 
tract as  provided  for  such  option  being  invalid,  the  evidence  was 
properly  excluded.     Osgood  v.  Baudery  171. 

4.  Options — separable  contract.  In  support  of  their  claim  for 
damages  for  the  failure  to  deliver  coal  as  ordered,  the  defendants 
offered  proof  of  a  rise  in  the  price  of  coal  at  a  time  when  the  same 
should  have  been  delivered.  Held,  that  as  the  proof  extended  to 
the  coal  claimed  by  defendants  under  the  part  of  the  contract  held 
to  be  illegal  it  was  properly  excluded.    Id. 

6.  Negligence — master  and  servant— defective  appliances.  In 
an  action  by  a  mill  hand  to  recover  damages  for  injuries  sustained 
by  reason  of  the  defective  machinery  provided,  a  miller  employed 
in  the  mill  prior  to  the  employment  of  the  plaintiff  was  permitted 
to  testify  on  behalf  of  the  plaintiff,  that  he  had  experienced  the 
same  trouble  as  the  plaintiff  with  the  fifth  break  rollers,  and  had 
r  -"^nlHined  thereof  to  the  mana^rer,  and  was  given  to  understand 
timi  ilie  defect  would  be  remedied.    Held,  thai  the  evidence  was 
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material  upon  the  question  whether  the  hopper  was  In  fact  defect- 
ive, and  88  tending  to  prove  an  admission  of  such  defect  by 
defendant's  manager.  Stautenburg  v.  Dow,  Oilman,  Handoock 
Co.,  179. 

6.  Account-^lea  of  payment— cheeks.  The  plaintiff  brought 
this  action  upon  an  account  for  labor  performed  for  defendant  in 
prospecting  for  coal,  and  in  sinking  for  drill  holes  for  that  pur- 
pose ;  and,  further,  for  compensation  for  services  rendered  under 
an  agreement  to  take  charge,  as  superintendent,  of  the  sinking  of 
a  shaft  for  the  purpose  of  coal  mining.  The  defendant  pleaded 
payment,  and  upon  the  trial  offered  in  evidence  a  number  of 
checks,  payable  to  the  order  of  plaintiff,  and  marked,  "On  Ace.  f* 
also  others  payable  in  like  manner,  but  without  such  mark  ;  and 
still  others  payable  to  Walnut  Creek  Coal  Company,  or  order» 
marked  '*  Bal.  Pay-RoU,"  and  indorsed,  **  Walnut  Creek  Coal 
Co.,  by  James  Miller.**  The  plaintiff  admitted  having  received  all 
of  these  checks  in  connection  with  the  business  of  the  defendant 
but  claimed  that,  with  the  exception  of  two  of  those  marked, 
"  On  Ace..**  they  were  not  applied  upon  his  personal  account. 
The  defendant,  on  the  other  hand,  contended  that  all  checks  not 
so  applied  were  made  payable  to  the  Walnut  Creek  Coal  Company. 
The  trial  court  held  that,  of  the  checks  offered,  all  of  those  made 
payable  to  the  Walnut  Creek  Coal  Company  were  immaterial  and 
withdrew  such  of  them  from  the  jury.  Held,  that  an  inspection 
of  the  checks  excluded  was  important  to  enable  the  jury  to  under- 
stand fully  the  nature  of  the  transaction  in  controversy,  and  that 
their  withdrawal  from  the  jury  was,  therefore,  erroneous.  Miller 
V.  Brown,  79. 

COHPSTBNCT. 

7.  Parol  testimony— eontraete  in  writing.  Parol  testimony  is 
not  admissible  to  show  that  an  order  in  writing  for  the  purchase 
of  merchandise,  signed  **  O.  G.  Bauder,'*  was  intended,  and  bo 
understood,  to  be  for  "George  H.  Bauder  &  Co."  Osgood  v. 
Bavder,  171. 

8.  Parol  testimony — contracts — ambiguity,  A  written  contract 
for  the  purchase  of  "three  steam-feed  cookers  at  forty  dollars, 
with  a  discount  of  twenty-five  j^ercen^.,"  is  so  ambiguous  as  to 
require    the  admission    of  pral  evidence  in   its   interpretation. 

Martin  Steam-Feed  Co.  v,  Oliver  133. 

9.  Parol  evidence  to  contradict  contract  in  writing  not  admis- 
sible. A  contract  for  the  exchange  of  real  estate  between  H.  &  R. 
provided  that  any  failure  to  fulfill  the  same  should  operate  a  for- 
feiture thereof,  and  that  the  party  causing  the  forfeiture  should 
forfeit  to  the  defendants  the  sum  of  two  hundred  dollars.  R. 
failed  to  perform  the  contract,  and  paid  to  the  defendants  two 

.undred  dollars  as  provided  in  the  contract.    H.,  having  brought 
this  action  to  recover  said  two  hundred  dollars,  sought  to  show 
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that  under  the  negotiation  preceding  the  written  contract  said  sum 
was  ta  be  paid  to  him.  Hdd,  that  evidence  of  such  negotiations 
was  properly  excluded.    Hetzler  v,  MorreU  <Sb  Son,  562. 

10.  Parol  testimony— proof  of  indebtedness.  In  an  action  for 
the  recovery  of  specific  personal  property  by  ore  claiming  under  a 
chattel  mortgage,  parol  evidence  of  the  fact  of  the  indebtedness 
secured  by  such  mortgage  is  competent.  Hibbard,  Spencer,  Bart' 
lett  iSbCo.v.  Zenor,  505. 

11.  Deed— covenants — evidence  of  prior  oral  agreement.  The 
defendant  sold  certain  real  estate  to  C.  under  a  parol  agreement 
that  the  latter  should  assume  and  pay  certain  incumbrances 
thereon.  At  the  request  of  C.  toe  deed  was  made  to  the  plaintiff 
as  grantee,  to  secure  him  for  money  advanced  to  C,  and  the  plain- 
tiff took  the  deed  as  security,  with  knowledge  of  the  agreement 
between  the  defendant  and  C.  The  plaintiff  having  brought  an 
action  upon  an  alleged  breach  of  the  covenants  of  warranty  in  the 
deed  because  of  the  incumbrances  assumed  by  C,  held,  that  proof 
of  the  parol  agreement  between  the  defendant  and  C.  was  nr.z 
admissible  to  contradict  the  recitals  in  the  deed.  Evans  v.  Duncan, 
401. 

12.  Declarations  of  agent.  The  declarations  of  an  agent  having 
no  reference  to  the  business  in  which  he  is  at  the  time  employed 
are  not  admissible  as  evidence  against  the  principal.  Osgood  v* 
Bauder^  171. 

18.  Declarations — records  of  corporation— agency— v.sury.  In 
an  action  upon  a  promissory  note  against  a  corporation,  to  which 
the  defense  of  usury  is  interposed,  the  company  sought  to  show  by 
the  record  of  its  board  of  directors  that  its  treasurer  was  sent  to 
confer  with  the  plaintiff  in  regard  to  the  indebtedness  sued  upon, 
and  that,  by  the  terms  of  the  agreement  made  by  such  officer  with 
the  plaintiff,  and  in  pursuance  of  which  the  note  in  suit  was  made, 
a  usurious  rate  of  interest  was  contracted  for.  Held,  that  the  evi- 
dence was  incompetent.    Heffner  v.  Brownell,  104. 

14.  Declarations—sureties— release.  Where  a  surety  upon  8 
promissory  note  on  behalf  of  himself  and  a  cosurety  called  upon 
the  payee  in  relation  to  the  liability  of  the  sureties  on  such  note, 
and  was  told  by  the  payee  that  he  would  look  to  the  principal  for 
payment,  and  never  to  either  of  the  sureties,  ?teld,  that  it  was  com- 
petent to  prove  such  conversation  by  the  testimony  of  the  cosurety 
to  whom  the  statements  of  the  payee  had  been  communicated  by 
the  surety  who  had  conversed  with  the  payee,  it  appearing  from 
the  evidence  that  the  latter  surety  was  acting  for  both  parties. 
Wolf  V,  Madden,  114. 

Vol.  8^-61 
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16.  Deeds— public  records.  The  official  record  of  a  conveyanoe 
is  competent  evidence  of  the  fact  of  such  transfer  where  it  is  shown 
that  the  original  instrument  was  never  in  the  possession,  nor  under 
the  control,  of  the  person  seeking  to  establish  such  fact.  In  re 
Assignment  of  Rea,  281. 

16.  Secondary  evidence  of  deed—wTien  admissible.  Where  it 
appears  that  a  party  has  neither  the  possession  nor  control  of  an 
original  deed,  nor  any  right  thereto,  a  certified  copy  of  the  record 
thereof  is  admissible  in  evidence  without  further  proof.  Kenosha 
Stove  Co.  V,  Sheddf  540. 

17.  Secondary  evidence — assignment  of  mortgage.  The  record- 
ing of  an  assignment  of  a  mortgage  i>eing  necessary  to  the  protec- 
tion of  rights  of  the  assignee  as  against  subsequent  purchases 
without  notice,  secondary  evidence  of  such  instruments  is  admis- 
sible upon  the  same  grounds  that  such  evidence  of  other  recorded 
instruments  is  received.    Id, 

18.  Interest  of  witness— proof  of  reputation.  Personal  interest 
in  the  result  of  a  prosecution  will  not  disqualify  one  as  a  witness 
concerning  the  general  moral  character  of  a  party  thereto.  State 
V,  Farrell,  558. 

19.  Transactions  with  decedents— testimony  of  parties  to  action. 
Testimony  of  the  plaintiff  in  an  action  upon  a  contract  with  one 
since  deceased  that  the  signature  to  the  contract,  and' a  letter 
offered  in  evidence  as  a  standard  for  comparison  therewith,  are  in 
the  handwriting  of  such  deceased  partyi  is  not  within  the  prolii- 
bition  of  section  8639  of  the  Code  of  1878,  excluding  evidence  of 
parties  to  actions,  and  of  pei  jona  interested  therein,  as  to  personal 
transactions  or  communications  with  one  deceased.  Sankey  v. 
CooA;,  125. 

20.  Transactions  with  decedents.  In  an  action  by  an  adminis- 
trator upon  certain  promissory  notes  the  defendant  pleaded  pay- 
ment by  means  of  checks  upon  a  bank  made  payable  to  the  intes- 
tate or  bearer.  Held,  that  it  was  competent  for  the  defendant  to 
testify  that  said  checks  were  not  delivered  to  other  persons  than 
the  bearer.    McEUienney  v,  Hendricks,  657. 

21.  Transactions  with  persons  deceased.  At  the  meeting  when 
the  distribution  was  effected  there  was  a  general  conversation 
between  the  father  and  those  present,  among  whom  was  the  wife 
of  the  defendant.  Held,  that  the  wife  was  disqualified  from  testi- 
fying to  such  conversations  under  the  provisions  of  section  8689 
of  the  Code.    Muir's  Adm'r  v.  Miller,  700. 

22.  Transactions  unth  persons  deceased.  One  of  the  heirs,  how- 
ever, who  was  interested  in  the  division  of  the  property,  but  not  in 
this  action,  and  whose  interest  was  contingent  and  nncertaia,  hetd^ 
to  be  a  competent  witness  as  to  the  communications  and  transao- 
tions  between  himself  and  the  father.    Id, 
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28.  Transactions  toith  persons  deceased— contract — undue  influ* 
ence.  In  an  action  by  an  administrator  to  recover  property  dis- 
tributed by  the  plaintiff  *8  intestate  prior  to  his  decease,  testimony 
that  the  father  told  a  witness  that  *'  the  boys  wanted  him  to  divide 
np  bis  notes,"  held,  competent  upon  the  question  of  undue  influ- 
ence as  against  the  defendant,  although  the  latter  was  not  sliown 
to  be  one  of  them.    Id, 

24.  Transactions  urith  decedents—promissory  note—basis  of 
transaction.  In  an  action  upon  a  promissory  note,  to  which  want 
of  consideration  was  pleaded,  the  payee  was  permitted  to  testify 
that  the  same  was  given  in  consideration  of  his  interest  in  his 
father's  estate,  which  he  had  transferi'ed  to  his  mother  to  enable 
her  to  convey  to  the  maker  <.•{  said  note»  another  son  and  heir,  a 
certain  portion  of  the  whole  of  said  estate,  and  that  such  transfer 
was  made  to  the  mother  under  a  promise  that  he  should  receive 
for  his  interest  what  was  right  in  the  end.  Held,  that  the  evidence 
was  not  incompetent  under  section  3639  of  the  Code,  because  of  the 
decease  of  the  mother,  the  right  of  recovery  being  based  upon  a 
transaction  between  the  brothers  themselves.  Cahalan  v.  Cahakm, 
416. 

25.  Proof  of  title  of  chattel  mortgagee  in  action  of  replevin. 
In  an  action  for  the  recovery  of  specific  personal  property  by  one 
claiming  under  a  chattel  mortgage,  against  a  sheriff  who  has 

'  seized  the  property  under  a  writ  of  attachment,  such  mortgage  is 
competent  evidence  of  the  plaintiffsS  title  without  proof  of  the 
possession  or  ownership  of  the  promissory  note  which  it  purports 
to  secure ;  and  parol  evidence  of  tlv  fact  of  the  indebtedness 
secured  by  such  mortgage  is  competent.  Hibbard,  Spencer,  Bart- 
lettdb  Co,  V,  Zenor,  503. 

26.  Value  of  property— cold-storage  eggs,    A  part  of  the  prop- 
'erty  destroyed  by  the   fire  in  controversy  being  "cold-storage 

eggs,"  held,  that  evidence  of  the  price  for  which  eggs  could  be  pur- 
chased of  producers  at  the  time  of  the  fire  was  inadmissible. 
Kelly  V.  Norwich  Ins,  Co,,  137. 

27.  Assignment^rights  of  assignee.  In  an  action  upon  a  policy 
of  insurance  against  fire  by  an  assignee  thereof,  the  fact  that 
another  party,  claiming  under  a  previous  assignment  of  the  policy 
to  that  made  to  the  plaintiff,  was  in  the  habit  of  making  advances 
to  th«  insured,  held,  not  competent  as  evidence  of  such  party's 
right  to  recover  upon  the  policy,  or  against  the  claim  of  the  plain- 
tiff herein.    Id, 

28.  Letters  forming  part  of  same  correspondence.  The  defend- 
ant, bavin  sc  in  trod  need  in  evidence  its  letters  to  the  plaintiffs  in 
relation  to  the  logs  in  controversy,  held,  that  the  plaintiffs  were 
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entitled  to  put  in  evidence  letten  written  by  them  to  the  defend- 
ant forming  a  part  of  the  same  correspondence,  though  they  con- 
tained declarations  prejudicial  to  the  defendant.  Graves  v,  Mer* 
chants,  etc,,  Ins.  Co,,  637. 

29.  Value  of  merchandise.  Merchants  who  were  engaged  in 
different  lines  of  trade,  but  who  had  seen  the  stock  of  merchan- 
dise in  question  before  it  was  destroyed  by  fire,  held,  to  be  com- 
petent to  testify  as  to  the  value  of  such  stock,  though  their 
testimony  was  of  an  unsatisfactory  character.    Id, 

80.  Payment  of  tosses — receipts  as  evidence.  In  an  action  for 
the  recovery  of  taxes  paid  upon  the  lands  of  another  under  belief 
of  ownership  therein,  the  receipts  held  by  the  plaintiff  for  taxes 
paid  by  him  from  year  to  year  upon  the  lands  in  question,  held  to 
be  sufficient  proof  of  the  amounts  paid  upon  the  lands  of  the 
respective  defendants.    Merrill  v.  Tobin,  629. 

81.  Agreement  to  marry  —  seduction — corroboration.  In  an 
action  for  damages  for  the  breach  of  a  promise  of  marriage  testi- 
mony of  the  plaintiff  to  having  had  sexual  intercourse  witii  the 
defendant  on  numerous  occasions  is  competent  in  corroboration  of 
her  claim  as  to  said  contract,  although  no  charge  of  seduction  was 
alleged  in  the  petition.    McConahey  v,  Qriffey,  604. 

82.  CorporaHons-^proof  of  incorporation — powers—pleading. 
Where  in  an  action  by  a  foreign  corporation  the  corporate  capac- 
ity of  the  plaintiff  is  alleged  generally  in  the  petition  as  authorized 
by  section  2716  of  the  Code,  and  the  facts  relied  on  by  the  defend- 
ant in  denial  of  such  capacity  are  not  specifically  stated  in  the 
answer,  the  plaintiff  *s  articles  of  incorporation  under  the  foreign 
state,  duly  authenticated,  are  competent  evidence  of  the  corporate 
capacity  of  the  plaintiff,  even  though  there  is  not  contained 
therein  all  that  is  required  in  such  articles  under  the  laws  of  this 
state.     Warder,  Bushneil  <Sb  Olessner  Co,  v.  Jack,  485. 

88.  Corporations— proof  of  incorporation—fraud.  Proof  of  a 
discrepancy  between  the  price  for  which  the  husband's  property 
sold  at  an  assignee's  sale,  and  the  value  thereof  as  represented  by 
the  husband  to  his  creditors,  is  not  competent  as  proof  of  the 
fraudulent  character  of  the  claim  of  the  wife  in  such  action.  In 
re  Assignment  of  Bea,  281. 

84.  Transactions  between  husband  and  unfe— husband  as  witness 
for  the  wife.  In  an  action  involving  the  validity  of  the  claim  of  a 
wife  against  her  husband,  it  is  competent  for  the  wife  to  prove  by 
tbe  husband  the  fact  of  his  indebtedness  to  her,  the  history  of  the 
transaction  wherein  such  indebtedness  arose,  the  nature  of  the 
contract  between  them,  and  the  reason  why  a  note  received  from 
the  husband  had  been  antedated,    /d. 
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Ck)NTRACT. 

85.  Action  for  attorney  fees.  In  Enaction  to  recoTer  the  value 
of  services  rendered  by  the  plaintiff  as  attorneys  in  a  case  in  the 
supreme  court  the  defendant  pleaded  an  agreement  on  the  part  of 
the  plaintiffs  to  accept  a  sum  stated  per  day  for  their  services  in 
the  district  court,  and  a  further  sum  stated  in  full  for  all  services 
in  the  supreme  court,  and  alleged  that  an  amount,  admitted  by  the 
plaintiffs  to  have  been  paid,  was  in  full  for  the  plaintiffs*  services 
in  both  courts.  Hddf  that  evidence  on  the  part  of  the  plaintiffs 
as  to  the  extent  and  value  of  their  services  in  the  district  court  was 
competent.    Ellis  <&  McCoy  v.  Warfteld,  050. 

86.  Ite^porter'8  transcript  of  evidence.    See  Witnesses,  8. 
See  Replevin,  2,  8. 

ADHI88I0KS. 

87.  Of  commission  merchant  against  consignor »  Proof  of  the 
admissions  of  a  commission  merchant  as  to  the  quality  of  goods 
received  by  him  from  a  consignor  is  competent  in  an  action  by  the 
consignor  against  an  insurance  company  to  recover  the  value  of 
his  own  goods,  and  those  of  others  destroyed  by  fire.  Kelly  v.  Nor- 
vnchlns.  Co,^  187. 

88.  Affidavits—identification  of  affiant.  The  affidavit  of  a  party 
used  in  a  judicial  proceeding  is  competent  evidence  against  such 
affiant  in  another  proceeding  as  an  omission,  and  where  the  names 
of  such  affiant  and  that  of  the  witness  against  whom  the  affidavit 
is  used  appear  to  be  the  same,  no  further  identification  is  necessary 
to  warrant  its  introduction.    Moore  v.  Beebe,  421. 

PftESUMrnoMS. 

89.  From  record-release  of  surety.  Where  in  an  action  upon  a 
promissory  note,  after  default  and  judgment  against  the  surety, 
the  plaintiffs  entered  into  an  agreement  with  the  maker  that  judg- 
ment should  be  entered,  and  that  the  latter  should  have  a  stay  of 
execution  for  nine  months  thereon,  which  agreement  was  made  of 
record  in  the  cause,  held,  that  no  presumption  that  the  surety  con- 
sented to  such  agreement  arose  from  the  fact  that  the  record 
showed  no  objection  on  his  part.    Okey  v.  Sigler^  04. 

See  Evidence,  46 ;  Parent  and  Child. 

Testimony  of  experts. 

40.  Basis  of  opinion—proof  of  handtoriting^proof  by  compare 
ison.  In  an  action  upon  a  lost  contract,  the  plaintiff,  for  the  pur- 
pose of  proving  the  genuiueneso  of  the  signature  thereto,  tt«tified 
that  he  was  acquainted  with  the  handwriting  of  the  defendant's 
testator,  and  offered  in  evidence  a  iettei*  which  he  clamied  was  in 
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said  testator's  handwriting,  and  then  called  an  expert,  who  had 
seen  the  contract  sued  upon,  by  whom  it  was  attempted  to  prove 
'  that  the  signature  to  said  contract,  and  that  to  the  letter  offered  in 
evidence  were  in  the  same  handwriting.  Held^  that  the  proof  as 
to  the  genuineness  of  the  handwriting  of  the  letter  was  insafflcient 
to  warrant  its  acceptance  as  a  standard  for  proof  of  the  signature 
by  comparison.    Sankey  v.  Cook,  125. 

4t.  Weight  to  be  given  expert  testimony.  In  an  action  to  recover 
for  services  rendered  by  one  as  an  attorney  in  a  cause  in  conjunc- 
tion with  another  attorney,  the  testimony  of  several  practicing 
attorneys  was  taken  and  received  upon  hypothetical  questions, 
some  of  which  were  founded  in  part  only  upon  facts  disclosed  by 
the  record.  Held,  that,  in  view  of  such  testimony,  the  court  prop* 
erly  instructed  the  jury  that  they  were  '*not  concluded  by  the 
statement  of  any  or  all  of  the  attorneys,"  but  that  they  should 
consider  all  the  evidence  showing  what  the  plaintiff  did,  and  the 
value  of  his  services,  '*  in  the  light  of  their  own  common  knowl- 
ledge."    Amdt  v.  Hasford,  499. 

PaITILBOED  COMMUNICikTIOMS. 

42.  Attorney  and  client—employment  declined.  Communica- 
tions by  one  to  an  attorney  in  relation  to  a  proposed  employment, 
but  in  which  the  attorney  declines  to  serve,  are  not  within  the  rale 
making  an  attorney  privileged  from  answering  communications 
made  to  him  by  his  client.     Theisenv,  Dayton,  74. 

Judicial  notice. 

43.  Oarnishment  proceedinge^udgment  against  defendant. 
Upon  the  trial  of  issues  taken  on  the  answer  of  a  garnishee,  the 
court  will  take  judicial  notice  of  a  judgment  against  the  principal 
defendant  in  the  case.    Kenosha  Stove  Co.  v,  Shedd^  540. 

Burden  of  proof. 

44.  Assignment — conflicting  claims — defense.  In  an  action  upon 
a  policy  of  insurance  by  one  as  assignee,  the  plaintiff  *s  right  of 
recovery  was  disputed  upon  the  ground,  in  patt,  that  the  insured 
had  assigned  all  of  his  interest  in  the  policy  in  controversy  to 
another  previous  to  the  assignment  to  the  plaintiff.  Held,  that  the 
•burden  of  proof  upon  such  issue  was  upon  the  deiendant.  Kelly  v. 
Norwich  Ins*  Co.,  187. 

45.  Sureties — release — assent.  Where,  in  an  action  by  a  surety 
to  enjoin  the  enforcement  of  an  execution  against  his  property  to 
satitify  a  judgment  upon  which  a  stay  had  been  granted  she  prin- 
cipal debtor  by  the  creditor,  the  burden  is  upon  the  creditor  to 
piove  the  suieties*  assent  to  such  slay.    Okey  v.  Sigler^  94. 
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EVIDENCE.    BuRDBN  of  pboof.    Continued, 

46.  Corporations  —  contracts  —  potDera,  Contracts  made  or 
received  by  a  oorporatioo  are  presumed  to  be  within  its  co'porate 
powers,  and  a  party,  denying  the  authority  of  a  corporation  to 
make  a  contract  sued  upon,  has  the  burden  of  proving  that  issue. 
Wardner,  Btishnell  dt  Olessner  Co,  v.  Jack,  485. 

See  Evidence,  70. 

Variance. 

47.  Pleading  express  contract  —  proof  of  implied  contract. 
Where,  in  an  action  upon  an  express  agreement  to  recover  compen- 
sation for  labor  performed,  the  jury  returned  a  general  verdict 
for  the  plaintiff,  with  special  findings  that  there  was  no  express 
agreement,  but  that  there  was  an  implied  contract  '*  at  several 
times.**  held,  that  the  defendant  was  entitled  to  judgment  on  the 
special  findings.    Krauskopfv,  Krauskopf,  635. 

Cbossbxahination. 

48.  Must  follow  direct  examination.  Questions  on  cross-exam- 
ination which  do  not  follow  the  subject  of  the  examination  in 
chief  are  inadmissible.    Halleyv,  Gregg,  ^2%, 

49.  Fraud — husband  and  wife.  In  an  action  involving  the 
validity  of  the  claim  of  a  wife  against  the  insolvent  estate  of  her 
husband,  the  latter  having  testified,  under  examination  in  behalf 
of  the  creditors,  that  a  false  property  statement  sent  to  his 
creditors,  from  which  the  indebtedness  to  his  wife  was  omitted, 
was  made  **  upon  the  advice  of  a  friend,"  held,  that  it  was  proper 
to  show  by  the  husband  on  cross-examination  who  was  the  friend 
referred  to,  and  when,  to  his  best  knowledge,  was  the  first  time 
that  the  sending  of  such  false  statements  was  known  to  his  wife. 
In  re  Assignment  of  Rea,  231. 

Leadino  questions. 

60.  When  permitted.  The  insured  having  testi6ed  generally  as 
to  the  goods  on  hand  at  the  time  of  the  fire,  held,  that  it  was  not 
improper  to  allow  leading  questions  to  be  asked  him  for  the  pur- 
pose of  directing  his  attention  to  particular  items  in  stock.  Ghraves 
V.  Merchants*,  etc.,  Ins.  Co.,  637. 

Objections  to. 

51,  Cannot  be  raised  for  first  time  on  appeal—practice.  An 
objection  to  the  admission  of  evidence,  that  it  is  incompetent, 
irrelevant  and  immaterial,  will  not  entitle  a  party  to  have  the 
admissibility  of  such  evidence  considered  in  the  supreme  court 
under  an  objection  that  it  iB  secondary.  Kenosha  Stove  Co,  v. 
Shedd,  540. 
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said  testator's  handwriting,  and  then  called  an  expert,  who  had 
seen  the  contract  sued  upon,  by  whom  it  was  attempted  to  prove 
that  the  signature  to  said  contract,  and  that  to  the  letter  ofiFered  in 
evidence  were  in  the  same  handwriting.  Held,  that  the  proof  as 
to  the  genuineness  of  the  handwriting  of  the  letter  was  insufficieni 
to  warrant  its  acceptance  as  a  standard  for  proof  of  the  signature 
by  comparison.    Sankey  v.  Cook,  125. 

41.  Weight  to  he  given  expert  testimony.  In  an  action  to  recover 
for  services  rendered  by  one  as  an  attorney  in  a  cause  in  conjunc- 
tion with  another  attorney,  the  testimony  of  several  practicing 
attorneys  was  taken  and  received  upon  hypothetical  questions, 
some  of  which  were  founded  in  part  only  upon  facts  disclosed  by 
the  record.  Held^  tliat,  in  view  of  such  testimony,  the  court  prop* 
erly  instructed  the  jury  that  they  were  ''not  concluded  by  the 
statement  of  any  or  all  of  the  attorneys,"  but  that  they  should 
consider  all  the  evidence  showing  what  the  plaintiif  did,  and  the 
value  of  his  services,  **  in  the  light  of  their  own  common  knowl- 
ledge."    Amdtv,  Hasford,  499, 

Pjuvileqed  communications. 

42.  Attorney  and  client— employment  declined.  Communica- 
tions by  one  to  an  attorney  in  relation  to  a  proposed  empioyment, 
but  in  which  the  attorney  declines  to  serve,  are  not  within  the  rule 
making  an  attorney  privileged  from  answering  communications 
made  to  him  by  his  client.    Theisenv.  Dayton,  74. 

Judicial  noticb. 

48.  Oamishment  proceedinge-^judgment  against  defendant. 
Upon  the  trial  of  issues  taken  on  the  answer  of  a  garnishee,  tlie 
court  will  take  judicial  notice  of  a  judgment  against  the  principal 
defendant  in  the  case.    Kenosha  Stove  Co.  v.  Shedd^  540. 

Burden  of  proof. 

44.  Assignment — conflicting  claims — defense.  In  an  action  upon 
a  policy  of  insurance  by  one  as  assignee,  the  plaintiff's  right  of 
recovery  was  disputed  upon  the  ground,  in  patti  that  the  insured 
had  assigned  all  of  his  interest  in  the  policy  in  controversy  to 
another  previous  to  the  assignment  to  the  plaintiff.  Held,  that  the 
•burden  of  proof  upon  such  issue  was  upon  the  deiendant.  KeUy  v. 
Norwich  Ins,  Co,,  187. 

45.  Sureties — release — assent.  Where,  in  an  action  by  a  surety 
to  enjoin  the  enforcement  of  an  execution  against  his  property  to 
satisfy  a  judgment  upon  which  a  stay  had  been  granted  the  prin- 
ci|)al  debtor  by  the  creditor,  the  burden  is  upon  the  creditor  to 
prove  the  suieties*  assent  to  such  stay.    Okey  v,  Sigler^  94. 
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46.  Corporations —  contracts  —  poioers.  Contracts  made  or 
received  by  a  corporation  are  presumed  to  be  within  its  corporate 
powers,  and  a  party,  denying  the  authority  of  a  corporation  to 
make  a  contract  sued  upon,  has  the  burden  of  proving  that  issue. 
Wardner,  Bushnell  <fir  Olessner  Co.  v.  Jack,  185. 

See  Evidence,  70. 

Vabiance. 

47.  Pleading  express  contract — proof  of  implied  contract. 
Where,  in  an  action  upon  an  express  agreement  to  recover  compen- 
sation for  labor  performed,  the  jury  returned  a  general  verdict 
for  the  plaintifiP,  with  special  findings  that  there  was  no  express 
agreement,  but  that  there  was  an  implied  contract  '*  at  several 
times.'*  held,  that  the  defendant  was  entitled  to  judgment  on  the 
special  findings.    Krauskopfv.  Krauskopf,  686. 

Cbobsbxamination. 

48.  Miist  follow  direct  examination.  Questions  on  cross-exam- 
ination which  do  not  follow  the  subject  of  the  examination  in 
chief  are  inadmissible.    Halley  v.  Gregg,  623. 

49.  Fraud — husband  and  wife.  In  an  action  involving  the 
vslidity  of  the  claim  of  a  wife  against  the  insolvent  estate  of  her 
husband,  the  latter  having  testified,  under  examination  in  behalf 
of  the  creditors,  that  a  false  property  statement  sent  to  his 
creditors,  from  which  the  indebtedness  to  his  wife  was  omitted, 
was  made  "  upon  the  advice  of  a  friend,"  held,  that  it  was  proper 
to  show  by  the  husband  on  cross-examination  who  was  the  friend 
referred  to,  and  when,  to  his  best  knowledge,  was  the  first  time 
that  the  sending  of  such  false  statements  was  known  to  his  wife. 
In  re  Assignment  of  Rea,  231. 

Lkadino  questions. 

60.  When  permitted.  The  insured  having  testified  generally  as 
to  the  goods  on  hand  at  the  time  of  the  fire,  held,  that  it  was  not 
improper  to  allow  leading  questions  to  be  asked  him  for  the  pur- 
pose of  directing  his  attention  to  particular  items  in  stock.  Graves 
V.  Merchants^  etc.,  Ins.  Co.,  687. 

Objections  to. 

61.  Cannot  be  raised  for  first  time  on  appeal— practice.  An 
objection  to  the  admission  of  evidence,  that  it  is  incompetent, 
irrelevant  and  immaterial,  will  not  entitle  a  party  to  have  the 
admissibility  of  such  evidence  considered  in  the  supreme  court 
ander  an  objection  that  U  is  secondary.  Kenosha  Stove  Co,  v. 
Shedd,  640. 
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53.  Waiver— prcu:tice.  In  an  action  upon  a  promissory  note 
the  defendants  pleaded  payment,  and  on  the  trial  introduced  oral 
evidence  of  an  agreement  whereby  certain  property  was  trans- 
ferred to  plaintiff  for  that  purpose.  It  appearing  from  the  evi- 
dence that  this  agreement  was  in  writing  the  plaintiff  moved  to 
strike  the  above  evidence  from  the  record  foV  the  reason  that  the 
writing  was  the  best  evidence,  which  motion  was  overruled. 
Subsequently,  the  plaintiff's  cashier  having  testified  that  the 
writing  was  in  the  bank,  and  he  could  get  it,  the  defendant's 
counsel  asked  that  he  get  it,  and  let  Ihem  see  it.  This  was  objected 
to  by  the  plaintiff  upon  the  ground  that  the  contract  was  imma- 
terial, and  the  objection  was  sustained.  Held,  that  the  plaintiff 
having  secured  the  exclusion  of  the  writing  upon  the  ground  that 
it  was  immaterial,  it  must  be  held  upon  appeal  to  stand  by  that 
assertion,  and  the  above  evidence  which  the  plaintiff  sought  to 
have  stricken  being  material,  the  trial  court  properly  overruled  the 
plaintiff's  motion.    Nat.  Bank  v.  Delahaye  ^  Purdy,  84. 

See  Practice  and  Procedure,  15. 

Proof  of  particular  issues. 

53.  Account — settlement— conflict  of  evidence.  Where,  in  an 
action  upon  a  duebill,  given  by  a  debtor  to  his  creditor  for  the 
amount  of  an  account  against  him,  the  evidence  was  conflicting 
as  to  whether  the  duebill  was  int^-nded  as  a  settlement  of  the 
account  or  was  given  for  the  accommodation  of  the  creditor,  heUL 
that  the  court  was  warranted  in  giving  judgment  for  the  amount 

of  the  bill.    Frost  v.  Clark,  298. 

« 

54.  Payment— transfer  of  property— value.  Where  a  plea  of 
payment  is  sought  to  l^e  supported  by  proof  of  a  transfer  of 
property  by  the  debtor  to  the  creditor,  the  value  of  such  property 
becomes  an  important  matter  for  consideration  in  determining  the 
question  whether  such  transfer  was  in  payment  or  as  security. 
Nat.  Bank  v,  Delahaye  <fc  Purdy,  84.  ' 

55.  Account  stated— partnership — settlement — evidence.  In  an 
action  upon  an  account  stat^-d,  agreed  upon  by  the  members  of  a 
copartnership  upon  a  dissolution  of  the  firm  and  a  settlement  of 
the  partnership  business,  the  plaintiff  asked  judgment  for  the  bal- 
ance due  thereon  in  the  sum  named.  The  plaintiff  having  testified 
that  the  amount  found  due  him  upon  the  settlement  of  the  part- 
nership was  for  a  sum  in  excess  of  that  sued  for,  but  that  the 
defendant  had  paid  him  two  or  three  sums,  leaving  a  balance  in 
the  sum  for  which  judgment  was  asked,  the  defendant  moved  the 
court  to  instruct  the  jury  for  the  defendant,  because  the  plaintiff 
sought  to  establish  a  claim  in  excess  of  the  amount  stated  as 
alleged  in  his  petition  Heldj  that  the  motion  was  erroneously 
sustained.     Thompson  v.  Smith,  598.  * 
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66.  Oifi8  of  real  property^^htuband  and  wife — entditort. 
Where  property  of  the  wife  was  conveyed  in  exchange  for  other 
real  estate,  and  the  deed  therefor  was  made  by  mistake  to  both  the 
husband  and  wife  as  grantees,  but  was  accepted  under  an  agree- 
ment that  the  husband  would  thereafter  make  a  conveyance  to  his 
wife,  and  though  the  husband  frequently  renewed  this  promise, 
the  title  was  permitted  to  rest  as  represented  in  said  deed  for 
about  seventeen  years,  and  until  after  a  creditor  of  the  husband 
had  obtained  •  judgment  against  him,  when  a  convevanoe  by  the 
husband  to  the  wife  was  made  as  agreed,  heid^  that  the  facts  did 
not  establish  a  gift  of  the  land  to  the  husband.  DeVore  v.  Jones^ 
66. 

67.  Fraud—facts  consistent  with  purity  of  intention.  Fraud 
will  not  be  presumed,  but  must  be  proved  by  the  party  charging 
it ;  and,  if  the  facts  upon  which  the  charge  is  predicated  are,  or 
may  be,  consistent  with  honesty  and  purity  of  intention,  the  charge 
will  fail.    Kenosha  Stove  Co.  v.  Shedd,  640. 

68.  Deed— mental  capacity — undue  influence.  The  defendant's 
husband,  at  the  age  of  seventy -five,  and  while  seriously  ill  from  a 
complication  of  diseases,  executed  a  deed  two  days  before  his 
death,  whereby  he  conveyed  to  defendant  a  farm  of  one  hundred 
acres,  valued  at  from  thirty-five  hundred  dollars  to  five  thousand 
dollars,  for  an  expressed  consideration  of  one  hundred  dollars. 
The  attorney  who  drew  up  the  detid  was  sent  for  by  the  wife  at  the 
husband's  request,  and  the  latter  explained  to  the  attorney  that 
one  tract  of  land  in  an  old  deed  from  which  the  description  was  to 
be  taken,  was  not  then  owned  by  him.  The  physician  who  attended 
the  husband  during  his  sickness,  testified  that  he  was  in  such  a 
condition  of  mind  as  to  be  able  to  do  but  little  business.  The 
defendant  had  been  married  to  her  husband  but  two  years,  and 
was  fifty-one  years  of  age  at  the  time  of  his  death.  Previous  to  his 
last  illness,  the  husband  had  stated  to  an  attorney  that  he  intended 
that  his  wife  should  have  the  land  in  question.  Held,  that  the  evi- 
dence showed  sufficient  capacity  in  the  husband  to  execute  the 
deed,  and  that  the  charge  of  undue  infiuence  was  not  supported  by 
the  evidence.    Brockway  v.  Han^ingion.  28. 

69.  '  CoJisideration.  A  deed  imports  a  consideration,  and  want 
of  consideration  must  be  established  by  afiirmative  proof.    Id. 

60.  Forgery— falsely  representing  a  signature  to  be  that  of 
another — verdict.  The  defendant  was  charged  with  having  '*in 
his  possession  a  false  and  forged  promissory  note,  knowing  the 
same  to  be  false  and  forged,"  which  he  "  did  falsely  *  *  •  utter 
and  publish  as  true  and  pass  to  K.  *  *  *  as  the  promissory 
note  of  himself  and  wife,  M.  F.,  well  knowing  that  the  said  signa- 
ture of  his  wife,  M.  F.,  was  false  and  forged,  «  *  ♦  with 
intent  then  and  there  to  defraud/'  eta    The  evidence  showed 
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that  the  defendant  having  agreed  to  give  his  promissory  note  to 
Km  with  his  wife*8  name  thereto  as  security,  took  the  note  to  his 
house,  and  there  had  a  daughter  of  the  same  name  as  the  wife 
sign  her  name  to  it.  The  note  thus  signed  was  delivered  to  K.  by 
the  defendant  as  containing  the  signature  of  bis  wife  and  was  so 
accepted  by  K.  in  lieu  of  other  security  held  by  him,  and  which 
he  surrendered.  Held^  that  the  evidence  sustained  the  allegations 
of  the  indictment.    State  v,  FarreU,  658. 

61.  Reputation— opinion  of  vntness,  A  witness  for  the  state, 
having  testified  that  he  was  acquainted  with  the  general,  moral 
character  of  the  defendant,  stated  on  cross-examination,  **  I  am 
able  to  judge  cf  a  man's  character  by  his  business  dealings,  and 
what  I  know  of  him.  I  pay  attention  to  people's  character  only 
as  I  deal  with  them.*'  HeZd,  that  these  statements  must  be  pre- 
sumed to  have  been  given  in  answer  to  questions  as  to  the  personal 
opinion  of  the  witness,  and  was  not  evidence  that  his  testimony  as 
to  the  defendant's  general  moral  character  was  a  merely  personal 
opinion.    Id, 

62.  Breach  of  promise  of  marriage— damages — verdict  In  a 
former  case  commenced  by  the  plaintiff  upon  the  same  cause  of 
action  she  had  alleged  in  her  petition  that  tlie  defendant  had 
promised  to  marry  her  "  if  he  married  anyone,"  and  in  her  testi- 
mony in  this  case  the  plaintiff  testified  that  the  defendant  had 
made  declarations  to  the  same  effect.  It  was  claimed,  however, 
that  these  declarations  were  subsequent  to  the  contract  sued  on, 
and  that  the  allegation  in  the  petition  in  the  former  case  was  by 
the  mistake  of  the  plaintiff 's  attorney.  Held,  that  such  evidence 
was  insufficient  to  overcome  the  direct  and  positive  evid  nee  of 
the  plaintiff  as  to  the  contract  sued  updn,  and  her  testimony,  not 
being  contradicted  by  the  defendant,  was  suffioient  to  support  a 
verdict  for  the  plaintiff.    McConahey  v.  Griffey^  664. 

Sufficiency  to  sustain  verdict  in  particular  cases. 

68.  Negligence— master  and  servant^defective  appliances.  The 
plaintiff  was  employed  as  ** second  miller"  in  the  roller  mills 
of  the  defendant,  his  hours  of  work  extending  from  midnight  to 
noon,  during  which  time  he  was  in  charge  of  the  mill  in  which  he 
was  employed.  At  about  half  past  five  o'clock  on  a  morning  in 
the  month  of  September  the  fifth  break  or  grinding  rollers  becom- 
ing clogged  with  an  accumulation  of  material,  the  plaintiff  under- 
took to  clean  out  the  material  while  the  rollers  were  in  motion,  and 
while  so  eng;aged  his  left  hand  was  caught  between  the  rollers, 
and  so  injured  as  to  necessitate  amputation.  While  the  evidence 
was  conflicting,  it  was  such  as  to  warrant  the  jury  in  finding  that 
the  clogging  of  the  rollers  was  due  to  a  arf ective  hopper  from 
which  the  material  was  fed '  to  said  rollers,  and  chat  the  plaintiff 
had  complained  of  the  defective  nature  of  said  hopper  U>  the 
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manager  of  the  mills,  and  was  given  assnranoea  that  the  same 
would  be  removed  and  the  trouble  remedied,  but  this  was  not  done. 
It  further  appeared  that  the  mill  was  lighted  bj  eleotrio  lights 
during  the  night  and  until  five  o'clock  in  the  morning,  when  yet 
dark,  and  from  that  hour  until  daylight  the  plaintiff  was  obliged 
to  work  by  gaslight,  which  was  so  dim  as  compared  with  the  elec- 
tric light  as  to  render  the  plaintiff's  duties  about  the  machinery 
more  dangerous.  The  plaintiff  likewise  complained  of  this  change 
of  lights,  and  was  promised  by  defendant  that  the  electric  light 
should  be  continued  until  daylight,  but  this  was  not  done.  Held, 
that  a  verdict  in  favor  of  the  plaintiff  for  damages  for  the  injury 
sustained  was  supported  by  the  evidence.  Stoutenburgh  v.  Dow, 
QUman,  Handoock  Co.,  179. 

64.  Injury  to  stock^-damageS'-verdiet,  In  an  action  brought 
under  section  1289  of  the  Code  to  recover  damages  for  injuries  to  a 
mare  running  at  large,  it  appeared  that  defendants  track  ran  east 
and  west,  and  that  the  plaintiff  *s  mare  was  found  fast  in  the  north 
end  of  the  cattle-guard,  outside  of  the  north  rail  on  an  embank- 
ment of  earth  some  feet  from  the  track,  with  her  back  under  the 
ends  of  the  ties,  her  head  to  the  west,  and  her  feet  projecting 
upwards  and  outwards ;  that,  when  found,  the  mare  had  bruises 
and  injuries  on  the  left  side  of  her  body,  neck  and  head,  and  some 
on  her  right  side ;  and  the  evidence  tended  to  show  that  two  trains 
passed  west  on  the  defendant's  line  early  in  the  morning  on  the 
day  the  mare  was  thus  found ;  that  the  signal  for  stock  on  the 
track  was  heard ;  that  the  trackmen  came  to  help  take  the  mare 
out ;  and  that  a  horse's  tracks  were  found  in  the  snow,  showing 
that  some  borse  had  come  onto  the  grade  east  of  the  cattle-guard, 
and  traveled  west  to  within  twelve  or  fifteen  feet  of  the  guard, 
where  the  tracks  ended,  and  that  no  tracks  were  seen  about  the 
guards.  Held,  that  a  verdict  awarding  the  plaintiff  damages  as 
provided  in  the  above  section  was  supported  by  the  evidence* 
Brockert  v.  Cent  Iowa  Ry»  Co,,  869. 

Error  wtthoxtt  prejudice. 

65.  Erroneously  excluded  but  afterwards  admitted.  Where 
competent  eviden^'e  is  erroneously  excluded,  but  the  error  is  sub- 
sequt-ntly  corrected  by  the  admission  of  the  facts  sought  to  be 
elicited  by  the  previous  interrogatories,  the  error  is  without  preju- 
dice.   Kelly  V,  Norwich  Ins,  Co.,  187. 

66.  Testimony  excluded  hut  subsequently  admitted.  The  erro- 
neous exclusion  of  evidence  by  the  trial  court  will,  upon  appeal, 
be  deemed  error  without  prejudice,  where  the  witness  is  subse- 
quently examined  at  length  without  objection  in  respect  to  the 
same  subject-matter.    Cahalan  v,  Cahalan,  416. 
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67.  New  trial— mistake  of  vntnesa.  The  fact  that  erroDeoos 
statements  were  made  by  a  witness  upon  the  trial,  because  of  his 
misunderstanding  of  a  question  put  to  him,  will  not  entitle  the 
party  affected  thereby  to  a  new  trial  in  the  absence  of  any  show- 
ing of  prejudice  because  of  such  evidence.    State  v.  Viers,  897. 

68.  Facte  constituting  objection  to  the  question  not  stated  by 
witness.  'Where  an  objection  to  a  question  put  to  a  witness  was 
erroneously  overruled,  but  the  facts  which  said  question  called  for, 
and  which  rendered  it  objectionable,  were  not  stated  by  the  wit- 
ness in  his 'answer,  the  ruling  will  be  regarded  as  error  without 
prejudice.    Kenosha  Stove  Co,  v.  Shedd,  540. 

69.  Reputation — cross-examination.  A  witness  having  testified 
to  the  defendants  good  reputation  in  the  place  of  his  former  res- 
idence, he  was  inquired  of  on  cross-examination  as  to  what  was 
his  reputation  where  he  then  resided,  and  answered,  that  he  had 
never  heard  what  his  general  moral  character  was  since  his 
removal  to  such  place,  but  he  had  heard  citizens  speak  of  his 
becoming  intoxicated.  Held,  that  the  defendant  was  not  preju- 
diced either  by  the  extension  of  the  inquiry  as  to  his  reputation  in 
places  not  inquired  of  on  direct  examination,  nor  by  testimony  as 
to  his  habits  of  intoxication.    State  v.  FarreU,  553. 

Depositions. 

70.  By  commissioner— ^resencs  of  third  persons  —  certificate. 
Where  the  commissioner's  certificate  to  a  deposition  stated  that 
the  same  was  taken  before  him,  and  reduced  to  writing  in  his 
presence  by  one  L.,  the  burden  is  upon  one  attacking  the  deposi- 
tion because  of  such  statement,  to  show  that  L.,  was  the  agent  or 
attorney  of  the  opposite  party.    Cook  v.  Oilchrist,  277. 

71.  Written  interrogatories— notice,  "Where  depositions  are  to 
be  taken  upon  written  interrogatories  by  a  commissioner  appointed 
for  that  purpose,  five  days'  notice  of  the  suing  out  of  a  commis- 
sion therefor  is  sufficient  if  served  upon  the  opposite  party  within 
the  county  from  which  such  commission  is  to  issue.    Id, 

See  Estoppel. 

EXECUTION. 

Redemption. 

1.  By  heirs  of  mortgage  debtor — rights  of  junior  ineumbrancen* 
The  widow  of  the  mortgage  debtor  in  such  case  having  acquired 
the  interest  of  the  other  heirs  in  the  mortgaged  premises,  and 
redeemed  from  a  sale  thereof  under  the  senior  mortgage,  hdd^ 
that  she  was  entitled  to  hold  the  same  free  from  the  lien  of  the 
second  mortgage  given  by  herself  and  husband  to  secure  a  debt 
for  which  the  husbauU  alone  was  liable.    Bevans  v,  Dewey t  86. 
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3.  Mortgage— foreclo8Ure'-^[mrcha9e  from  mortgagor  after 
sale — rights  of  junior  lienholder.  Where  one  purchases  a  mort- 
gagor's right  of  redemption  from  a  foreclosure  sale  of  lands  under 
a  senior  mortgage  after  the  right  of  junior  lienholders  to  redeem 
therefrotn  has  become  barred,  and  redeems  the  land  from  such 
sale,  he  will  hold  the  same  discharged  from  the  claims  of  junior 
lienholders  who  might  have  redeemed  from  said  sale,  and  may 
maintain  a  bill  in  equity  to  quiet  his  title  as  against  such  liens, 
Moody  v.  Fwnk,  1. 

Salb. 

8.  Under  senior  mortgage— rights  of  junior  mortgagee.  Where 
in  an  action  for  the  foreclosure  of  a  mortgage  upon  real  estate  a 
junior  mortgagee,  who  is  made  a  defendant,  by  cross-petition, 
obtains  the  foreclosure  of  his  mortgage  in  the  same  action,  and  the 
decree  provides  **  that  special  executions  issue  on  the  judgment  of 
plaintiff  or  said  defendant,  or  both  as  they  may  determine,"  a  sale 
of  the  premises  on  special  execution  to  satisfy  the  senior  mortgage 
will  not  operate  to  exhaust  the  right  of  the  junior  mortgagee  under 
such  decree  to  have  a  sale  of  the  same  premises  under  a  second 
execution.    Bevans  v.  Dewey,  85. 

Stay.    . 

4.  Computation  of  time.  The  time  of  the  stay  of  execution  pro- 
vided for  by  Code,  section  8001,  is  to  be  computed  from  the  date  on 
which  judgment  is  rendered,  and  not  from  the  expiration  of  the 
ten  days  allowed  for  filing  a  stay  bond.    Okey  v.  Sigler,  94. 

Supplement  ART  procbedinqs. 

6.  Decree^enforcement.  Section  8140  of  the  Code  of  1878,  pro- 
viding that,  in  proceedmgs  auxiliary  to  execution,  courts  may 
order  property  of  the  judgment  debtor  in  the  hands  of  himself, 
or  any  other  person,  to  be  delivered  up,  or  in  any  other  mode 
applied  to  the  satisfaction  of  its  judgment,  does  not  warrant  the 
exercise  of  such  authority  where  the  ordinary  processes  of  law  are 
adequate  for  the  subjection  of  the  property  to  the  payment  of  the 
debt.    Reardon  v.  Henry,  184. 

• 

6.  Orders— effect  as  to  third  persons.  The  authority  conferred  by 
section  8140  of  the  Code,  in  proceedings  auxiliary  to  executions, 
to  order  third  persons  to  turn  over  property  in  their  possession  to 
the  judgment  creditor,  is  for  the  protection  of  such  third  persons  in 
tuniiug  over  such  property  ;  and  such  third  persons  not  being  par- 
ties to  the  proceedings,  are  not  bound  by  such  orders,  and  will  not 
be  in  contempt  by  refusing  to  comply  therewith.  If  the  judgment 
creditor  would  subject  the  property  to  the  payment  of  his  claim  in 
such  case  he  must  resort  to  the  remedies  provided  by  law  for  that 
purpose,  as  execution,  garnishment  or  equitable  proceedings. 
Estey  <fc  CuiHjj  v.  Fuller  Implement  Co.,  678. 
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7.  Pracfice — action  in  eguity^-abatement.  Proceedings  auxil- 
iary to  execution  for  the  discovery  of  property  belonging  to  a 
judgment  debtor  may  be  maintained  conteinporaneoasly  with  an 
action  in  equity  to  subject  such  property  to  the  satisfaction  of  the 
judgment.    Id, 

S,  Security  for  eoste.  Upon  the  return  of  an  execution  against 
the  defendant  corporation  unsatisfied,  toe  plaintiff  filed  an  affida- 
vit with  the  court  alleging  that  the  codefendants  had  in  their 
possession  property  belonging  to  the  corporation,  which  had  been 
taken  by  them  without  consideration,  and  in  fraud  of  the  creditors 
of  the  corporation,  and  that  said  corporation  was  left  without 
means  to  pay  the  debt  due  the  plaintiff.  Upon  this  affidavit  the 
court  ordered  the  defendants  to  appear  and  submit  to  an  examina- 
tion pertaining  to  the  matters  therein  alleged.  After  their  nppear- 
ance,  answers  to  the  charges  made  in  the  affidavit  were  filed  by 
each  of  the  defendants,  and  upon  the  hearing  other  witnesses  than 
the  defendants  were  subpoenaed  and  examined  in  open  court,  and 
the  court  made  a  finding  of  facts,  and  ordered  that  one  of  the 
defendants  pay  to  the  clerk  a  sum  named  to  be  applied  In  satisfac- 
tion of  the  plaintiff's  judgment.  Held^  that  the  proceeding  was 
not  to  be  regarded  as  an  equitable  action,  but  simply  as  a  proceed- 
ing auxiliary  to  execution  for  the  discovery  of  property,  and  that 
.  the  defendants  were  not  entitled,  therefore,  to  demand  of  the 
plaintiffs  as  non-residents  security  for  costs.    Id. 

FAMILY  EXPENSES. 

See  Husband  and  Wife,  8. 
FIXTURES. 
When  pass  with  sale  of  bsalty. 

Shelving  and  counters — intention  of  owner •  Shelving  and  coun- 
ters attached  to  a  building  by  nailing,  which  are  necessary  to  the 
use  of  the  premises  for  store  purposes,  which  have  been  so  used 
for  the  period  of  twenty  years,  and  which  are  bo  used  and  situated 
at  the  time  of  a  purchase  of  the  premises,  will  not  pass  upon  a  sale 
of  the  property  to  the  vendee  in  the  absence  of  proof  of  that  it 
was  the  intention  of  the  owner  that  the  articles  in  question  should 
be  regarded  as  a  part  of  the  realty.    John»on  v*  Moaher,  29. 

FORCIBLE  ENTRY  AND  DETAINER. 

See  Landlord  and  Tenant,  8. 
FORFEITURE. 

See  Intoxicating  Liquors,  d. 
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FORMER  ADJUDICATION. 

Against  whom  oonclvjbiyb. 

1.  07^2^  against  parties.  A  judgment  in  an  action  aided  by 
attachment  ordering  the  sale  of  attaclied  personal  property  on 
special  ext'cntion  is  not  admissible  in  evidence  against  one  claim- 
ing the  possession  of  said  property  onder  a  mortgage,  and  who  was 
not  a  party  lo  the  attachment  suit    HaUer  v.  Parrott,  4d. 

As  TO  WHAT  MATTERS  C0NCLU8IVB. 

9.  Motion  to  strike— pleading.  Where  the  issues  presented  by 
»h<)  allegations  of  an  answer  have  been  previously  adjudicated 
by  the  ruling  of  the  court  upon  a  demurrer  to  the  plaintiff  *s  peti- 
tion, the  answer  may  properly  be  stricken  out  on  motion.  Wing 
V.  District  Twp.  Bed  Oak,  682. 

8.  Questions  not  in  issue^ action  on  facts  formerly  pleaded  as 
estoppel.  In  an  action  to  quiet  his  title  to  certain  lands  against 
the  claims  of  the  defendants  io  adverse  possession,  the  plaintiff 
pleaded  in  his  petition  by  way  of  estoppel  that,  believing  himself 
CO  be  the  owner  of  the  land,  he  had  paid  the  taxes  on  the  same  for 
a  long  series  of  )ears  with  the  knowledge  of  the  defendants,  and 
without  objection  on  their  part.  The  superior  title  to  the  land 
being  adjudged  to  be  in  the  defendants,  and  the  plaintiff  having 
commenced  this  action  to  recover  of  the  defendants  the  amount 
of  the  taxes  paid  as  aforesaid,  held,  that  the  claim  for  taxes  was 
not  put  in  issue  in  the  former  aetion  by  the  plea  above  indicated, 
nor  was  it  a  question  which  was  incident  to  the  demand  made  in 
the  former  action,  and  which  might  have  been  litigated  therein, 
and  the  plaintiff  was  not,  therefore}  estopped  by  the  decree  in  the 
former  case  from  maintaining  this  action.    Merrill  v,  Tobin.  529. 

PLEADINa. 

4  liaised  by  demurrer  or  reply.  The  plea  of  former  adjudica- 
tion to  the  defense  presented  in  an  answer  should  be  raised  by 
demurrer,  if  the  facts  be  sufficiently  pleaded  ;  otherwise,  it  should 
be  presented  by  a  reply.  It  cannot  be  raised  by  a  motion  to  strike. 
Walker  v.  Pumphrey,  487. 

What  constitutes. 

6.  Habeas  corpus  proceeding^nsanity.  Pending  an  appeal 
•Tom  the  decisit>n  of  the  county  commissionero  adjudging  her 
insane  and  committing  her  to  the  asylum,  the  petitioner  obtained 
a  writ  of  habeas  corpus  from  a  judge  of  the  district  court  in  vaca- 
tion, and  on  a  hearing  before  him  the  decision  of  thecommissiooers 
was  sustained.  At  the  succeeding  term  of  the  district  court,  the 
court,  on  motion  of  counsel  for  tlie  state,  refused  petitioner  a  trial 
to  a  jury,  affirmed  the  order  of  the  commissioners,  and  dismissed 
the  appeaL    Held^  that  the  petitioner  was  not  entitled  to  a  trial  by 


L 


816  Il^DEX 

FORMER  ADJUDICATION.    What  constitdtbs.    Continued. 

jury  upon  the  issue  of  her  insanity  ;  that  the  decision  of  the  judge 
in  the  haheaa  corpus  proceeding  was  an  adjudication  of  that  ques- 
tion, and  that  the  appeal  was,  therefore,  properly  dismissed  in 
harmony  with  that  decision.    In  re  Breeee^  578. 

6.  Intervention  in  case  involving  same  issues— no  trial.  In  an 
action  by  a  mortgaKee  to  I'ecover  for  the  conversion  of  mortp:aged 
chattels,  th,e  defendant^  who  had  seized  the  property  under  a  writ 
of  attachment  against  the  chattel  mortgagor,  sought  to  show  a 
former  adjudication  of  the  question  of  the  plaintifiF  's  right  to  the 
property  by  the  introduction  in  evidence  of  the  record  of  the  case 
against  the  attachment  debtor,  wherein  said  writ  had  been  sued 
out,  and  in  which  the  piaiDtiff  had  intervened,  and,  further,  by  the 
introduction  of  the  record  of  a  case  between  the  same  parties,  and 
involving  the  questioQ  of  the  plaintiff  *s  title  under  his  mortgage  to 
the  same  property  as  against  the  same  attachment.  It  appearing, 
however,  that  no  proceedings  were  had  upon  the  plaintiff's  petition 
of  intervention  in  the  attachment  case,  but  that  there  was  a  simple 
judgment  by  default  against  the  attachment  debtor,  and  that 
in  the  other  case  the  court,  upon  the  motion  of  the  defendant, 
had  directed  the  return  of  a  verdict  in  defendant's  favor,  and  ren- 
dered judgment  thereon,  because  the  evidence  upon  the  trial  failed 
to  show  a  service  by  the  plaintiff  of  the  notice  of  ownership  pre- 
scribed by  chapter  45  of  the  Laws  of  the  Twentieth  General 
Asaeuibly,  held,  that  the  evidence  was  properly  excluded  as  failing 
to  show  in  either  instance  an  adjudication  upon  the  merits.  Kern 
V.  Wilson,  407. 

FRAUD. 

Defense  to  garnishment. 

1 .  Liability  of  garnishee  for  property  transferred  to  defraud 
creditors,  A  garnishee  cannot  avoid  liability  to  the  garnishing 
creditor  by  showing  that  ttie  property  in  respect  to  which  he  has 
b  en  garnished  came  into  his  hands  under  an  arrangement  to 
defraud  the  creditors  of  the  principal  defendant.  Kenosha  Stove 
Co,  V.  Shedd,  540. 

Transactions  between  relatives. 

2.  Husband  and  wife — evidence.  The  testimony  of  the  wife 
showed  that  she  was  possessed  of  no  means  at  the  time  of  her 
marriage,  and  that  she  had  had  no  source  of  income  or  accumula- 
tion since  then  but  the  wages  allowed  her  by  her  husband  for 
attending  to  the  ordmary  household  duties  of  a  wife,  and  the 
increase  that  arose  from  the  investment  thereof  by  the  husband, 
according  to  his  own  judgment,  and  without  any  direction  from 
her.    It  further   appeared   that,    while   the   husband  waa  thus 
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accumulating  money  for  his  wife,  the  defendant  company  and  its 
Buccesson,  whose  business  was  transacted  by  the  husband,  were 
witiiout  means  to  pay  their  debts.  Edd,  that  the  evidence  war- 
ranted the  finding  that  certain  notes  of  the  defendant  corporation, 
amounting  to  over  six  thousand  dollars,  which  were  held  by  the 
wife,  were  without  consideration.  Estey  dk  Camp  v.  Fuller  Imple- 
ment Co.,  filS, 

FRAUDULENT  CONVEYANCES. 
See  Evidence,  49. 

TBANBACTIONS  BSTWBEN  RBLATiyiBS. 

1 .  C(mvetfanoe  from  fatJier  to  aort'^'eontrol  of  property.  Wh  ere 
a  father  conveyed  his  farm  to  his  son  in  pursuance  of  an  alleged 
agreement  made  more  than  twenty  years  before,  that  the  son 
should  have  said  pn^perty  in  consideration  of  his  remaining  at 
home,  and  for  his  services  and  outlays  upon  the  farm,  and  it 
appeared  that  the  son  had 'remained  with  his  father,  and  conducted 
the  business  of  the  farm,  but  that  after  the  execution  of  the  deed 
there  was  no  change  in  the  rehitions  between  the  parties  with 
respect  to  the  farm,  the  father  being  recogni2sed  as  the  head  of  the 
family,  and  often  reoeiving  the  proceeds  from  the  sale  of  produce 
raised  upon  the  land,  and  that  in  an  action  for  divorce  against  the 
son  about  eight  years  prior  to  the  execution  of  the  deed  both  the 
father  and  son  testified  that  the  latter  had  no  interest  in  the  farm, 
heldf  that  the  evidence  warranted  a  decree  that  the  conveyance 
was  fraudulent  as  against  a  creditor  of  the  father  upon  an  indebt- 
edness contracted  after  the  execution  of  the  deed,  but  while  the 
relation  of  the  fatlier  to  the  land  as  above  indicated  existed.  Mores 
V.  Beebe,  421. 

8.  Htuband  and  wife---'aub$equent  creditors »  A  husband  engaged 
in  a  mercantile  business,  paid  his  wife  one  hundred  dollars  a  year 
for  services  rendered  by  her,  which  money  she  afterwards  loaned 
him,  and  in  consideration  of  money  thus  loaned,  and  of  property 
received  by  the  wife  from  relatives,  and  used  by  the  husband,  the 
latter  conveyed  to  his  wife  the  property  in  controversy.  Held, 
that,  as  against  a  subsequent  creditor,  the  conveyance  was  valid. 
Daggett,  etc,  Co.  v.  Bulfer,  101. 

8.  Husband  and  wife — evidence.  In  an  action  involving  the 
Talidlty  of  the  claim  of  a  wife  against  her  husband,  it  is  competent 
f Oi-  the  wife  to  prove  by  the  husband  the  fact  of  his  indebtedness  to 
her,  the  history  of  the  transaction  wheiein  such  indebtedness  arose, 
the  nature  of  the  contract  between  them,  and  the  reason  why  a 
note  received  from  the  husband  had  been  antedated.  Inre  Assigii' 
ment  of  Bea,  281. 

Vol.  82— G3 
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4.  Proof  of  a  discrepancy  between  the  price  for  which  the  hns- 
band*8  property  sold  at  an  assignee's  sale,  and  the  value  thereof  as 
represented  by  the  husband  to  his  creditors,  is  not  competent  as 
proof  of  the  fraudulent  character  of  the  claim  of  the  wife  in  such 
action.    Id, 

OARNISHMENT. 

Aksweb  of  garnishee. 

1.  Authority  of  officer  to  take  answer.  In  cases  of  garnishment 
under  a  writ  of  attachment  the  officer  serving  the  writ  may  take 
the  answer  of  the  garnishee  without  previous  direction  in  writing 
as  provided  in  section  2980  of  the  Code.  Kenosha  Stove  Co,  v, 
Shedd,  640. 

APPEAL. 

2.  Mustbeperfeetedinttoodays— discharge  of  garnishee.  Where 
under  an  attachment  by  garnishment  issue  was  joined  upon  the 
answer  of  the  garnishee,  involving  the  validity  of  a  bill  of  sale  to 
the  garnishee  as  against  the  attachment,  and  upon  the  trial  a  judg- 
ment was  rendered  discharging  the  garnishee,  AeZd,  that  the  appeal 
from  said  judgment  not  having  been  perfected  within  two  days  as 
provided  by  section  8019  of  the  Code,  it  should  be  dismissed.  Far^ 
well  dt  Co.  V.  Tiffany  Bros.,  405. 

JUDaMSNT. 

8.  Notice  to  defendant.  Under"*  the  provisions  of  chapter  58  of 
the  Acts  of  the  Eighteenth  General  Assembly,  that  no  judgment 
chall  l>e  wintered  against  a  garnishee  until  the  defendant  has  had 
ten  days*  notice  of  the  garnishment  proceedings,  the  f>ervice  of 
notice  upon  the  defendant  before  the  commencement  of  proceed- 
ings  against  the  garnishee  and  before  answer  or  issue  joined  thereon 
is  sufficient.    Kenosha  Stove  Co.  v.  Sheddf  540. 

lilABILITT  OF  GARNISHEE. 

4.  As  affected  by  fraud — defense.  A  garnishee  cannot  avoid 
liability  to  the  garnishing  creditor  by  showing  that  the  property 
in  respect  to  which  he  has  been  garnished  came  into  his  hands 
under  an  arrangement  to  defraud  the  creditors  of  the  principal 
defendant.    Id. 

Lien. 

5.  Attachment  of  mortgaged  chattets^-right  to  surplus.  By  the 
service  of  garnishment  upon  a  mortgagee  iii  possession  of  chattel 
property  the  garnishing  creditor  acquires  a  right  to  the  surplus  in 
the  mortga<<ed  property  above  the  amount  of  the  mortgage,  which 
cannot  be  divested  by  subsequent  attachment  proceedings  against 
the  property  as  provided  in  chapter  117  of  the  Acts  of  the  Twenty* 
first  General  Assembly.    Btuik-Beiner  Co.  v.  Beatty,  85&J 
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Proceedinos  as  to  garnishee's  liabiutt. 

( 

•  \ 

6.  Judgment  agaviat  defendant — evidence.  Upon  the  trial  of 
issoes  taken  on  the  answer  of  a  garnishee  the  court  will  take 
judicial  notice  of  a  judgment  against  the  principal  defendant  in 
the  case.    Kenosha  Stove  Co.  v.  Shedd,  540. 

7.  Order  eustaiHng  attachment.  "Where  a  writ  of  attachment 
has  been  duly  served  by  garnishment,  no  order  sustaining  the 
attachment  is  necessary  to  the  validity  of  proceedings  against  the 
garnishee.    Id. 

GIFTS.    Soe  Real  Property,  3,  8. 
GRAND  JURY. 

Paneu 

Vacancy — selections  from  by-standere.  Where  after  the  impan- 
eling of  the  grand  jury  one  of  its  members  is  excused  by  the 
court,  the  vacancy  thus  orcuring  may  be  filled  by  the  selection  of 
a  juror  from  the  by-standers  under  the  direction  of  the  court. 
State  V.  SUvere,  714. 

HABEAS  CORPUS. 

Scope  op  inquiry. 

Insanity— jurisdiction ,  >  The  district  court  has  authority  in  pro- 
ceedings upon  a  writ  of  habeas  carpus  issued  upon  the  petition  of 
one  adjudged  by  the  county  commissioners  to  be  insane,  and 
ordered  to  the  asylum,  to  determine  the  question  whether  the  peti- 
tioner is  a  fit  subject  for  treatment  in  the  asylum  for  the  insane. 
In  re  Bresee,  673. 

HIGHWAYS. 

•  Establishment  of. 

Private  convenience — constitutional  law.  The  establishment  of 
a  public  highway  over  the  land  of  one  person  for  the  mere  conven- 
ience of  an  adjoining  owner  is  prohibited  by  implication  by  sec- 
tion 18  of  article  1  of  the  constitution  of  this  state.  Bicharde  v. 
Wolf,  858. 

HUSBAND  AND  WIFE. 

Family  expenses. 

1.  Landlord  and  tennnt—lien  for  rent— attachment  of  wife^a 
property.  The  personal  property  of  a  wife,  used  upon  premises 
occupi(>d  by  the  family,  is  not  subject  to  a  landlord's  lien  for  the 
rent  agreed  to  be  paid  for  said  premines  under  a  lease  signed  by 
the  h unhand  alone.    Schurz  v.  McMenamy,  432. 
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2,  Landlord  and  tenarU-^lien  for  rent-^ttachmeni  of  wife?9 
property.  The  wife  is  not  liable  under  the  provisions  of  section 
2214  of  the  Code,  as  for  a  family  expense,  for  rent  accruing  under 
a  lease  of  a  dwelling  contracted  by  the  husband  alone,  and  during 
a  time  when  the  premises  were  not  occupied  by  her.    Id, 

8.  Liability  of  toife-^ent  of  farm,  A  wife  is  not  liable  under 
the  provisions  of  section  2214  of  the  Code  for  any  part  of  the  rent 
of  a  farm  leased  by  the  husband  by  reason  of  the  fact  that  a  house 
located  thereon  was  occupied  by  the  family,  and  that  out  of  the 
produce  and  crops  of  said  farm  the  family  was  supplied  with  all 
the  wants  and  necessaries  of  life.    Hechtv,  Qitch,  596. 

See  Estoppel,  2. 

INJUNCTION. 
Damages. 

1.  JSond-'breaeh  of'-nominal  damages*  Where,  in  an  action 
upon  an  injunction  bond,  a  breach  thereof  is  established,  the 
p!aintiff  is  entitled  to  recover  at  least  nominal  damages,  though 
the  evidence  fails  to  show  that  he  suffered  any  special  injury 
through  the  operation  of  the  injunction.  Broum  v,  Cunningham, 
512. 

2.  Permaneney  of  injury^^eading^-temporary  it^unetion.  To 
entitle  a  party  to  have  a  temporary  injunction  issued  it  is  not  nec- 
essary that  it  be  averred  or  proven  that  the  threatened  injury  will 
be  irreparable,  nor  that  the  person  sought  to  be  enjoined  is  insolv- 
ent. It  is  sufficient,  under  the  provisions  of  section  8tt88  of  the 
Code,  if  it  appears  that  the  acts  contemplated,  if  done,  will  greatly 
damage  the  plaintiff.    Price  v,  Baldauf,  669. 

9 

8.  Riparian  righte^non-navigablc  stream  in  government  "sur- 
vey—iee.  The  plaintiff,  though  not  a  riparian  owner,  entered  upon 
a  non-navigable  stream,  running  through  the  government  survey 
of  public  lands,  and  cut  and  put  in  an  icehouse  a  large  quantity  of 
ice,  and  had  cut  and  made  preparations  for  removing  other  ice 
therefrom  when  he  was  enjoined  from  so  doing  by  the  defendant* 
who  claimed  title  to  the  ice  by  reason  of  his  riparian  ownership. 
It  was  not  shown  that  the  plaintiff  was  a  trespasser  upon  the  lands 
of  the  riparian  owners,  nor  that  he  did  not  rightfully  obtain  access 
to  tlie  river.  Heldt  that  the  plaintiff  had  a  right  to  remove  ice 
therefrom,  and,  being  entitled  to  the  ice  he  had  prepared  for 
removal,  but  was  prevented  from  so  doing  by  the  injunction  issued 
at  the  instance  of  the  dpff^niant.  the  latter  was  liable  in  damages 
for  breach  of  the  injuucuou  i>uua.    Brownv%  VUHmnyitaiiif  512. 
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Dissolution. 

4.  On  motion — discretion  of  trial  court.  Where  the  dissola- 
tioD  of  an  injunction  involves  the  determination  of  questions  of 
law  arising  upon  the  face  of  the  petition,  it  is  not  a  matter  In 
which  the  supreme  court  will  defer  to  the  discretion  of  the  district 
court.    £.,  C  R.  ±  N.  Ey.  Co.  v,  Dey^  812. 

6.  FacU  alleged  in  petition — answer.  Neither  will  sudi  disso- 
lution be  denied  because  the  facts  alleged  in  the  petition  are  not 
denied  by  answer,  when  no  issues  of  fact  are  raised-  by  suoh 
motion.    Id, 

Ofbration  of, 

6.  lAquor  nuisanee—iUegal  use  of  real  estate  by  lessee— •furis' 
diction — contempt.  An  injunction  issued  under  the  provisions  of 
Code,  section  1643,  for  the  abatement  of  a  nuisance  existing  upon 
certain  described  premises,  operates  upon  the  property  as  well  as 
upon  the  person  of  the  defendant,  and  one  who  uses  said  property 
for  the  unlawful  sale  of  intoxicating  liquors  may  be  punished  for 
contempt  though  he  was  not  a  party  to  the  injunction  proceedings. 
Silvers  v.  lYaverse,  62. 

7.  Liquor  nuisance— -effect  on  real  estate  — notice,  Saoh  an 
injunction  operates  as  a  restriction  upon  the  use  of  the  property 
against  which  it  is  directed,  which  follows  the  property  into  the 
hands  of  the  grantees  of  the  injunction  defendant,  and  all  persons 
acquiring  any  interest  therein  are  bound  to  take  notice  thereof 
from  the  time  that  the  proceedings  for  an  injunction  are  insti- 
tuted.   Id, 

Violation. 

8.  Contempt-^parties,  Where  injunction  proceedings  were 
instituted  against  one  by  a  diiferent  christian  name  than  that  of 
the  person  intended  to  be  enjoined,  but  the  latter  appeared  to  the 
action  and  answered  the  peticion  and  an  injunction  was  issued 
against  him  by  the  former  name,  held,  that  upon  such  party's  sub- 
sequent violation  of  the  injunction  he  could  not  escape  the  charge 
of  contempt  because  he  was  not  rightly  named  in  the  injunction. 
Peck  V,  Conner,  Judge,  725. 

INSANITY. 

Commitment  to  asylum. 

1 .  Practice  on  appeal.  Upon  the  dismissal  of  the  appeal  the 
court  made  an  order  committing  the  petitioner  to  the  asylum. 
Hdd,  that  the  court  should  have  lefc  the  petitioner  under  the 
order  of  the  judge  who  heard  the  habeas  corpus  proceeding,  to  be 
dealt  with  under  the  order  of  the  commissioners,  and  that  the 
supreme  court  would  remedy  the  objection  to  the  or'^er  of  the 
•district  court  by  such  a  moditication  thereof  as  to  simply  dismiss 
the  appeal.    In  re  Bresee^  678. 
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PBOCEEDINGS  IX)  DBTBBMINE. 

3.  District  court— jurisdictian—habeaa  corpus.  The  district 
court  has  authority  in  proceedings  upon  a  writ  of  habeas  corpus 
issued  upon  the  petition  of  one  adjudged  by  the  county  commis- 
sioners to  be  insane,  and  ordered  to  the  asylum,  to  determine  the 
question  whether  the  petitioner  is  a  fit  subject  for  treatment  in  the 
asylum  for  the  insane.    Id, 

8.  Trial  by  jury— habeas  corpus  proceeding.  Where,  pending 
an  appeal  from  the  decision  of  the  county  commissioners  adjudg- 
ing one  insane  the  subject  obtained  sr  writ  of  habeas  corpus  from  a 
judge  of  the  district  court,  and  on  a  hearing  before  him  the  decis- 
ion of  the  commissioners  was  sustained,  held,  that  she  was  not 
entitled  to  a  subsequent  trial  to  a  jury  upon  the  issue  of  her  insan- 
ity upon  the  hearing  on  the  appeal.  Id, 
< 

4.  Appeal  from  county   commissioners— practice — disposal  of 

case  on  motion.  The  proceedings  and  orders  in  the  habeas  corpus 
proceeding  being  of  record  in  the  district  court,  and  the  basis  of 
the  court's  order  as  to  said  appeal,  held^  that  the  court  could  prop- 
erly dispose  of  the  appeal  on  motion.    Id, 

5.  Special  commission— power  of  supreme  court  to  app&inU 
The  supreme  court  will  not,  on  an  appeal  from  the  district  court, 
appoint  a  commission,  as  provided  by  section  1442  of  the  Code,  for 
the  examination  of  one  alleged  to  be  unlawfully  detained  in  an 
asylum  as  insane,  where  the  proceedings  wherein  the  appellant 
was  adjudged  insane  appear,  so  far  as  the  record  discloses,  to  have 
been  legal  and  regular,  and  the  findings  are  fully  supported  by  the 
evidence.  Whether  the  court  would  have  authority  to  appoint 
such  a  commission  in  any  event,  quaere.    Id. 

Revibw  on  appeal  . 

6.  Evidence— record.  To  entitle  a  party  to  a  review  of  the  find- 
ing of  the  court  in  such  proceedings  upon  appeal  on  the  question  of 
insanity,  the  evidence  produced  upon  the  hearing  must  be  presented 
in  the  record  in  the  supreme  court.    Id. 

INSTRUCTIONS  TO  JURY. 

Construed. 

1.  Contract— performance.  The  plaintiff's  agreement  being 
not  only  to  furnish,  but  also  to  "  plant,"  the  trees  in  question,  heid 
that  an  instruction  to  the  jury  that  defendant's  liability  depended 
upon  whether  or  not  the  plaintiff  furnished  and  '*set  out"  such 
trees,  was  not  erroneous,  Des  Moines^  etCf  Co.  v.  Polk  Co^  etc,, 
Co.,  668. 

2.  Contract— performance.  The  court  instructed  the  jury  thai 
it  would  not  be  sufficient  to  defeat  the  plaintiff '»  right  of  action 
that  **  a  few  of  said  trees  were  not  first-class,  but.  If  the  whole 
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Dumber  taken  as  one  entire  lot  was  what  would  be  known  as  first 
class,  that  would  be  sufficient.*'  If,  however,  <*any  considerable 
number  of  trees"  were  not  first  class,  that  would  defeat  the 
plaintiff 's  right  of  action.  Hddt  that  a  substantial  performance 
only  of  the  contract  was  required,  and  the  aboye  instruction  was 
sufficient  as  to  what  would  and  what  would  not  constitute  such  a 
performance.    Id. 

8.  Assumption  of  undisputed  facts.  In  an  instruction  to  the 
jury  as  to  what  would  constitute  a  performance  of  its  contract  on 
the  part  of  the  plaintiff,  the  court  prefaced  its  remarks  with  the 
words,  **If  the  contract  called  for  first-class  trees,"  etc.  Held,  that 
the  testimony  being  undisputed  upon  this  point,  that  no  prejudice 
could  have  resulted  from  thus  submitting  the  question  to  the  jury, 
whether  it  was  a  fact  in  issue  or  not.    Id, 

4.  lYaud— facts  consistent  vnth  purity  of  intention.  The  court 
instructed  the  jury  thiit  fraud  will  not  be  presumed,  but  must  be 
proved  by  the  party  charging  it ;  and  that,  if  the  facts  upon  which 
the  charge  is  predicated  are  or  may  be  consistent  with  honesty 
and  purity  of  intention,  the  charge  of  fraud  will  fail.  Held,  that 
the  instruction,  considered  with  other  instructions  given,  was 
proper.    Kenosha  Stove  Co.  v.  Shedd,  540. 

5.  Misleading  paragraph  —  appeal.  A  cause  will  not  be 
reversed  upon  appeal  because  a  single  paragraph  of  the  trial 
court*s  instructions  to  the  jury  is  confusing  and  misleading,  if, 
when  construed  with  the  rest  of  the  charge,  it  is  not  misleading 
nor  prejudicial.    State  v.  Smith,  428. 

6.  Statement  of  pleadings.  Where  the  district  court  in  its 
statement  of  the  pleadings  informed  the  jury  that  the  **  plaintiff 
denies  all  matters  and  things  set  up  in  defendant's  answer,"  held, 
that  the  statement  was  not  improper.  Winebrenner  v.  Brund" 
vnck'BalkerCollender  Co.,  741. 

7*.  Weight  to  he  given  expert  testimony.  In  an  action  to  recover 
for  services  rendered  by  one  as  an  attorney  in  a  cause,  in  con- 
junction with  another  attorney,  the  testimony  of  several  practic- 
ing attorneys  was  taken  and  received  upon  hypothetical  questions, 
some  of  which  were  founded  In  part  only  upon  facts  disclosed  by 
the  record.  Held,  that,  in  view  of  such  testimony,  the  court 
properly  instructed  the  juiy  that  they  were  *'  not  concluded  by 
the  statement  of  any  or  all  of  the  attorneys,"  but  that  they 
should  consider  all  of  the  evidence  showing  what  the  plaintiff  did, 
and  the  value  of  his  services  *'  in  the  light  of  their  own  common 
knowledge."    Amdt  v.  Hasford,  409. 

8.  Witnesses—interest,  A  jury  may  properly  be  instructed 
that  in  weiji^hing  the  testimony  of  the  witnesses  they  should 
**  consider  their  demeanor  and  appearance,  and  their  lack  of  interest 
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in  the  result  of  the  action,  and  their  interest  or  disposition  to  sitield 
the  defendant,*'  if  in  the  opinion  of  the  court  the  ease  demands  such 
an  instruction,  and  no  abuse  of  discretion  is  shown.  Stttte  v.  Viers. 
897. 

SCOPl  OF. 

9.  UndisptUed  facts  may  he  cLSsumed  as  estdblished.  Facts  that 
appear  of  record  in  a  case,  and  about  which  there  can  be  no  con- 
troversy, may  properly  be  assumed  by  the  court  as  established,  and 
so  stated  in  Its  instructions  to  the  jury.  Kenosha  Stove  Co.  v. 
3hedd,  640, 

10.  Undisputed  facts.  Where  a  fact  necessary  to  the  plaintiff's 
cause  of  action  is  so  established  as  to  be  beyond  dispute,  the  court 
may  properly  refuse  to  instruct  the  jury  as  to  the  necessity  of 
proof  of  such  fact.    Muirv.  Miller^  700. 

SUFFICIBNOY  OF. 

11.  Additional,  shovJd  he  asked  for  if  desired.  Where  the 
instructions  given  in  a  cause  are  correct  as  far  as  they  go,  a  party 
cannot  complain  of  the  failure  to  give  certain  other  instructions 
which  were  not  requested  by  liim.    State  v.  Viers,  897. 

Repetition. 

12.  Instructions  asked  by  parties— substance  contained  in  eourfs 
charge.  The  refusal  to  give  to  a  jury  instructions  asked  by  a  party 
to  a  cause  the  substance  of  which  is  contained  in  the  court's  charge 
is  not  error.    Nat,  Bank  v.  Deldhaye  A  Purdy^  84. 

INSURANCE  (  FIRE  ).    See  Evidence,  27,  44. 

Premiuii. 

1.  Poliey—renswaln^payment-^-^oaiver.  The  plaintiff,  about  ten 
days  before  the  expiration  of  his  policy  of  insurance  in  the  defend- 
ant company,  requested  the  defendant's  agent  to  attend  to  renew- 
ing the  same,  which  the  agent  promised  to  do.  The  plaintiff^ 
policy  provided  that  the  company  shoald  not  be  liable  thereon  until 
the  premium  therefor  be  actually  paid,  and  that  the  agents  of  the 
company  have  no  authority  to  waive  any  condition  of  the  policy 
« except  by  distinct  specific  agreement."  After  the  plaintiff 's  policy 
had  expired,  and  before  any  renewal  thereof,  the  property  insured 
was  destroyed  by  fire.  Hdd,  that  under  the  terms  of  the  policy 
there  could  be  no  renewal  thereof  until  the  premium  therefor  was 
actually  paid,  or  this  condition  of  the  policy  waived,  and  that 
under  the  evidence  no  waiver  of  the  condition  was  shown.  Zigler 
V,  Phoenix  Ins.  Co.,  669.  - 
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Proof  of  loss. 

9.  Waiver —agency.  Immediately  after  the  loss  in  controversy 
the  defendant  was  notified  thereof »  and  within  thirty  days  from 
the  date  of  the  loss  defendant  sent  its  adjuster  to  investigate  the 
same.  At  that  time  the  adjuster  took  a  sworn  statement  from 
the  insured  as  to  how  the  fire  originated,  and  of  the  amount  of 
goods  destroyed  and  the  value  thereof ,  and  declared  hissatisfao- 
tion  with  the  proofs  so  made.  Heldf  that  the  power  to  investigate 
the  loss  included  the  power  to  take  proof  of  loss,  and,  although  the 
proof  made  might  not  be  as  complete  as  that  called  for  by  the 
IM>licy,  the  agent  might  waive  further  proofs.  Graves  v.  ifisr- 
chants',  etc,  Ins.  Co.,  687. 

See  Actions,  4 

INSURANCE  (  LIFE  ). 

"  *  Action  on  pouct. 

1.  Cause  of  actum — abatement.  Where  a  certificate  of  a  mutual 
benefit  association  provided  for  the  payment  to  the  beneficiary  of 
the  proceeds  of  an  assessment  upon  its  members  **  within  ninety 
days  from  the  date  of  the  receipt  of  the  proofs  of  loss,"  held,  that 
by  reason  of  the  terms  of  the  certificate,  and  because  of  the  pro- 
Tisions  of  chapter  211  of  the  Acts  of  the  Eighteenth  General 
Assembly,  no  cause  of  action  accrued  upon  said  certificate  until 
after  ninety  days  from  the  service  of  notice  of  the  proofs  of  Ions. 
Christie  v.  Life,  etc.,  Co.,  860. 

2.  Cause  of  cuition— abatement -^  class  legistation.  The  act 
above  cited  is  not  unconstitutional  as  exempting  insurance  com- 
panies as  a  class  from  lialality  to  salt  for  ninety  days  after  ttieir 
obligations  become  due.    Id. 

Construction  of  poucy. 

8.  Prohibited  occupation — subsequent  change  of  employment — 
forfeiture.  By  the  terms  of  a  certificate  of  life  insurance  in  a 
mutual-benefit  association,  the  insured  was  permitted  to  engage  in 
any  lawful  occupation,  excepting  those  of  an  extra  hazardous 
nature,  including  among  others  that  of  car-coupler.  At  the  time 
that  the  certificate  in  controversy  was  issued,  the  insured  was 
employed  as  a  car-sealer,  but  such  occupation  was  not  considered 
as  extra  hazardous.  Subsequently,  however,  the  insured  was 
employed  as  a  car-coupler,  and,  while  so  engaged,  he  received  an 
injury  from  which  he  died.  The  contract  of  insurance  contained 
nothing  in  regard  to  a  change  of  employment  by  a  member,  held, 
that  the  insured,  being  engaged  in  a  lawful  occupation,  which 
was  not  hazardous  at  the  time  of  the  issuance  of  the  certificatoi 
the  agreement  whereby  he  became  a  member  of  the  defendant 
Association  was  valid,  and  that  his  subsequent  change  to  a  hazard- 
ous occupation  did  not  render  the  certificate  void.  Hobbs  v,  Iowa 
Ben.  Ass'n,  107. 
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MunrAL  BBNBirr  associations. 

4.  Changes  in  articles  of  ineorporation^effect  on  certijlcate9- 
previously  issued.  Subsequent  to  the  time  of  issuing  the  certifi- 
cate in  controversy,  the  defendant  adopted  an  article  of  incorpora- 
tion prohibiting  its  members  from  engaging  in  the  occupation  of 
coupling  cars,  and  providing  that  the  asi^ociation  should  not  bo- 
liable  by  reason  of  sny  injury  or  death  resulting  therefrom.  Held^. 
that  as  the  certificate  in  this  case  contained  no  authority  for  any 
material  change  in  its  provisions  or  conditions,  nor  made  tho 
articles  and  by-laws  at  any  time  adopted  binding  upon  the  insured, 
the  fact  that  the  insured  subsequently  engaged  in  an  employment 
forbidden  by  the  above  article  did  not  work  a  forfeiture  of  his  cer* 
tificate.    Id. 

5.  Certificate -^beneficiary  ^subsequent  birth  of  children — 
equity.  A  widower  obtained  a  benefit  certificate  in  the  Ancient 
Order  of  United  Workmen,  wherein  his  three  children  were  desig* 

«ated  by  name  as  the  beneficiaries.  Subsequently  he  remarried, 
and  after  his  death  a  child  was  born,  as  the  fruit  of  such  marriage. 
Held^  that  said  certificate  was  not  at  variance  with  a  by-law  of 
said  society  providing  that  its  object  should  be  '*  to  afford  finan- 
cial aid  and  benefit  to  the  widows,  orphans  and  heirs  or  devisees  of 
deceased  members  ;'*  and  the  jurisdiction  of  a  court  of  equity 
could  not  be  invoked  to  extend  the  provisions  of  the  contracty. 
represented  by  the  certificate,  beyond  its  terms,  so  as  to  include  a 
child  subsequently  bom.    Spry  v,  Williams^  61. 

6.  Certificate — change  of  benejidary  —  death  of  insured  before 
issue  of  new  certificate.  Where  one  insured  in  a  mutual  benefit 
association  gave  directions  on  his  deathbed  that  his  certificate  in 
such  association  be  sent  to  a  persou  named,  with  the  verbal  request 
that  he  indorse  thereon  a  surrender  of  such  certificate  and  direc-^ 
tion  that  a  new  certificate  issue  to  a  different  beneficiary  named, 
and  pursuant  to  such  request  the  indorsement  was  made,  and  the 
certificate  delivered  to  the  association,  but  the  new  certificate  was 
not  issued,  and  after  the  death  of  the  insured  the  amount  of  the 
surrendered  certificate  was  paid  to  the  beneficiaries  named  in  said 
indorsement,  held,  that  the  indorsement  thus  made  by  one  as- 
agent  for  the  insured  was  effectual  to  change  the  beneficiaries  so 
far  as  the  insured  was  concerned,  and,  the  same  having  been 
ratified  by  the  association  by  payment  to  the  new  beneficiaries  as- 
directed,  the  former  beneficiary  had  no  right  of  action  upon  tha 
certificate  surrendered.    Schmidt  v,  lovoa  K,  P.  Ins,  Ast^n,  804. 

INTEREST. 

UstfRY. 

Renewal  note— defense*  Where  one  who  had  assumed  the  pay- 
ment of  a  promissory  note  in  a  purchase  of  real  estate  gave  a  new 
note  for  a  part  of  the  debt  thus  evideocedy  and  therein  contracted 
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to  pay  usurious  interest,  held,  that  in  an  action  upon  such  renewal 
note  the  maker  might  set  up  the  defense  of  uuurj.  Heffner  i;» 
Brownellj  104. 

See  Evidence,  18. 

INTER-STATE   COMMERCE.     See  Intoxicating  Liquors,  12;  Rail- 
roads, 8. 

INTOXICATING  LIQUORS. 

Illegal  sales. 

1.  Action  on  bond— informant's  right  to  division  of  penalty. 
The  defendant  Welsh,  having  a  permit  to  sell  intoxicating  liquora 
as  provided  by  law,  was  sued  by  his  bondsmen,  for  the  violation  of 
his  bond  in  selling  to  certain  persons  who  were  in  the  habit  of 
becoming  intoxicated.  The  action  having  been  settled  by  the 
defendant's  paying  to  the  clerk  the  sum  of  three  hundred  dollars, 
which  it  was  stipulated  between  the  parties  should  be  **  in  full 
settlement  of  said  demands  and  penalties,"  the  plaintiff  moved  the 
court  for  an  order  requiring  the  clerk  to  pay  to  him,  as  informant 
in  the  case,  one-half  of  the  amount  paid  by  the  defendants.  Hdd^ 
that  the  money  paid  to  the  clerk  under  the  settlement  with 
defendants  was  *'  collected  by  action,"  within  the  meaning  of  the 
provisions  of  section  1589  of  the  Code,  and  that  the  informant  was 
entitled,  under  the  law,  to  a  moiety  of  the  penalty.  Hull  v. 
WeUK  117. 

2.  Action  on  bond—forfeiture^coUection,  The  payment,  made 
under  such  settlement  must  be  deemed  a  forfeiture  collected  by 
action,  notwithstanding  the  defendants  in  the  stipulation  for 
settlement  disclaimed  any  liability  under  the  law.    Id. 

8.  Action  on  bond— forfeiture— colUetion.  To  entitle  the 
informant  to  a  moiety  of  the  penalty  recovered  in  such  action,  it 
is  not  necessary  that  any  claim  thereto  be  made  in  the  petition. 
Id. 

4.  Pharmacists*  bond— forfeiture.  Section  1589  of  the  Code 
of  1873  is  not  repealed  by  chapter  71  of  the  Acts  of  the  Twenty- 
second  General  Assembly,  and  its  provisions  are  applicable  to 
actions  upon  the  bonds  of  pharmacists.    Id. 

5.  Nuisance— injunctibn — attorney  fees — county  attorney.  A 
county  attorney  who  commences  and  prosecutes  judgment  proceed- 
ings for  an  injunction  against  one  charged  with  keeping  a  nui- 
sance, as  provided  by  section  1548  of  the  Code,  is  entitled  to  receive 
the  attorney  fee  taxed  in  such  cause  under  the  provisions  of  sec* 
tion  1  of  chapter  66  of  the  Acts  of  the  Twenty -flrst'  General  Assem- 
bly.   Farr  v.  Seaward,  221, 
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6.  Nuisance — injunction — attorney  fees.  Upon  the  receipt  of 
such  fees  by  the  clerk  tliej  become  payable  to  the  pereoii  entitled 
thereto  without  the  order  of  the  board  of  supervisors.    Id. 

7.  Nuisance — intent  to  seU  from  buUdinff'^nstructions.  It  is 
not  necessary  that  the  intent  be  to  sell  intoxicating;  liquors  in  or 
from  the  building  in  which  they  are  kept,  if  kept  for  sale  at  all,  to 
constitute  an  offense  under  sections  1528  and  1548  of  the  Code. 
State  V.  Viers,  897. 

8.  Presence  of  liquors  in  huHding.  The  sale  of  liquors  from  a 
building,  occupied  by  the  defendant,  constitute?  a  nuisance  under 
the  above  provisions  of  the  Code,  whether  the  Uquors  are  kept 
therein  or  not.    Id, 

9.  Nuisance^  sales  for  lawful  purpose  without  permit,  tn  an 
action  for  the  abatement  of  a  liquor  nuisance  it  appeared  that  the 
defendant  was  a  physician  and  druggist,  and  that  he  had  sold 
intoxicating  liquors  for  medicinal  purposes  without  having  a  per- 
mit to  sell  as  required  by  law,  and  that  his  place  of  business  was 
reputed  as  being  a  place  where  intoxicating  liquors  were  sold. 
Heldf  that  the  evidence  was  sufficient  to  sustain  the  oharge 
against  the  defendant,  and  that  the  plaintiff  was  entitltid  to  have 
an  injunction  issue,  and  to  recover  his  attorney's  fee.  Craig  v. 
Plunkett,  474. 

10.  Offense  on  boundary  line  of  counties — nuisance— venue.  The 
provisions  of. section  4159,  giving  jurisdiction  of  public  offenses 
committed  on  the  boundary  of  two  or  more  counties,  or  within  five 
hundred  yards  thereof,  to  either  of  said  counties,  are  applica- 
ble to  criminal  prosecutions  for  keeping  a  liquor  nuisance.  State 
Vm  Rockwell,  429. 

11.  Original  package  house  —  nuisance.  The  defendant,  as 
agent  for  parties  residing  in  Wisconsin,  received  from  the  lat- 
ter at  the  town  of  Spencer,  in  this  state,  consignments  of  intoxi- 
cating liquors,  which  had  been  put  up  in  k)0ttle8,  sealed,  labeled  and 
packed  in  boxes  or  barrels,  for  convenience  of  shipment,  in  Wis- 
consin. The  liquors  thus  received  were  removed  from  the  boxes 
or  barrels  and  were  kept  for  sale  and  sold  by  the  defendant  in 
said  town,  in  the  sealed  bottles,  which  were  not  permitted  to  be 
opened  upon  the  premises.  Held,  that  such  sales  were  by  original 
packages,  and,  being  made  prior  to  the  enactment  of  the  act  of 
Augusts,  1890,  of  the  Fifty-first  Congress  (2d  St.  818).  wero  not 
illegal  under  the  provisions  of  chapter  148.  of  the  Acts  of  the 
Twentieth  General  Assembly.    State  v.  Coonan,  400. 
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19.  Original  packages-'inter-state  commeree-— state  JegiskUion. 
Previous  to  the  enactment  of  the  act  of  August  8,  1890,  of  the 
Fifty -first  Congress  (26  St.  818),  intoxicating  liquors,  which  had 
been  shipped  into  Iowa  from  a  foreign  state  were  not  subject  to 
condemnation  as  contraband  under  the  statutes  of  this  state 
while  the  liquors  remained  in  the  original  packages,  and  before 
delivery  to  the  consignee.    State  v.  Corrick,  451. 

JUDGMENT. 

A88ION1IBNT  OF.    See  Estoppel,  8. 

Confession  of. 

1.  Becord^vdlidity.  A  confession  of  judgment,  reciting  that 
it  is  upon  notes  given  **  for  value  received  in  one  sweepstakes 
separator,"  sufficiently  states  how  the  indebtedness  arose.  Brown 
v.  Bamgrover,  204. 

t,  Records-Confirmation.  A  confession  of  judgment  which  is 
entered  in  a  book  entitled  ''  Record  of  judgments  by^  confes- 
sion,** instead  of  in  the  record  of  the  ordinary  proceedings  of  the 
court,  and  which  is  not  approved  by  the  court  until  attacked  for 
that  reason  in  an  action  more  than  five  years  after  its  date  by  the 
judgment  debtor,  is  valid.    Id. 

CONSTKUOTION. 

8.  Mortgage^oredoeure^-certainiif  of-^-decree.  A  decree  in 
foreclosure  of  a  mortgage  upon  personal  property  consisting  of 
the  machinery  and  materials  of  a  copartnership  engaged  in  opera- 
ting a  foundry,  which  describes  the  property  substantially  as 
described  in  the  mortgage,  and  directs  a  sale  of  so  much  thereof 
as  was  owned  by  the  firm  upon  a  date  named,  is  suflELciently 
specific.    Cook  v.  Cfilchrist,  277. 

Jurisdiction. 

4.  In  justices  court — entry— delay^vaUdity.  Where  a  justice 
of  the  peace  failed  to  enter  judgment  in  a  cause  until  more  than 
ninety  days  had  elapsed  after  the  return  of  a  verdict  therein, 
held,  that  ihe  judgment  then  entered  was  without  jurisdiction, 
and  was  void ;  and  that  the  judgment  debtor  upon  learning  of  the 
same  more  than  a  year  after  the  entry  thereof  was  entitled  to 
have  the  judgment  canceled  by  a  court  of  equity.  TonUineon  v. 
LUze,  82. 

6.  Process — service  on  non-resident.  The  courts  of  a  state 
cannot  by  the  service  of  ita  process  upon  one  beyond  the  territo- 
rial limits  of  the  state  acquire  jurisdiction  to  render  a  personal 
judgment  against  him.    KeUy  v.  Norwich  Ins.  Co,,  lb7« 

6.  Personal  service  beyond  the  state^'cvidenoe.  In  an  action 
upon  an  insurance  policy  by  one  claiming  under  an  assignment 
thereof  from  the  insured,  the  defendant  alleged  that  no  interest 
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passed  under  the  assignment  to  the  plaintiff  because  of  a  previoua 
assiKHB^enc  by  the  insured  as  collateral  security  to  another  party, 
who,  in  an  action  thereon  in  another  state,  was  adjudged  to  be 
entitled  to  recover  thereon  as  against  both  the  plaintiff  and  the 
insured.  In  the  latter  action  the  plaintiff  was  made  a  defendant, 
and  was  personally  served  with  notice  of  suit  in  this  state,  but 
the  court  had  no  jurisdiction  of  his  person.  Heldt  that,  after  the 
assignments  under  which  the  plaintiff  claimed,  the  insured  had 
no  longer  any  interest  in  the  policy,  and  was  not  a  trustee  for  the 
plaintiff  in  said  action,  and  said  judgment  was  not  admissible  in 
evidence  against  the  plaintiff  herein.    Jd. 

LiiBN  OF.    See  Trusts,  2. 

Vacation  of. 

7.  Reports  of  executor-^approval^effect.  An  order  of  court 
approving  the  report  of  an  executor  has  the  force  of  an  adjudica- 

'  tion,  and  will  not  be  set  aside  at  the  instance  of  a  creditor  who 
haA  acquiesced  therein  for  the  period  of  five  years.  In  re  Est.  of 
Holderhaum,  69. 

Validity. 

8.  Municipal  corporations — ind^tedness  in  excess  of  Kmtto- 
tion.  The  directors  of  a  school  district,  the  indebtedness  of  which 
already  exceeded  that  allowed  by  the  constitutional  limitation, 
contracted  an  indebtedness  with  the  plaintiffs,  and  afterwards, 
through  collusion,  permitted  them  to  obtain  judgment  therefor 
against  the  school  district.  Upon  proceedings  to  compel  the 
defendants  to  levy  taxes  for  the  payment  of  such  judgment,  held, 
that  the  judgment  was  of  no  validity  against  the  district,  and 
could  not  be  enforced.    Kane  <&  Co,  v.  Dist,  Rock  Rapids^  6. 

JURISDICTION.    See  Ctourts.  4. 

Non-resident. 

1.  Process— service— personal  judgment  The  courts  of  a  stata 
cannot  by  the  service  of  its  process  upon  one  beyond  the  territorial 
limits  of  the  state  acquire  jurisdiction  to  render  a  personal  judg- 
ment against  him.    Kelly  v.  Norwich  Ins,  Co.,  187. 

2.  Personal  service  of  process— void  judgment— evidence.  In  an 
action  upon  an  insurance  policy  by  on^  claiming  under  an  assign- 
ment thereof  from  the  insured,  the  defendant  alleged  that  no 
interest  passed  under  the  assignment  to  the  plaintiff  because  of  a 
previous  assignment  by  the  insured  as  collateral  security  to  another 
party,  who,  in  an  action  thereon  in  another  state,  was  adjudged  to 
be  entitled  to  recover  thereon  as  against  both  the  plaintiff  and 
the  insured.  In  the  latter  action  the  plaintiff  was  made  a  defend- 
ant, and  waf  personally  served  with  notice  of  suit  in  this  state, 
but  the  court  had  no  jurisdiction  of  his  person.    Held,  that,  after 
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the  assignments  under  which  the  plaintiflP  claimed,  the  insured 
had  no  longer  an j  interest  in  the  policy,  and  was  a  trustee  for  the 
plaintiif  in  said  action,  and  said  judgment  was  not  admissible  in 
eyidence  against  the  plaintiff  herein.    Jd. 

Offense  COMMITTED  IN  TWO  COUNTIES. 

8.  Courts  of  either  county  have  jurisdiction.  Where  injurious 
materials  had  been  deposited  in  a  stream  bj  the  defendant  in  a 
different  county  from  that  in  which  the  persons  alleged  to  have 
been  injured  thereby  resided,  hddf  that  under  the  provisions  of 
section  4159  of  the  Ck)de  the  courts  of  either  county  had  jurisdic- 
tion of  the  offense.    State  v.  Smith,  428. 

4.  Jurisdiction  in  either — nuisance — venue.  The  provisions  of 
section  4159  giving  jurisdiction  of  public  offenses  committed  on 
the  boundary  of  two  or  more  counties,  or  within  five  hundred 
yards  thereof,  to  either  of  said  counties,  are  applicable  to  criminal 
prosecutions  for  keeping  a  liquor  nuisance.    Staie  v.  BockweU,  429. 

JURY. 
Failure  of  panel  to  attend. 

1.  Second  panel —caUing  hy^standers.  Where  a  portion  of  the 
panel  of  petit  jurors  fails  to  attend,  the  court  may,  in  its  discre-  * 
tion,  notwithstanding  the  provisions  of  section  282  of  the  Code, 
that  such  deficiency  shill  be  supplied  by  drawing  the  requisite 
number  of  persons  by  a  second  panel  as  in  the  first  instance,  pro- 
ceed with  the  trial  of  causes,  and  call  from  the  by-standers  the 
number  of  talesmen  necessary  to  complete  ihe  jury  in  any  case.  Id, 

See  Practice  and  Procedure,  11* 
Right  of  trial  to. 

2.  Habeas  corpus  proceeding'^nsanity.  Pending  an  appeal 
from  the  deciBlon  of  the  county  commissioners  adjudging  her 
insane  and  committing  her  to  the  asylum,  the  petitioner  obtained 
a  writ  of  habeas  corpus  from  a  judge  of  the  district  court  in  vaca* 
tion,  and  on  a  hearing  before  him  the  decision  of  the  commissioners 
was  sustained.  At  the  succeeding  term  of  the  district  court,  the 
court,  on  the  motion  of  counsel  for  the  state,  refused  the  petitioner 
a  trial  to  a  jury,  affirmed  the  order  of  the  commissioners,  and 
dismissed  the  appeal.  Held,  that  the  petitioner  was  not  entitled  to 
a  trial  by  jury  upon  the  issue  of  her  insanity ;  that  the  decision  of 
the  judge  in  the  habeas  corpus  proceeding  was  an  adjudication  of 
that  question,  and  that  the  appeal  was,  therefore,  properly  dis- 
missed in  harmouy  with  that  decibion.    In  re  Bresee,  578. 

JUSTICES  OF  THE  PEACE. 

Jurisdiction  of.    See  Judgments,  4. 
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LANDLORD  AND  TENANT. 

Jaev  fob  rent. 

1.  Family  expenses— attachment  c/  wif^$  property.  The  per- 
sonal property  of  a  wife  used  upon  premaaes  occupied  by  the  fam* 
ily  is  not  subject  to  a  landlord's  lien  for  the  rent  agreed  to  be  paid 
for  said  premises  under  a  lease  signed  by  the  husband  alone. 
Schurz  V,  McMenamy,  48*3. 

3.  Family  expenseS'-aitaxiKment  of  wife's  property.  The  wife 
is  not  liable  under  the  provisions  of  section  2214  of  the  Code,  as 
for  a  family  expense*  for  rent  accruing  under  a  lease  of  a  dwel- 
ling contracted  by  the  husband  alone,  and  during  a  time  whan  the 
premises  were  not  occupied  by  her.    Id, 

TSNANCT  AT  WILL.  . 

« 

8.  Holding  over  after  es^ration  of  lease,  A  tenstnt  of  lands 
who  continues  in  possession  of  the  leased  premises  contrary  to  the 
teims  of  his  lease,  and  without  the  consent  of  his  lessor,  is  not  a 
tenant  at  will,  and  is  not  entitled  to  thirty  days'  notice  to  quit. 

Burden  v.  Knight,  584. 

Wife's  liabiutt  under  lease  by  husband.    See  Husband    and 
Wife,  3. 

LIBEL. 
--  Damages. 

1.  Evidence,  In  an  action  for  slander  and  libel  the  plaintiff 
may  show  the  different  employments  in  which  he  was  engaged  at 
the  time  of  the  publication.    HaUey  v,  Qregg^  68d. 

Defense. 

2.  Pleading,  Where,  in  an  action  for  damages  because  of  an 
alleged  libel  published  concerning  the  plaintiff,  the  defendant 
answered  denying  the  publication  alleged  in  the  petition,  and 
averred  that  he  did  publish  other  matters  and  words  concerning 
the  plaintiff,  which  being  true,  the  plaintiff  ought  not  to  recover, 
heldt  that  such  averments  were  properly  stricken  out  on  motion. 
Id. 

Justification. 

8.  Character  of  plaintiff— pleading.  Facts  in  relattoo  to  the 
character  of  the  plaintiff  in  such  an  action,  which  have  not  been 
pleaded  in  justification  of  the  libel,  cannot  be  shown  in  evidence. 
Id, 

Publication. 

4.  Malice — evidence.  Evidence  that  an  affidavit  containing  the 
libel  complained  of  was  sent  to  a  witness  with  the  request  that  the 
plaintiff  be  removed  from  the  position  in  which  he  was  employed, 
held,  to  be  material  in  proof  of  the  fact  of  the  publication,  and  of 
the  hostile  purpose  of  the  defendant.    Id, ' 
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LICENSE. 
Revocation. 

1.  Erection  of  scale  in  city  street  —  estoppel.  T^here  a  town 
council  authorized  a  private  citizen  to  erect  a  scale  in  the  street  in 
front  if  his  premises,  and  such  license  was  acted  upon  by  the  cit- 
izen bj  the  purchase  of  a  scale,  the  enlargement  of  bis  building  to 
accommodate  the  scale  beam,  and  other  acts,  heldt  that  the  town 
was  estopped  from  revoking  the  license  until  the  interests  of  the 
public  required  its  removal.'  Toym  of  Spencer  v,  Andrew  A 
McQueen,  U. 

2.  Use  by  partnership  of  license  to  individual.  The  fact  that 
such  a  license  is  bein^  used  by  a  copartnership  when  the  permis- 
sion was  granted  to  one  of  the  partners  only  will  not  wai'rant  its 
revocation.    Id, 

LIENS. 

Keeper  of  bacehorsb. 

Abandonment.  A  racehorse  that  had  been  in  charge  of  C.  while 
on  a  circuit  during  the  season  was  left  with  the  defendant,  a  keeper 
of  a  livery  stable,  to  whom  C.  assigned  his  account  against  the 
owner  for  services  and  expenses  incurred  in  the  care  of  the  horse. 
Within  a  few  hours  the  horse  was  taken  out  of  the  possession  of 
defendant  and  placed  in  the  charge  of  the  plaintiff.  Upon  C.*s  bill 
being  presented  to  the  owner  of  the  horse  he  disputed  the  account, 
and  the  defendant  said,  '*  Let  it  go  till  O.  gets  home,  and  we  will 
fix  it  up.*'  Afterwards  the  defendant  again  obtained  possession  of 
the  horse  by  falsely  representing  that  the  owner  had  sent  him  for 
it.  Held,  that  if  the  defendant  had  any  lien  upon  the  horse  under 
chapter  25  of  the  Laws  of  1880,  as  assignee  of  the  account  of  C, 
it  was  abandoned  by  his  agreement  with  the  owner  to  let  it  rest 
until  C.  returned.    Bray  v.  Wise^  581. 

Fob  taxes  paid  on  lands  of  another,  see  Taxation  and  Tax 
Titles,  8. 

LIMITATION  OP  ACTIONS. 

TiJi  SALES. 

Action  to  recover  property-^possession  by  tenant.  At  the  time 
that  defendant's  grantor  became  entitled  to  a  tax  deed  to  the  prop- 
erty in  controversy  there  was  a  tenant  in  possession  under  a  lease 
from  plaintiff's  grantor,  who  thereafter  remained  in  possession, 
and  continued  to  pay  rent  to  the  plaintiff  or  its  grantor  for  the 
period  of  more  than  five  years.  Before  the  five  years  expired  the 
defendant,  having  acquired  title  to  the  property  from  the  holder 
of  the  tax  certificate,  made  a  verbal  agreement  with  the  tenant 
thus  in  possession  to  lease  him  the  property  in  consideration  of  his 
keepmg  the  same  in  repair.    At  this  time  the  defeudaub  knew  that 

Vol.  82—53 
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the  tenant  was  under  lease  from  plain ti^Ts  grantor,  that  the  land 
^as  used  for  agricultural  purposes,  and  that  it  was  then  in  the 
midst  of  the  crop  season.  Held,  that  the  possession  of  the  tenant 
was  that  of  the  plaintiff  and  its  grantors,  and  that  defendant's 
right  to  recover  possession  of  the  property  was  barred  by  the 
statute  of  limitations.    Clifton  Heights  Land  Co,  v.  RandeU^  89. 

LIS  PENDENS. 

As  AFFBCTINO  NEGOTIABLE  PAPER. 

Assignment  of  mortgage — innocent  purchaser.  A  purchaser  of 
a  note  and  mortgage  before  maturity  is  chargeable  with  notice  of 
auacti6n  pending  at  the  time  of  the  assignment,  and  affecting  the 
interest  conveyed  by  the  mortgage.    Bowman  v.  Anderson,  210* 

LIVE  STOCK. 

Injuby  to.    See  Evidence,  64 ;  Receivers,  3. 

Injured  bt  railroad.    See  Damages,  1 ;  Railroads,  11. 
MASTER  AND  SERVANT. 

Contract  or  employment. 

1,  Permanent  employment— publio  policy. — A  contract  by  a 
railroad  Company  to  give  one  permanent  employment  on  a  switch 
engine  is  not  void  as  against  public  policy,  as  binding  the  com- 
pany to  employ  such  person  after  he  should  prove  unfit  for  the 
service  required  under  said  contract.  Jessup  v.  Chicago  db  iV.  W. 
Ry.  Co.,  248. 

Safety  of  appliances. 

2.  Defective  machinery— complaint  by  employe  to  agent— eon^ 
tinuance  in  employment.  The  plaintiff  *s  intestate  was  employed  as 
a  switchman  in  the  defendant's  yards.  Until  within  a  week  of  the 
time  that  the  deceased  was  injured  the  defendant  had  furnished  for 
the  switching  done  in  its  yards  a  road-engine  with  run-boards  bolted 
to  the  base  of  the  pilot,  upon  which  the  switchmen  might  step  and 
stand  when  the  engine  was  in  motion,  and  from  which  to  make 
couplings  when  necessary.  This  engine  becoming  out  of  repair, 
it  was  sent  away  for  repairs,  and  another  road-engine  without  run- 
boards  was  furnished.  To  the  use  of  this  engine  without  run- 
boards  the  deceased  objected  to  the  yard-master,  who  had  no 
authority  to  supply  the  run-boards,  but  whose  duty  it  was  to  com- 
municate the  objection  to  the  train-master.  Thi^  was  not  done, 
however,  and  upon  the  assurance  of  the  yard-master  that  the 
engine  would  only  be  there  a  few  days,  and  that  if  the  old  engine 
was  not  repaired  soon  he  would  have  a  new  one,  the  deceased 
continued  in  his  employment.  Held,  that  any  acts  or  expressions 
t)y  which  the  deceased  gave  the  proper  agent  of  the  defendant  to 
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understand  that  he  was  unwilling  to  continue  in  the  employment 
without  run-boards  on  tbe  engine  was  a  sufficient  complaint ; 
that  the  complaint  was  properly  made  to  the  yard-master,  and 
that  the  court  properly  left  it  to  the  jury  to  determine,  whtaher 
the  defendant  was  negligent  in  not  providing  an  engine  with  run- 
boards,  whether  the  deceased  made  a  sufficient  complaint  thereof, 
and  whether  he  was  induced  to  continue  in  the  employment  by 
the  assurance  of  the  defendant  that  a  proper  engine  would  be 
furnished.    Pieariv.  Th^  Chicago,  E.  L  6b  P.  Ry.  Co.,  148. 

See  Negligence,  6,  7. 
MECHANICS'  LIEN. 

CONTRAOT. 

1.  Performance—petition,  A  petition  in  an  action  for  the  fore- 
closure of  a  mechanic's  lien  for  labor  and  materials  furnished  in 
sinking  a  well,  which  alleges  that  the  well  was  completed  accord- 
ing to  the  agreement  of  the  parties,  need  not  allege  that  the  same 
furnished  sufficient  water  for  the  purposes  for  which  it  was  sunk. 
Bangs  v.  Berg,  850. 

2.  Performfince — quantum  meruit.  L.  contracted  with  S.  for 
the  erection  of  two  spires  upon  a  church  building,  agreeing  to  pay 
him  a  sum  named,  two-thirds  of  which  was  to  be  paid  in  monthly 
installments.  After  one  of  such  installments  was  i>aid,  and  when 
one  of  the  spires  was  nearly  completed,  it  was  blown  down  by  the 
wind  through  the  negligence  of  S.  in  not  properly  protecting  the 
unfinished  framework  of  the  structure.  Thereupon  S.  refused  to 
proceed  with  the  work  unless  L.  agreed  to  compensate  him  for  the 
loss  sustained  by  the  fall  of  the  spire,  and  L.  had  the  work  com- 
pleted by  another.  Held,  that  S.  was  not  entitled  to  a  mechanic's 
lien  upon  the  property,  either  for  the  amount  of  his  contract,  or 
for  the  value  of  the  work  performed  before  it  was  destroyed. 
Parker  v.  Scott,  266. 

FOKECLOSURE. 

8.  Equity—jurisdiction — trial.  An  action  for  the  foreclosure 
of  a  mechanic's  lien  against  a  former  owner  of  the  improved  prem- 
ises, by  whom  the  indebtedness  had  been  contracted,  and  his 
grantees,  is  properly  brought  in  equity,  and  such  former  owner  is 
not  entitled  to  have  a  transfer  of  the  cause  as  to  him  to  the  law 
calendar.    Frost  v,  Clark,  298. 

Pbiortty  of  liens. 

4.  Statement  filed  after  time — sale  of  premiBes — priority  of 
interests.  The  plaintiff 's  statement  for  a  lien  was  not  filed  until 
after  the  expiration  of  ninety  days  after  the  completion  of  the 
work,  and  before  the  filing  the  owner  made  a  contract  for  the  sale 
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of  the  im proved  premises  with  one  having  no  notice  of  the  plain tifTs 
claim.  No  consideration  was  paid  by  the  grantee  under  said  con- 
tract, however,  untii  after  the  plaintiff  *8  statement  for  a  Hen  had 
been  filed,  and  her  ability  to  perform  depended  upon  her  receipt  of 
certain  moneys  from  her  father's  estate,  which  was  in  fact  subse- 
quently received,  and  the  contract  duly  performed.  Hdd,  that 
the  contract  operated  as  a  sale  of  the  property  as  of  the  date 
thereof,  and  that  the  interest  of  the  grantee  thereunder  waa 
superior  to  that  of  the  plaintiff.    Id, 

Statement. 

5.  Suffleienry  of.  Where  the  statement  of  account  attached 
to  an  affidavit  for  a  mechanic's  lien  represents  all  the  labor  and 
materials  for  which  a  lien  is  claimed  as  having  been  furnished  on 
the  same  date,  and  it  is  obvious  that  such  could  not  have  been  the 
case,  such  error  will  not  defeat  the  claimant's  right  to  a  lien  where 
from  the  statement  of  account  and  affidavit  together  there  plainly 
appears  the  date  of  the  contract  under  which  the  work  was  done, 
the  date  of  its  completion,  and  that  the  labor  and  material  men- 
tioned in  the  account  were  supplied  between  those  dates.  Bangs 
V,  Berg,  850. 

Subcontractors  . 

6.  Payment  according  to  contract^notice  of  claims,  L.  having 
had  no  knowledge  of  any  claims  for  liens  by  subcontractors  at  the 
time  of  the  payment  of  said  monthly  installment,  and  the  work 
for  which  said  sum  was  paid  having  been  destroyed  without  the 
friult  of  L ,  held,  that  the  subcontractors  were  not  entitled  to 
liens  upon  the  building  for  the  value  of  the  work  performed  by 
them  on  said  spire  under  the  employment  of  S.  Parker  v,  Scott, 
266. 

MINORa 

Affirhancb  of  contracts  after  majority. 

Estoppel — conveyance  of  real  estate,  Where  an  administra- 
tor and  minor  heir  joined  in  a  conveyance  of  real  estate  sold  under 
order  of  court,  and  such  minor  after  attaining  her  majority  sued 
for  a  part  of  the  consideration  for  said  conveyance,  held,  that  she 
was  estopped  from  denying  the  authority  of  the  court  to  order 
said  sale,  or  from  attacking  the  validity  of  the  deed  in  which  she 
had  joined.    Lathrop  v.  Doty,  272. 

MORTGAGES  OF  PERSONAL  PROPERTY. 

Attachment. 

1.  Oaminlhment  —  lien  —  right  to  surplus.  By  the  service  of 
gamidbmeni  upon  a  mortgagee  in  possed&ion  of  chattel  property 
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the  garnishing  creditor  acquires  a  right  to  the  surplus  in  the  mort- 
gaged property  above  the  amount  of  the  mortgage,  which  cannot 
be  divested  by  subsequent  attachment  proceedings  against  the 
property  as  provided  in  chapter  117  of  the  Acts  of  the  Twenty-first 
General  Assembly.    Bttck'Beiner  Co.  v.  Beatty,  85di' 

Construction. 

2.  Description  of  property — what  included  in  phrase  *'  drug 
stock.*^  It  being  a  matter  of  common  observation  that  such  articles 
as  lamps,  lamp  chimneys,  burners,  fixtures,  glass,  chinaware,  toys, 
stationery,  paints,  varnishes  and  notions  are  usually  kept  for  sale 
in  connection  with  drugs  in  retail  drug  stores,  held,  that  the  ques- 
tion whether  such  articles  were  covered  by  a  mortgage  upon 
property  described  as  a  *'drug  stock  "  was  properly  left  for  the 
jury  to  determine.    Kern  v.  Wilson^  407. 

Description  op  property. 

8.  Notice — subsequent  purchasers.  Where  the  description  of 
property  in  a  chattel  mortgage  is  such  as  to  suggest  inquiries 
which  would  lead  to  the  identification  of  the  property  mortgaged, 
it  will  be  deemed  sufficient  to  charge  subaequent  purchasers  with 
notice  thereof.    McOarry  <&  Brown  v,  McDonnell  et  ah,  732. 

4.  Sufflciency— notice.  Where  the  property  covered  by  a  chattel 
mortgage  was  described  as  '*  Thirty-six  ( 36 )  steers  branded  on 
right  hip  with  inverted  letter  *  U  *,  three  steers  branded  on  right 
hip  with  a  half  circle  facing  downward  thus,  v^.  A  majority  of 
the  above-described  cattle  are  three  years  old  past,  and  the 
remainder  are  two  years  old  past,"  held,  that  the  description  was 
sufficiently  definite.     Haller  v*  Parrott,  42. 

6.  Identifying  property — evidence.  In  an  action  brought  by  a 
mortgagee  of  chattels  to  recover  possession  of  the  mortgaged  prop- 
erty from  an  officer  who  had  seized  the  same  junder  a  writ  of 
attachment,  hdd,  that  the  mortgagor  might  be  permitted  to  testify 
on  behalf  of  the  plaintiff  that  the  property  attached  is  the  same  as 
that  upon  which  the  mortgage  was  given ;  where  the  purpose  of 
such  testimony  is  simply  to  identify  the  mortgaged  property  in 
the  hands  of  the  officer,  and  not  to  aid  a  defective  description. 
Id. 

Priority  op  lien. 

6.  Attachment — notice.  An  unrecorded  chattel  mortgage  of 
which  an  attaching  creditor  has  notice  prior  to  the  levy  of  his 
attachment  is  entitled  to  priority  of  hen  over  the  attachment. 
Haller  v.  Parrott,  48.  And  notice  of  such  mortgaR:e  to  th*^  officer 
making  the  levy  will  be  binding  upon  the  attaching  creditor. 
Eibbard,  Bartlett  db  Spencer  v.  Zenor,  5u5. 
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Payment. 

1.  Asaumptum  of  mortgage — rele€i8e  of  mortgagor  from  per'- 
ional  liability.  An  agreement  between  a  mortgagor  and  his 
tnortflraRee  releasing  the  former  from  any  personal  liability  upon 
^he  mortage  indebtedness,  but  providing  that  it  was  not  intended 
by  such  agreement  to  discharge  the  mortgaged  premises  from  the 
payment  thereof,  will  not  operate  as  a  payment  of  said  indebted- 
ness and  a  discharge  of  the  mortgage  lien  as  against  a  purchaser 
of  said  premises  subject  to  the  mortgage.  Osborne  v.  Williams, 
456. 

9.  Assumption  by  grantee — subrogation,  A  grantee  having 
assumed  the  payment  of  several  mortgages  upon  the  iRnd  con- 
veyed took  up  the  notes  secured  by  one  of  the  mortgages,  without 
having  the  same  indorsed  to  him,  and  afterwards  transferred 
them  after  maturity,  without  indorsement,  to  the  plaintiff,  who 
brings  this  action  thereon,  and  for  a  foreclosure  of  the  mortgage 
given  to  secure  them.  Held,  that  the  payment  of  the  notes  by 
the  grantee  operated  as  an  extinguishment  of  the  debt  and  mort- 
gage, as  against  a  purchaser  under  foreclosure  of  a  prior  mortgage, 
and  that  his  assignee  took  nothing  by  the  assignment,  although  the 
same  was  received  without  notice  of  his  assignor's  assumption  of 
the  indebtedness.     Theisen  v.  Dayton,  74. 

Priority  of  liens. 

8.  Purchase  money  mortgage—contract.  Where  one,  holding 
a  written  contract  for  a  deed  for  lands,  executed  a  mortgage 
thereon  for  a  loan  in  pursuance  of  a  previous  oral  agreement  with 
bis  grantor  that  if  the  amount  of  such  loan  was  paid  a  deed  to  the 
land  would  be  delivered,  and  a  second  mortgage  accepted  for  the 
balance  of  the  purchase  money,  and  the  money  obtained  under 
the  first  mortgage  was  so  paid,  and  a  deed  and  second  mortgage 
were  executec),  lield,  that  the  mortgage  for  the  loan  was  a  first 
lien  upon  the  property.    Francis  v.  Litchfield,  728. 

4.  Bona  fide  purchaser— notice,  F.  and  G.  being  engaged  in 
the  business  as  copartners,  G.  obtained  a  loan  of  the  plaintiff  for 
which  he  gave  his  bond,  with  F.  as  surety,  and  further  secured  the 
same  by  a  mortgage  upon  his  undivided  one- fourth  interest  in  the 
partnership  property.  Two-thirds  of  the  loan  thus  obtained  was 
given  to  F.  on  account  of  G.'s  indebtedness  for  his  interest  in  the 
partnership  business.  Subsequently,  S.  purchased  the  entire  part- 
nership property  with  notice  of  the  plaintiff's  mortgage.  Held, 
that  the  lien  of  said  mortgage  was  superior  to  any  claim  of  F.  on 
account  of  any  debts  due  from  G.  to  the  firm,  and  S.  acquired  no 
higher  interest  by  the  purchase  of  F.*s  interest  in  the  partnership 
property.     Cook  v,  Oilclirist,  277. 
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5.  Rent8  and  profits— foreclosure.  A  provision  in  a  mortgage 
on  real  property  conveying  the  **  tenements,  hereditaments  and 
appurtenances  thereunto  belonging,  and  the  rents,  issues,  products 
and  profits  thereof/'  and  giving  the  mortgagee,  upon  the  default 
of  the  mortgagor  in  the  payment  of  interest,  or  of  other  covenants 
mentioned,  to  take  possession  of  the  property,  and  rent  or  culti- 
vate the  same,  is  not  sufficient  ground  of  itself  in  a  foreclosure 
proceeding  to  warrant  the  appointment  of  a  receiver  of  the  prop- 
erty during  the  period  of  redemption,  as  against  a  lessee  in  pos- 
session thereof  under  a  lease  covering  such  period,  and  for  which 
the  rent  has  been  paid.    Stjoan  v,  MitchelU  807. 

Assignment. 

6.  Innocent  purchaser — lis  pendens.  Where  real  estate  held  in 
trust  was  conveyed  by  a  trustee  as  his  own,  but  the  beneficiary 
was  in  possession  at  the  time  through  his  tenant,  and  subsequently 
a  mortgage  was  executed  by  the  grantee  of  the  trustee,  an  assignee 
of  such  mortgage  before  maturity,  and  without  actual  notice  of 
such  adverse  interests,  will  not  be  entitled  to  a  foreclosure  of  said 
mortgage  against  the  dower  interest  of  the  widow  of  the  benefi- 
ciary in  tiie  premises.  And  such  an  assignee  is  chargeable  with 
notice  of  an  action  pending  at  the  time  of  the  assignment,  and 
afiPecting  the  interest  conveyed  by  the  mortgage.  Bowman  v. 
Anderson^  210. 

UKLBA8B, 

.  Renewal  note—intention  of  parties— lien.  The  extension  of 
time  upon  a  mortgage  indebtedness  by  the  acceptance  of  a  new 
note  or  bond  does  not  operate  as  a  release  of  the  mortgage  lien  in 
the  absence  of  evidence  that  such  was  the  intention  of  the  parties. 
Cook  V,  Gilchrist,  277. 

Rights  of  junior  incumbrancers. 

8.  Redemption  by  heirs  of  mortgage  debtor.  The  widow  of 
the  mortgage  debtor  in  such  c  ase  having  acquired  the  interest  of 
the  other  heirs  in  the  mortgaged  premises,  and  redeemed  from  a 
sale  thereof  under  the  senior  mortgage,  held^  that  she  was  entitled 
to  hold  the  same  free  from  the  lien  of  the  second  mortsage  given 
by  herself  and  husband  to  secure  a  debt  for  which  the  husband 
alone  was  liable.    Bevans  v.  Dewey ^  85. 

9.  Foreclosure  of  senior  mortgage— decree— sale.  Where  in  an 
action  for  the  foreclosure  of  a  mortgage  upon  real  estate,  a  junior 
mortgagee,  who  is  made  a  defendant  by  cross-petition,  obtains  the 
foreclosure  of  his  mortgage  in  the  same  action,  and  the  decree 
provides  "  that  special  executions  issue  on  the  judgment  of  plain- 
tiff or  said  defendant,  or  both,  as  they  maj  determine,*'  a  sale  of 
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tbe  premises  on  special  execution  to  satisfy  the  senior  mortgage 
will  not  operate  to  exhaust  the  right  of  the  junior  mortgagee  under 
such  decree  to  have  a  sale  of  the  same  premises  under  a  second 
exe9utioD.    Id. 

10.  Foreclosure'— purchaae  of  mortgagor'9  right  of  redemptionm 
Where  one  purchases  a  mortgagor's  riglit  or  redemption  from  a 
foreclosure  sale  of  lands  under  a  senior  mortgage  after  the  right 
of  junior  lienholders  to  redeem  therefrom  has  become  barred,  and 
redeems  the  land  from  such  sale,  he  will  hold  the  same  dischaiged 
from  the  claims  of  junior  lienholders  who  might  have  redeemed 
from  said  sale,  and  may  maintain  a  bill  in  equity  to  quiet  his  title 
as  against  such  liens.    Moody  v.  Funk^  1* 

See  Ck)nveyances,  6. 
MUNICIPAL  CORPORATIONS. 

COMFENSATION  OF  MAYOB. 

1.  Services  as  magistrate^  The  mayor  of  an  incorporated  town, 
who  serves  as  a  magistrate  upon  the  hearing  and  trial  of  criminal 
cases,  in  which  the  prosecution  fails,  is  not,  in  the  absence  of  any 
provision  therefor  by  law,  entitled  to  recover  from  the  county  for 
the  reasonable  value  of  the  services  performed.  [Oranoeb  and 
Given,  J  J.,  dissenting.^    Rowland  v.  Wright  Co.,  164. 

LlABIUTT  OF  OFFICERS. 

2.  Written  orders  ^signature  of  offlcials^personal  liability. 
A  written  order  addressed  by  the  trustees  of  a  township  to  the 
township  clerk  for  the  psyment  of  money  to  a  person  named 
therein,  and  signed  by  the  individual  names  of  the  trustees,  fol* 
lowed  by  the  word  trustees,  does  not  impose  upon  the  trustees  any 
personal  liability  if  such  order  is  not  paid  upon  presentation  to  the 
clerk.    WUlett  v.  Young,  292. 

•  8.  Signature  of  offlcials-~ultra  vires— personal  liability.  The 
fact  that  the  township  trustees  knew  such  order  was  invalid  when 
given,  because  they  had  exceeded  their  authority  as  trustees  In 
making  the  purchase  which  it  represented,  would  not  render 
them  personally  liable  either  upon  the  order,  or  for  damages. 
Id. 

Streets. 

4.  License  for  erection  of  scale.  An  incorporated  town  has 
power  to  authorize  the  erection  of  a  scale  io  one  of  its  streets  by  a 
property-owner  in  front  of  his  premises  for  use  in  connection  with 
his  business,  when  such  scale  does  not  inter,  ere  with  the  public 
travel.    Town  of  Spencer  v.  Andrew  <&  McQueen,  14. 
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5.  License — revocation — estoppel.  After  tbe  defendant  had 
obtained  permission  of  tlie  town  council  to  erect  such  a  scale,  he 
ordered  a  scale  suited  to  tbe  place,  had  it  shipped  to  him,  had  paid 
the  freight  upon  it,  had  enlarged  his  building  to  accommod  ate  the 
scale-beam  on  the  inside  thereof,  and  was  doing  some  grading  in 
front  of  his  premises  preparatory  to  setting  the  scale,  when  the 
town  council  passed  a  resolution  rescinding  the  permission  granted, 
and  caused  the  defendant  to  be  notified  of  its  action.  Held,  that 
the  town  was  then  estopped  from  revoking  the  license  until  the 
Interests  of  the  public  required  its  removal.    IcL 

6.  License — revocation — granted  toindividuah  may  he  used  by 
partnership.  The  fact  that  such  a  license  is  being  used  by  a 
copartnership  when  the  permission  was  granted  to  one  of  the  part- 
ners only  will  not  warrant  its  revocation.    Id, 

Ultra  tires. 

7.  Indebtedness  in  excess  of  limitation— 'judgment--validity. 
The  directors  of  a  school  district,  the  indebtedness  of  which  already 
exceeded  that  allowed  by  the  constitutional  limitation,  contracted 
an  indebtedness  with  the  plain tififs,  and  afterwards,  through  collu- 
sion, permitted  them  to  obtain  judgment  therefor  against  the  school 
district.  Upon  proceedings  to  compel  the  defendants  to  levy  taxes 
for  the  payment  of  such  judgment,  held,  that  the  judgment  was 
of  no  validity  against  the  district,  and  could  not  be  enforced. 
Kane  <&  Co,  v.  List.  Bock  Rapids,  5. 

KEGLIGENCK 

Contributory  NEGLiasNCB. 

1.  Acts  in  avoidance  ot  another's  negligence.  The  deceased  was 
injured  throu.9^h  an  engine  passing  over  him  while  in  the  act  of 
detaching  a  car  from  the  engine  while  in  motion  ;  and  there  being 
evidence  tending  to  show  that  the  engine  and  car  were  moved  at 
•the  signal  of  the  deceased,  and  that  they  could  have  been  detached 
either  before  or  after  being  moved,  with  less  peril  than  while  in 
motion,  held,  that  the  instructions  given  to  the  jury  upjn  the 
question  whether  the  deceased  was  negligent  in  the  act  of  uncoup- 
ling were  not  sufficiently  specific,  and  that  instructions  asked  by 
the  defendant  directing  their  inquiry  to  the  presence  or  absence  of 
an  opportunity  to  perform  that  act  at  another  time  or  in  a  differ- 
ent manner  with  less  danger,  ought  to  have  been  given.  Pieart  v. 
Chicago,  B,  I,AP.Ry,  Co,,  148. 

2.  Knowledge  that  action  is  dangerous — verdict.  Special  find* 
ings  of  the  jury  that  the  deceased  knew  of  the  absence  of  run- 
boards,  that  the  danger  was  unusual,  and  that  he  exposed  himself 
to  it,  held,  not  in  conflict  with  a  general  verdict  in  favor  of  hvi 
estate,  in  the  absence  of  any  finding  that  there  was  not  a  promise 
by  the  defendant  to  the  deceased  to  supply  a  proper  engine.    Id* 
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8.  Belief  that  action  i8  prudent.  A  person  seeking  to  recover 
for  an  injury  sostaiued  throuf^h  the  alleged  negligence  of  another 
will  not  be  excused  for  his  own  negligent  act  contributing  thereto^ 
although  he  had  good  ground  for  believing,  as  a  reasonably  pru- 
dent man,  and  did  believe,  that  such  act  was  not  imprudent.   Id. 

4.  Evidence.  In  an  aotloa  for  damage6  on  account  of  injuries 
sustained  by  the  plain tifiF  in  falling  through  an  open  hatchway  in 
the  defendant's  storerooms,  held,  that  the  defendants  should  hav» 
been  pt- rmitted  to  show  by  a  witness,  who  was  at  the  scene  of  the 
accident  immediately  after  it  occurred,  whether  there  was  any 
difficulty  in  seeing  the  localiiy  of  the  elevator  opening  and  where 
it  was.    Snyder  V.  Witu^er  Bro8.,^2. 

0.  Moving  trai  i— jumping  in  opposite  direction.  As  the  brake- 
man  knew  that  the  car  was  moving  at  the  rate  of  two  or  three 
miles  an  hour,  and  that  it  was  dangerous  to  step  therefrom  in  the 
opposite  direction  from  that  in  which  it  was  moving,  and  he 
could  by  looking  have  known  the  direction  in  which  it  was  mov- 
ing, Jieldt  that  his  failure  to  look  before  stepping  from  the  car  was 
negligence.    Magee  v.  Chicago  db  N.  W,  Ry.  Co.,  1^9. 

6.  Walking  backwards  against  machinery — personal  injury^ 
A  workman  who  was  employed  in  a  room  of  a  glucose  factory 
where  there  were  in  operation  various  belts,  pulleys,  a  revolving 
shaft  and  other  machinery,  after  three  months'  service,  during 
which  time  he  had  had  an  opportunity  to  become  acquainted  with 
the  operation  of  the  machinery,  and  to  observe  its  dangerous  char- 
acter, being  requirtd  to  move  a  box,  with  the  aid  of  another 
employe,  took  up  one  end  of  the  box  and  walked  backwards 
towards  the  shaft,  and  in  so  doing  his  body  was  caught  by  the  shaft, 
and  he  was  killed.  Held,  that  whether  the  defendant  was  negli- 
gent or  not  in  failing  to  box  the  revolving  shaft,  the  deceased  was 
guilty  of  contributory  negligence,  and  the  administrator  of  his 
estate  was  not  tintitled  to  recover  damages  for  his  death.  Beck  v. 
Firmenich  Mfg.  Co.,  286. 

Evidence. 

7.  Master  and  servant  —  defective  appliances  —  verdict^  The 
plaintiff  was  employed  as '*  second  miller"  in  the  roller  mills  of 
the  defendant,  his  hours  of  work  extending  from  midnight  to 
noon,  during  which  time  he  was  in  charge  of  the  mill  in  which 
he  was  employed.  At  about  half  past  live  o'clock  on  a  morning  in 
the  month  of  September  the  fifth  break  or  grinding  rollers  becom- 
ing clogged  with  an  accumulation  of  material,  the  plaintiff  under- 
took to  clean  out  the  material  while  the  rollers  were  in  motion, 
and  while  so  engaged  his  left  hand  was  caught  between  the  rollers 
and  so  injured  as  to  necessitate  amputation.  While  the  evidence 
was  contiictingf  it  was  such  as  to  wairunc  the  jury  in  finding  that. 
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the  clogging  of  the  rollers  was  due  to  a  defectire  hopper  from 
which  the  material  was  fed  to  said  rollers,  and  that  the  plain- 
tiff had  complained  of  the  defective  nature  of  said  hopper  to  the 
manager  of  the  mills,  and  was  given  assurances  that  the  same 
would  he  removed  and  the  trouble  remedied,  but  this  was  not 
done.  It  further  appeared  that  the  mill  was  lighted  by  electric 
lights  during  the  night  and  until  five  o'clock  in  the  morning, 
when  yet  dark,  and  from  that  hour  until  daylight  the  plaintiff  was 
obliged  to  work  by  gai«lighf,  which  was  so  dim  as  compared  with 
the  electric  light  as  to  render  the  plaintiff  ^s  duties  about  the 
machinery  more  dangerous.  The  plaintiff  likewise  complained  of 
this  change  of  lights,  and  was  promised  by  defendant  that  the 
electric  light  should  be  continued  until  daylight,  but  this  was  not 
done.  Held,  that  a  verdict  in  favor  of  the  plaintiff  for  damages 
for  the  injury  sustained  was  bupported  by  the  evidence.  Stouten" 
burgh  v.  Dow,  Oilman,  Hancock  Co.,  179. 

8.  Personal  injury^acts  in  avoidance.    A  brakeman,  who  had 
been  employed  in  a  line  of  duty  in  a  caboose,  while  the  same, 
attached  to  a  switch  engine,  was  standing  at  a  railroad  depot,  in 
attempting  to  step  from  the  caboose  onto  the  depot  platform,  as  the 
engine  and  the  caboose  started  to  leave  the  same,  and  were  mov- 
ing at  the'  rate  of  two  or  three  miles  an  hour,  stepped  toward 
the  east,  ,under  the  imprei^sion  that  the  car  was  moving  in  that 
direction,  whon,  in  fact,  it  was  going  west,  and  was  thrown  to  the 
ground,  and  injured.    The  evidence  showed  that  the  same  engine 
and  caboose  were  usually  moved  westward  to  the  depot  to  deposit 
passengers,  and  then  moved  to  the  east  to  sidetrack  the  caboose, 
but  when  the  business   required    they  were  moved    westward, 
and  on  this  occasion  were  so  moved  to  leave  some  stock  cars 
at  a  chute,  and  to  take  coal.    No  notice  was  given  the  brakeman 
of  the  intention  to  move  west,  but  it  was  shown  that,  although  the 
night  was  dark,  the  direction  in  which  the  car  was  raov  ing  was 
readily  discernible,  and  that  the  brakeman  hurriedly  stepped  from 
the  car  toward  the  east  in  the  belief  that  it  was  moving  east  as 
usual,  without  looking  to  see  which  direction   it  was  moving,  and 
in  so  doing  fell  and  was  injured.    Held,  that  as  by  looking  the 
brakeman  could  have  readily  determined  which  way  the  car  was 
moving,  the  railroad  company  was  not  negligent  in   not  giving 
him  notice  of  the  direction  in  which    the  car  was  to  be  moved. 
Magee  v.  Chicago  iSbN.  W.  Ey,  Co.,  349. 

LlABIUTY  OF  BECBIVKR. 

9.  Railroads— injury  to  stock.  Where  a  railroad  is  being  oper- 
ated by  a  receiver*  the  receiver,  and  not  the  railroad  company, 
is  liable,  under  section  1289  of  the  Code,  for  the  value  of  stock 
injured  on  the  railroad  company's  unfenced  right  of  way  through 
the  negligence  of  the  railroad  employes.     Whether  in  an  aciiou  to 
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recover  damages  under  such  statute  the  railway  company  is  a 
proper  or  necessary  party,  qucere,  Brockert  v,  CenU  Iowa  By. 
Co.,  869. 

See  Master  and  Servant,  3. 
NEGOTIABLE  PAPER.    See  Bills  and  Notes. 
NEW  TRIAL. 

GROUNDa 

■  1.  Mistake  of  witneas— prejudice.  The  fact  that  erroneous  state- 
ments were  made  by  a  witness  upon  the  trial,  because  of  his  mis- 
understanding of  a  question  put  to  him,  will  not  entitle  the  party 
affected  thereby  to  a  new  trial  in  the  absence  of  any  showing  of 
prejudice  because  of  such  evidence.  'State  v,  Viers,  897. 

2.  Newly  discovered  evidence.  Where,  on  a  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence,  the  statements 
in  the  affidavit  in  regard  to  diligence  are  in  the  nature  of  conclu- 
sions, rather  than  of  facts  frcui  which  a  court  could  determine  as  to 
the  diligence  used,  and  the  evidence  discovered  is  that  of  witnesses 
known  to  the  plaintiff,  and  who  had  resided  in  the  community  for 
twenty  years,  and  pertained  to  matters  which  he  knew  to  be  a 
material  issue  in  the  case,  held^  that  there  was  not  a  sufficient 
showing  of  diligence  to  authorize  interference  with  the  ruling  of 
the  trial  court  refusing  a  new  trial.    CahcUan  v,  Cahalant  416. 

NOTICE. 

Actual. 

1.  Unrecorded  mortgage  —  attachment.  Notice  to  an  officer 
before  the  levy  of  a  writ  of  attachment  of  the  existence  of  an  unre- 
corded mortgage  up>)n  the  property  levied  upon  is  binding  upon 
the  attaching  creditor.  Hibbard,  Spencer,  Bartlett  d:  Co.  v.  Zenor, 
505 ;  Haller  v,  Parrott,  42. 

See  Attachment,  6. 

2.  As  affecting  title  of  grantees.  See  Taxation  and  Tax  Titles,  8. 
Termination  of  contract. 

8.  Lease  of  coal  lands — termination.  Where  a  lease  of  coal 
lands  provided  that  the  same  might  be  terminated  upon  thirty 
days'  notice,  if  it  should  be  found  at  any  time  impracticable  for  the 
lessee  to  profitably  mine  the  same,  held,  that  a  notice  by  the  lessees 
of  the  surrender  of  their  rights  **  as  provided  for.  in  the  lease  was 
sufficient."    Jenkins  v.  Clyde  Coal  Co.,  618.  ^ 

See  Estates  of  Decedents,  6;   Evidence,  71;  Railroads,  11;  Real 
Property,  lOt 


Indez.  846 

NUISANCE. 

Pollution  of  stream. 

1.  When  public— indictment.  An  indictment  charging;;  the 
accQsed  with  unlawfully  depositing  filth  in  a  certain  stream,  to 
the  injury  of  three  persons  named  and  '*  other  persons  residing 
along  said  river,"  sufficiently  charges  a  public  nuisance.  State  v. 
Smith,  428. 

3.  Offense  committed  in  two  counties— jurisdiction.  The  inju- 
rious materials  in  such  case  having  been  deposited  in  the  stream 
by  the  defendant  in  a  different  county  from  that  in  which  the 
persons  alleged  to  have  been  injured  thereby  resided,  held,  that 
under  the  provisions  of  section  4159  of  the  Code  the  courts  of 
either  county  had  jurisdiction  of  the  offense.    Id, 

8.  Joint  offenses— liability.  The  fact  that  other  persons  than 
the  defendant  were  guilty  of  polluting  said  stream  ?Uld,  not  to 
excuse  the  defendant  from  liability.    Id, 

4.  Knowledge  of  effects — when  charged  with  notice.  Whether 
knowledge  of  the  effect  of  such  deposits  in  a  stream  is  necessary 
to  be  shown  to  constitute  the  defense  of  nuisance  or  not,  when  the 
pollution  of  the  stream  must  necessarily  be  apparent  to  one 
engaged  in  making  such  deposits,  he  will  be  held  to  have  notice  of 
the  effect  of  his  acts.    Id, 

OFFBNSft  coMMiTTBD  ON  BOUNDABY  LINE  OF  OOUNTIBS.    See  Intoxica- 
ting Liquors,  10. 

OFFICERS. 

Compensation  of. 

1.  County  attorneys— liquor  nuisance^ injunction -^ attorney 
fees,  X  A  county  attorney  who  commences  and  prosecutes  to  judg- 
ment proceedings  for  an  injunction  against  one  charged  with 
keeping  a  nuisance,  as  provided  by  section  15i8  of  the  Code,  is 
entitled  to  receive  the  attorney  fee  taxed  in  such  cause  under  the 
provisions  of  section  1,  of  chapter  66,  of  Acts  of  the  Twenty -first 
(General  Assembly.    Farr  v.  Seaward,  221. 

2.  County  attorneys — liquor  nuisance — injunction  ^^  attorney 
fee9— salary.  The  allowance  of  such  fees  to  the  county  attorney 
is  not  inconsistent  with  the  provisions  of  chapter  78  of  the  Acts  of 
the  Twenty-first  General  Assembly  prohibiting  the  county  attorney 
from  receiving  any  fee  or  reward  for  services  rendered  in  any 
prosecution  to  which  it  is  his  official  duty  to  attend.    Id, 

8.  County  attorneys — liquor  nuisance  —  injunction  —  attoimey 
fees.  Upon  the  receipt  of  such  fees  by  the  clerk,  they  become 
payable  to  the  person  entitled  thereto  without  the  order  of  the 
board  of  supervisors.    Id^ 
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4.  Mayora-servicea  as  magiatratet.  The  mayor  of  an  incor« 
porated  town  who  serves  as  a  magistrate  upon  the  hearing  and 
trial  of  criminal  cases.  In  which  the  prosecution  fails,  is  not,  in  the 
absence  of  any  provision  therefor  by  law^  entitled  to  recover  from 
the  county  for  the  reasonable  value  of  the  services  performed. 
[Granobb  and  Qiven,  JJ.,  disaenting.]  Ilowland  v.  Wright  Co.^ 
164. 

OPTIONS.    See  Contracts,  15. 

ORIGINAL  NOTICE. 

As  AFFECTED  BT  APPEARANOB. 

1.  Croaa-petition  ^  waiver  of  notice,  A  party  cannot,  after 
appearance  to  an  action,  complain  of  the  want  of  notioe.  RuaaeU 
db  Co.v.  Lamb,  558. 

Publication  of. 

2.  Affidavit — juriadietion.  The  affidavit  required  by  section 
2018  of  the  Code  as  preliminary  to  service  of  original  notice  by 
publication  must  allege  that  personal  service  of  such  notice  cannot 
be  made  upon  the  defendants  in  this  state.  An  affidavit,  alleging 
that  "  none  of  the  defendants  are  residents  of  the  state  of  Iowa,'* 
will  not  give  jurisdiction.    Camea  v,  Mitchell,  601. 

PARENT  AND  CHILD. 

Liability  of  parent  for  necessaries. 

Aa  affected  by  divorce— promiae^preaumption.  The  parents  of  a 
minor  child,  being  divorced,  entered  into  an  agreement  whereby 
the  father  was  given  the  custody  of  the  child.  Subsequently,  the 
child  without  cause  and  without  consent  left  his  father  and  went 
to  live  with  his  mother.  Thereupon  the  mother  notified  the  father 
that  the  child  was  with  her,  and  that  ho  would  be  charged  or  his 
board  from  a  date  named,  to  which  the  father  responded,  refusing 
to  be  responsible  therefor  Held,  that  the  refuf*al  of  the  father  to 
pay  rebutted  any  presumption  of  a  promise  to  pay  for  neceraaries; 
and  that  the  mother  was  not  entitled  to  recover  for  board  and 
clothing  furnished.    Cuahman  v.  Haaaler,  295. 

PARTNERSHIP. 

AoriONS  between  partners. 

1.  After  diaaolution— account  atated.  After  the  dissolution  of 
a  firm  and  a  settlement  of  the  partnership  business,  one  partner 
may  maintain  an  action  against  his  copartner  for  a  balance  due 
him  upon  an  account  stated  between  them.  Thompaon  v.  Smith, 
608. 
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TARTNERSHIP.    Continued, 
Authority  op  partner. 

3.  Agency— delegation  of  autlwrity.  A  partner  acting  as  gen- 
eral agent  for  his  firm  in  the  transaction  of  its  business  maj 
empower  the  firm's  employes  or  other  persons  to  draw  checks  upon 
the  firm's  bank  account,  and,  if  the  checks  so  drawn  are  within 
the  apparent  scope  of  the  firm  business,  the  bank  will  be  protected 
in  honoring  the  same.    Evans  v,  Evans  <S:  Co.,  492. 

8.  To  sign  notes  for  firm.  Where,  under  a  contract  of  copart- 
nership, one  of  the  partners  was  to  furnish  all  the  money  required 
by  the  firm,  a  promissory  note  made  in  the  name  of  the  6rm  by 
another  partner,  under  the  circumstances  above  recited,  will  be 
*  binding  upon  the  firm  in  the  absence  of  knowledge  on  the  part  of 
the  payee  that  it  was  not  for  the  benefit  of  the  firm.    Id, 

Rights  op  partner  against  third  person^. 

4.  Misappropriation  of  funds  on  deposit  by  partner — notice — 
liability   of  hanker.      Where  the  members  of   a  copartnership 

•resided  in  different  towns,  and  the  partner  residing  in  the  town 
where  the  partnership  funds  were  kept  on  deposit,  having 
authority  under  the  terms  of  the  partnership  to  appropriate  the 
funds  of  the  firm  to  his  own  use  to  an  amount  equal  to  his  share  of 
the  profits,  checked  out  the  firm's  funds  upon  orders  payable  to 
the  firm>  to  himself  and  to  others,  and  which  the  evidence  tended 
to  show  were  used  for  the  support  of  his  family,  for  the  erection  of 
a  dwelling,  and  in  business  ventures  not  connected  with  the  part- 
nership, and  although  his  copartner  received  statements  at  frequent 
intervals  as  to  the  business  transacted  by  such  partner,  the  amount 
of  moneys  paid  out,  and  the  balance  on  hand,  and  made  frequent 
examinations  of  the  books  of  account,  yet  made  no  protest  against 
such  misappropriation,  heldt  that  the  evidence  was  not  sufficient 
to  sho)v  that  the  bank  had  constructive  notice  of  the  partner's 
misappropriation  of  the  funds  of  the  firm,  nor  that  a  note  made  by 
such  partner  in  the  name  of  the  firm  in  the  course  of  such  transac- 
tions was  not  given  in  the  course  of  the  partnership  business,  but 
for  the  individual  benefit  of  such  partner.    Id, 

•5.  Instructions  to  jury.  An  instruction  that,  if  the  funds  of 
the  firm  were  misappropriated  by  means  of  checks  paid  by  the 
bank,  it  would  be  liable  therefor  if  it  had  actual  knowledge  of 
such  misappropriation  at  the  time  of  payment,  or  if  they  were 
paid  under  such  circumstances  as  that,  in  the  exercise  of  ordinary 
diligence,  it  had  reason  to  know  of  such  misappropriation,  held^ 
proper  as  applied  to  the  facts  of  this  case.  Id, 
See  Estates  of  Decedents,  5,  10, 
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Acts  not  operating  as.- 

1.  Agreement — estoppel.  In  an  action  upon  a  promisaory  note 
it  appeared  that,  under  a  stipulation  between  tbe  defendants  and 
the  plaintiff 's  intestate,  tlie  note  in  suit  together  with  a  note  helCl 
by  the  defendants  and  secured  by  mortgage  upon  certain  cattle, 
were  placed  in  a  bank  to  await  the  sale  of  said  mortgaged  catUe, 
and  that  the  proceeds  therefrom  were  thereupon  to  be  applied  upon 
the  note  in  suit.  Notwithstanding  such  agreement  the  defendants 
appeared  at  the  bank  immediately  after  the  receipt  of  the  proceeds 
from  the  sale  of  said  cattle,  and  ^demanded  that  the  same  i>e  placed 
to  their  private  account,  and  no  part  thereof  was  applied  upon  the 
note  in  suit  as  agreed.  Held,  that  the  plaintiff  was  not  estopped 
because  of  said  stipulation  from  maintaining  an  action  upon  said 
note.    McHenry  v.  Huff  db  Chaffee,  475. 

2.  Assumption  of  ^mortgage  by  grantee — release  of  mortgagor 
from  personal  Wibility.  An  agreement  between  a  mortgagor  and 
his  mortgagee  releasing  the  former  from  any  personal  liability  upon 
the  mortgage  indebtedness,  but  providing  that  it  was  not  intended 
by  such  agreement  to  discharge  the  mortgaged  premises  from  the 
payment  thereof,  will  not  operate  as  a  payment  of  said  indebted- 
ness, and  a  discharge  of  the  mortgage  lien,  as  against  a  purchaser 
of  said  premises  subject  to  the  mortgage.  Osborn  v,  Williams, 
466. 

8.  Mortgages  of  real  estate — assumption  by  grantee — siibrogoi^ 
tion,  A  grauiee  having  assumed  the  payment  of  several  mort- 
gages upon  the  land  conveyed  took  up  the  notes  secured  by  one  of 
the  mortgages,  without  having  the  same  indorsed  to  him,  and 
afterwards  transferred  them  after  maturity,  wlihouc  indorsement, 
to  the  plaintiff,  who  brings  this  action  cbereon,  and  for  a  foreclosure 
of  the  mortgage  given  to  secure  tbem,  Held,  that  the  payment  of 
the  notes  by  the  grantee  operated  as  an  extinguibhmeut  of  the 
debt  and  mortgage,  as  against  a  purchaser  under  foreclosure  of  a 
prior  mortgage,  and  that  his  assignee  took  nothing  by  the  assign- 
ment, altliough  the  same  was  received  without  notice  of  his 
assignor's  assu  mption  of  the  indebtedness.    Theisen  v,  Dayton,  74. 

Check. 

4.  Explanation  of.  One  S.,  who  was  the  president  of  the  com- 
pany, and  manager  for  the  defendant  mortgagees,  gave  his  check 
to  the  plaintiff  for  the  sum  of  five  thousand  dollars  ostensibly  for 
the  payment  of  ten  thousand  dollars  of  the  company's  stock,  but 
in  reality  to  conceal  from  the  plaintiff's  bookkeeper  the  character 
of  the  transactions  between  S.  and  the  mortgagees.  On  the  same 
day  the  plaintiff  gave  his  check  for  the  same  amount  to  the  said 
mortgagees,  the  same  being  intended  merely  to  cover  the  check 


Index.  84& 

PAYMENT.    Chbck.    Cantmued. 

received  from  S.  Held,  that  in  the  abeeace  oi  any  afcreement  to 
the  contrary  the  latter  check  could  Dot  be  regarded  as  a  payment 
upon  the  oompany^s  indebtedness  to  the  mortgagees.  Shaver  v. 
Hardin  db  Sons,  378. 

Evidence.    See  Evidence,  6,  64, 

PLEADING. 
Petition. 

1.  Mechanicf^  lien — contract,  A  petition  in  an  action  for  the 
foreclosure  of  a  mechanic's  lien  for  iHbor  and  materials  furnished 
in  sioking  a  well,  which  alleges  that  the  well  was  completed 
according  to  the  agreement  of  the  parties,  need  not  allege  that 
the  same  furnished  sufficient  water  for  the  purpose  for  which  it 
was  sunk.    Bangs  v.  Berg,  850. 

2.  Waiver  of  defects — temporary  injunction — damage.  In  an 
action  for  an  injunction  it  was  not  averred  in  the  plaintiff 's  peti- 
tion, nor  proven  upon  the  trial,  that  the  threatened  injury  to  the 
plaintiff,  was  irreparable,  nor  that  the  defendant  was  insolvent. 
Held,  that,  if  the  petition  was  defective  at  all  on  this  account,  it 
was  apparent  on  the  face  of  the  petition,  and  no  demurrer  being 
filed  the  defect  was  to  be  deemed  waived.    Price  v*  Baldauf,  669. 

Motion. 

8.  Separation  of  requests,  A  plea  of  payment,  to  an  action 
upon  a  promissory  note,  based  upon  an  agreement  by  plaintiff  to 
accept  a  stock  of  merchandise  in  satisfaction  thereof,  does  not 
require  that  "  such  agreement,  if  in  writing,  be  incorporated  into 
or  attached  to  such  pleading,"  the  same  not  being  a  claim  founded 
on  a  "  writing  as  evidence  of  indebtedness  ;"  and  a  motion  to  require 
the  pleader  to  state  whether  such  agreement  *'  was  oral  or  in 
writing,  and  that  he  be  required  to  set  out  a  copy  of  the  same," 
may  properly  be  overruled  for  the  failure  to  separate  the  requests 
made  therein.    Nat.  Bank  v.  Delahaye  6b  Purdy,  84. 

Motion  in  arrest  of  judouent. 

4.  When  available.  A  motion  in  arrest  of  judgment  is  only 
available  when  the  facts  stated  in  the  petition  do  not  entitle  the 
plaintiff  to  any  relief  whatever.    Johnson  v.  Miller,  698. 

Motion  to  strike. 

5.  Former  adjudication.  Where  the  issues  presented  by  the 
allegations  of  an  answer  have  been  previously  adjudicated  by  the 
ruling  of  the  court  upon  a  demurrer  to  the  plaintiff  *8  petition, 
^e  answer  may  properly  be  stric&eu  out  ou  motion*  Wing  v,  Dis^ 
trict  Twp.  Bed  Oak,  6^3, 

Vol.  82—54 
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PLEADING.    Motion  to  strike.    Continued. 

6.  Former  adfjudication.  The  plea  of  former  adjudication  to 
the  defense  presented  in  an  answer  sh  uld  be  raised  by  demurrer, 
if  the  facts  be  sufficiently  pleaded;  otherwise,  it  should  be  pre- 
sented by  a  reply.  It  cannot  be  raiseid  by  a  motion  to  strike. 
Walker  v.  Pumphrey,  487. 

7.  Irrelevant  and  redundant  matter.  Allegations  of  an  answer 
that  are  not  necessary  to  the  estabiishnient  of  the  defense  tberein 
^iresented  cannot  be  assailed  by  a  motion  to  strike  the  same  ae 
irrelevant,  redundant  and  immaterial.    Id.. 

SURPLUBAGB. 

8.  Motion  to  strike,  A  party  is  not  entitled  to  have  unnecessary 
averments  in  a  pleading  stricken  therefrom  when  such  averments 
cannot  operate  to  his  prejudice.    Bangs  v.  Berg,  850. 

Demurrer. 

9.  Erroneous  ruling-^watved  by  pleading  over.  Where,  after 
a  demurrer  to  plaintiff  *s  petition  has  been  overruled  the  defend- 
ant, instead  of  standing  on  his  demurrer,  answers  the  petition,  he 
thert^by  waives  any  error  in  the  court's  ruling  on  the  demurrer. 
Hawkins  v»  Hawkins,  718. 

10.  Facts  erroneously  assumed  not  deemed  admitted.  Upon  the 
consideration  of  a  demurrer  to  a  pleading,  statements  contained 
therein  which  are  based  upon  erroneous  conclusions  as  to  the  oper- 
ation of  a  statute  will  not  be  deemed  admitted.  B.,  CILdbN,  By. 
Co,  V.  Dey,  812. 

11.  Petition — allegations  insufflcient^toaiver  of  defects,  "Where 
the  facts  alleged  in  a  petition  do  not  warrant  the  relief  asked  as 
against  one  of  several  defendants,  the  objection  to  the  petition  for 
this  reason  will  be  deemed  waived  by  such  defendant  if  he  fails  to 
take  advantage  thereof  either  by  demurrer  or  by  motion  in  arrest 
of  judgment.    Brockertv,  Cent,  lovxi  By,  Co,,  8()9. 

12.  Sufficiency  of  defense.  The  insufficiency  of  the  facts  pleaded 
in  an  answer  to  constitute  a  defense  cannot  be  taken  advantage  of 
by  a  motion  to  strike,  but  must  be  presented  by  a  demurrer  to  the 
answer.     Walker  v.  Pumphrey,  487. 

18.    Effect  of  ruling  on  demurrer.    See  Practice  and  Procedure. 

Statute  of  frauds. 

14.  Must  allege  facts  taking  case  out  of  statute,  A  party  claim- 
ing under  a  contract,  within  the  statute  of  frauds,  must  aver 
facts  sufficient  to  take  it  out  of  the  provisions  of  the  stafute,  or 
the  pleading  will  be  vulnerable  to  a  demurrer.  Burden  v.  Knight^ 
684. 
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PLEADING.    Conti  uecL 
Waiver  of  defects. 

15.  Petition  on  marriage  contract  —  validity.  The  plaintiff 
alleged  in  her  petition  that,  at  a  time  when  he  was  in  a  delicate 
condition  of  health,  the  defendant  entered  into  an  agreement  to 
•marry  her  upon  his  restoration  to  health,  that  the  defendant 
recovered  his  health,  bat  ignored  his  agreement  and  subsequently 
married  another  woman.  Hdd,  that  the  contract  being  fully  set 
out  in  the  petition,  and  the  defendant  having  failed  to  attack 
the  riglit  of  plaintiff  to  recover  thereunder  either  by  demurrer  or 
by  motion  in  arrest  of  judgment,  if  it  was  invalid  for  such  cause, 
the  defendant  must  be  deemed  to  have  waived  the  objeclion 
thereto.    McCondhey  v.  Griffey,  664. 

See  Criminal  Law,  6. 
Relief  by  cross- petition.    See  Bills  and  Notes,  5,  6. 
Erroneous  designation  of.    See  Practice  and  Procedure,  ID. 

Answer. 

16.  Denial  of  indorsement  on  note— sufficiency— evidence.  In  an 
action  upon  certain  promissory  notes,  held  by  the  plaintiff  under 
an  indorsement  in  blank  from  the  payee  before  maturity  as  alleged 
in  the  petition,  the  defendants  answered  that  the  notes  were  never 
Indorsed  by  the  payeo,  a  corporation,  "so  as  to  transfer  title,*' 
and  that  the  transfer  of  the  notes  to  the  plaintiff  was  fraudulent, 
and  made  for  the  purpode  of  preventing  the  defendants  from 
pleading  a  counterclaim  thereto.  Held,  that  the  answer  put  in 
issue  neither  the  fact  of  the  indorsement,  nor  whether  the  same 
was  made  by  one  having  authority  to  sign  the  name  of  the  corpor- 
ation, and  that  the  plaintiff's  ownership  of  said  notes  as  an 
indorsee  before  maturity  was,  therefore,  admitted.  Second  Nat, 
Bank  v,  Martin,  442. 

Reply. 

17.  Form,  A  reply  to  an  answer  may,  in  separate  counts,  both 
deny  the  allegation  of  new  matter  in  the  answer,  and  confess  and 
avoid  it.     Winehrenner  v.  Brunawick-Balke-Collender  Co,,  741. 

Estoppel. 

18.  Party  hound  by  allegations.  Where,  upon  the  application 
of  a  party  to  a  cause,  another  person  is  made  a  defendant  as  a 
(necessary  party  thereto,  but  is  not  brought  within  the  jurisdiction 
of  the  court,  he  cannot  in  a  subsequent  proceeding  be  heard  to 
claim  that  such  person  was  properly  represented  in  the  former 
case  by  another  as  his  trustee,  and  was  bound  by  a  perounal  judg- 
ment therein.    Kelly  v.  Norwich  Ins,  Co.,  itf7. 
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POOR  LAwa 
Care  of  paupbrs. 

1.  Payment  of  expense  for  another  county — eertificate  of 
trustee,  A  county  is  entitled  to  recover  for  reasonable  charges  and 
expenses  paid  on  behalf  of  another  county  in  the  care  of  a  pauper, 
thoufch  such  payment  was  made  without  the  certificate  of  the 
township  trustees.    Clay  Co,  v.  Palo  Alto  Co.,  626. 

2.  Application  for  aid.  The  application  for  relief  required  to 
be  made  in  such  cases  by  the  provisions  of  section  1865  of  the  Code 
may  be  made  by  another  than  the  one  seeking  relief.    Id. 

Settlement  of  pauper. 

8.  Minors — emancipation.  A  legitimate  minor  child  who  has 
been  emancipated  by  agreement  with  his  father  cannot  under  the 
poor  laws  of  the  state  acquire  by  residence  a  settlement  independ- 
ent of  that  of  his  father.    Id. 

PRACTICE  AND  PROCEDURE. 

t 

Amendment  of  pleadings. 

1.  After  evidence  closed— reopening  of  cause.  After  both  par- 
ties had  rested,  and  the  plaintiff's  witnesses  had  gone  away,  the 
defendants  filed  an  amendment  to  their  answer,  and  asked  leave 
to  offer  further  testimony.  Held,  that  the  request  was  properly 
refused.    Osgood  v.  Bauder,  171. 

Appeals  to  district  court. 

2.  Insanity  —  county  commissioners  —  disposal  of  appeal  on 
motion.  Where  pending  an  appeal  from  the  decision  of  the 
county  commissioners  adjudging  one  insane  the  subject  obtained 
a  writ  of  habeas  corpus  from  a  judge  of  the  district  court,  and  on 
a  hearing  before  him  the  decision  of  the  county  commissioners  was 
sustained,  held,  that  upon  the  hearing  on  the  appeal,  the  proceed- 
ings and  orders  in  the  habeas  corpus  proceeding  being  of  record  in 
the  district  court,  the  appeal  could  properly  be  disposed  of  on  a 
motion  to  dismiss.    In  re  Bresee,  578. 

8.  Insanity  —  commitment  to  asylum.  Upon  the  dismissal  of 
the  appeal  the  court  made  an  order  committing  the  petitioner  to 
the  asylum.  Held,  that  the  court  should  have  left  the  petitioner 
under  the  order  of  the  judge  who  heard  the  habeas  corpus  pro- 
ceeding, to  be  dealt  with  under  the  order  of  the  commissioners, 
and  that  the  supreme  court  would  remedy  the  objection  to  the  order 
of  the  district  court  by  such  a  modification  thereof  as  to  simply 
dismiss  the  appeal .    Id. 

Trial  without  issue  joined. 

4.  Cross^petition — relief.  Where  the  claim  of  a  cross-petition 
has  properly  been  determined  under  the  issues  presented  by  other 
pleadings  in  the  case,  the  cross-petition  will  not  be  taken  as  con- 
fessed because  of  the  failure  to  answer  the  same.  Brown  v.  Bam* 
grover,  20i, 
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WiTHDRAWINa  ISSUB  FROM  JUBT. 

5.  Evidence  deficient  to  warrant  verdict.  The  trial  court  is 
warranted  in  withdrawing  an  issue  from  the  jury,  though  there 
may  be  evidence  tending  to  support  it,  if  the  proof  be  so  deficient 
as  to  make  it  the  dpty  of  the  court  to  set  aside  a  verdict  if  returned 
in  favor  of  the  party  presenting  such  issue.  Osgood  v,  Bavdert 
171. 

6.  Facts  pleaded  insufflcient— waiver  of  defects.  Where  the 
facts  pleaded  in  an  answer  as  an  estoppel  against  the  plaintiff 's 
right  of  recovery  are  insufficient  to  constitute  an  estoppel,  but  the 
plaintiff  fails  to  take  advantage  thereof  either  by  demurrer  or  by 
a  motion  in  arrest  of  judgment,  he  will  not  be  entitled  to  have  the 
jury  instructed  to  disregard  the  evidence  that  has  been  introduced 
in  proof  of  such  facts  as  not  constituting  any  defense  to  the  action, 
nor  can  he  complain  of  the  giving  of  instructions  upon  such 
question  which  are  proper  as  applied  to  the  pleadings  and  evi- 
dence.   Amdt  v.  Hosfordt  499. 

7.  Ejectment^title  by  prescription — evidence.  In  an  action  to 
recover  a  strip  of  land  claimed  by  the  plaintiff  as  a  part  of  the 
northeast  quarter  of  section  15.  and  by  the  defendant  as  a  part  of 
the  northwest  quarter  of  section  14,  it  appeared  that  the  plaintiff 
had  been  in  possession  thereof  for  more  than  ten  years  prior  to  the 
commencement  of  this  action,  and  that  in  proceedings  had  in  the 
district  court,  to  which  both  the  plaintiff  and  defendant  were 
parties,  the  line  between  sections  14  and  16  was  so  established  as 
to  give  the  land  in  question  to  the  northeast  quarter  of  section  15. 
Held,  that  the  court  properly  submitted  the  case  to  the  jury  upon 
the  single  question,  whether  the  defendant's  possession  to  the  land 
had  been  such  as  to  enable  him  to  have  acquired  title  thereto  by 
prescription.    Fisher  v,  Muecke^  547. 

8.  Ownership  of  plaintiff—evidence.  The  evidence  of  the 
plaintiff 's  ownership  of  the  northeast  quarter  of  section  15  being 
undisputed,  and  sufficient  to  nhow  title,  and  the  land  in  question 
having  been  judicially  determined  to  be  a  part  of  section  15,  and 
the  defendant's  claim  to  said  land  being  based  simply  upon  the 
belief  that  it  was  a  part  of  section  14,  held  that  the  court  prop- 
erly refused  to  submit  the  quedtion  of  plaintiff 's  title  to  section  15 
to  the  jury.    Id. 

Direction  to  jury  as  to  verdict. 

9.  Burden  of  proof— failure  of  evidence.  Where  there  is  no 
evidence  on  behalf  of  the  party  having  the  burden  of  proof  as  to 
a  cause  of  action  or  defense,  or  when  facts  are  established  without 
conflict,  which,  as  a  matter  of  law,  will  defeat  the  right  of 
recovery  or  defense,  the  court  should  on  motion  take  the  case 
from  the  jury.    Magee  v.  Chicago  <&  N.  W.  Ry.  Co.,  249. 
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10.  RetJersal  of  ruling  on  demurrer  after  tried.  A  demurrer  to 
the  plaintiff's  petition  upon  the  ground  that  the  facts  alleged  did 
not  entitle  the  plaintiff  to  the  relief  demanded  having  been  over- 
ruled, issue  was  joined  and  a  trial  had,  and,  after  the  plaintiff  had 
introduced  evidence  sustaining  the  allegations  of  his  petition,  the 
court,  upon  the  motion  of  the  defendant,  instructed  the  jury  to 
return  a  verdict  for  the  defendant,  upon  the  ground  that  the  facts 
proven  did  not  entitle  the  plaintiff  to  recover.  Held,  that  na  rights 
having  been  acquired  under  the  ruling  upon  the  demurrer,  it  was 
not  binding  upon  the  court,  if  convinced  upon  the  final  hearing 
that  its  ruling  was  erroneous.    Brown  v,  Cunningham,  513. 

Jury. 

11.  Polling  jury^disclaiming  verdict  After  the  submission  of 
a  cause  to  a  jury,  and  they  had  retired  for  deliberation,  the  court 
made  an  order  that  when  the  jury  had  agreed  they  should  seal  their 
verdict,  and  return  on  a  day  and  an  hour  named  to  be  polled.  The 
jury  returned  at  the  time  appointed,  and  upon  being  polled  three 
of  them  answered  that  the  verdict  returned  was  theirs,  provided 
a  certain  credit  was  allowed  therein ;  whereupon  the  court  dis- 
charged the  jury,  and  upon  the  motion  of  the  successful  party 
rendered  judgment  upon  the  verdict  as  returned.  Held,  that  the 
jury  should  have  been  required  to  retire  to  consider  further  of 
their  verdict ;  that  the  affidavits  of  the  assenting  jurors  were  not 
competent  to  show  that  the  verdict  had  been  agreed  to  by  all;  and 
that  the  judgment  rendered  upon  such  verdict  was  erroneous.  JeS' 
9up  V.  Chicago  &  N,  W,  Ry,  Co,,  243. 

18.  Request  for  further  instructions — special  findings.  After 
deliberating  upon  their  verdict  for  some  time  the  jury  returned 
into  court  and  inquired,  whether,  in  case  they  should  find  for  the 
defendant  in  their  general  verdict,  they  should  answer  two  inter- 
rogatories that  l>ad  been  submitted  to  them  in  the  affirmative,  or 
one  in  the  affirmative  and  one  in  the  negative.  Held,  that  the 
court  properly  told  the  jury  that  they  must  determine  that  ques- 
tion for  themselves,  and  reread  an  instruction,  before  given  them, 
to  be  careful  that  their  answera  to  such  interrogatories  be  in  har^ 
niony  with  their  general  verdict.  Des  Moines,  etc,  Co.  v.  Polk  Co., 
etc.,  Co.,  063. 

Motion  in  arrest  op  judgment. 

18.  When  available,  A  motion  in  arrest  of  judgment  is  only 
available  when  the  facts  stated  in  the  petition  do  not  entitle  the 
plaintiff  to  any  relief  whatever.    Johnson  v.  Miller,  693. 

Motions  for  judgment  and  new  trial. 

14.  Time  for  filing— hearing.  Within  the  time  allowed  by  law, 
or  th»t  may  be  stipulated  between  the  parties,  a  pajty  to  a  cause 
may  file  a   motion  for  judgment,  notwithutanding  the  verdict^ 
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and  also  a  motion  for  a  new  trial ;  if  the  former  is  over- 
ruled, the  rootioo  for  a  new  trial  may  be  insisted  upon,  and,  if  both 
motions  are  overruled^  the  moving  party  is  entitled  upon  appeal 
to  a  hearing  upon  both.    Pieart  v,  Chicago,  B,  L  <&  P.  My.  Co.,  Ii8. 

Objections  to  evidence. 

15.  Waived  if  not  ruled  upon — witnesf^  belief  as  to  the  guilt  of 
accused.  Upon  the  cross-examination  of  a  witness  for  the  state 
as  to  his  previous  declarations  concerning  the  guilt  of  the  accused, 
he  testified,  that  he  had  stated  that  he  believed  defendant  guilty 
of  forgery  and  passing  counterfeit  paper.  Objection  to  the  answer 
was  made  by  the  defendant,  but  the  objection  was  not  ruled  upon, 
and  no  motion  was  made  to  btrike  the  answer  from  the  record. 
Upon  redirect  examination,  for  the  purpose  of  getting'a  full  state- 
ment of  what  the  witness  had  said,  he  was  asked  to  repeat  said 
declaration,  and  did  so  against  the  objection  of  the  defendant. 
Heidi  that  the  defendant  was  not  in  a  position  to  complain  of  the 
admission  of  the  objectionable  statement.    State  v,  Farrell,  653. 

Orders  nunc  pro  tunc.    See  Estates  of  Decedents,  9. 
Parties  to  action.    See  Estates  of  Decedents,  5, 10. 

Proceedings  in  probate. 

16.  Estates  of  decedents^sale  of  real  estate— notice.  Where 
upon  the  application  of  an  administrator  an  order  in  probate  haa 
been  made  for  the  sale  of  real  estate  for  the  payment  of  the 
claims  of  creditors  of  the  estate,  such  order  will  not  be 
deemed  invalid,  because  notice  of  said  application  was  not  served 
upon  one  claiming  an  undivided  one-eighth  interest  in  said  prop- 
erty through  one  of  the  devisees.    Spurgin  v.  Bowers,  187. 

See  Estates  of  Decedents,  9. 

D ISUISSAL  OF  actions. 

17.  Administrator—capacity  to  sue— bond.  Where,  after  the 
commencement  of  an  action  by  one  in  his  capacity  as  administra- 
tor, his  bondsmen  were  upon  request  released,  and  no  acceptable 
bond  being  filed,  his  letters  of  administration  were  revoked,  held, 
that  the  action  was,  upon  the  application  of  the  defendant,  prop- 
erly dismissed.    Cuppy  v.  Coffman,  214. 

Dissolution  of  injunction. 

18.  On  motion— discretion  of  trial  court .  Where  the  d  issolution 
of  an  injunction  involves  the  determination  of  questions  of  law 
arising  upon  the  face  of  the  petition,  it  is  not  a  matter  in  which 
the  supreme  court  will  defer  to  the  discretion  of  the  district 
court.    B,,  C.  B.  d  N.  By.  Co.  v.  Dey,  »12. 


856  Index. 

PRACTICE  AND  PROCEDURE.    Dissolution  op  mjuNCfnoN.    Oon^ 
tinuecU 

19.  Facta  alleged  in  petitUm^-anewer.  Neither  will  such  dis- 
solution be  denied  because  the  facts  all^'jced  in  the  petition  are 
not  denied  by  answer,  when  no  issues  of  fact  are  raised  by  such 
motion.    Id. 

Bill  of  exceptions. 

20.  Identification  of  evidence.  Where  the  bi'l  of  exoeptimis 
does  not  identify  the  evidence  taken  in  the  cause  by  *'  unmistakable 
reference  thereto,"  assignments  of  error  based  upon  the  evidence 
will  not  be  considered  in  the  supreme  court.    NeUon  v.  PeterBon^ 


Amendments  to  judgments. 

21.  Rtlitigating  question  determined,  A  party  cannot  under  the 
guise  of  proceedings  to  amend  a  decree  re  litigate  questions  that 
were  determined  thereby.    Kenyan  v.  Baker ^  724. 

Recobd. 

22.  Transcript  of  evidence  —  certificate  of  reporter.  Until  a 
transcript  of  the  short-hand  reporter's  notes  of  the  evidence  taken 
on  a  trial  has  been  properly  certiQed  to  by  the  reporter  it  cannot 
become  a  part  of  the  record.  Citizens  Savings  Sank  v,  Stewart, 
791. 

28.    Instructions,    See  Practice  in  Supreme  Court,  10. 

Relief. 

24.  Party  not  prejudiced  by  mis-naming  a  pleading.  The  des- 
ignation of  a  cross-petition  as  a  "  cross-bill "  will  not  d«*feat  the 
right  of  the  petitioner  to  the  relief  asked,  conceding  the  term 
"  cross-bill"  to  be  improper.    Russell  &  Co,  v.  Lamb,  &58. 

Relief  by  cross-petition. 

26.  Trial  after  dismissal  by  plaintiffs.  Where  an  action  was 
brought  to  redeem  certain  real  estate  from  the  foreclosure  of  a 
mortgage  and  the  defendant  filed  a  cross-petition,  asking  that  his 
title  to  the  property  in  question  be  quieted  as  against  said  claim  of 
the  plaintiffs,  held,  that,  upon  the  dismissal  of  the  action  by  the 
plaintiffs,  the  court  properly  retained  the  cause  for  trial  on  the 
defendant's  cross-petition.    Id, 

Supplementary  proceedings. 

26.  Decree— enforcement.  Section  8140  of  the  Code  of  1878, 
providing  that,  in  proceedings  auxiliary  to  execution,  courts  may 
order  property  of  the  judgment  debtor  in  the  hands  of  himself,  or 
any  other  person,  to  be  delivered  up,  or  in  any  other  mode  applied 
to  the  satisfaction  of  its  judgment,  does  not  warrant  the  exercise 
of  such  authority  where  the  ordinary  processes  of  the  law  are 
adequate  for  the  subjection  of  the  property  to  the  paj^ment  of  the 
debt.    Eeardon  v,  Henry,  184. 
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1.  A/bstrads — amendments.  Where  ihe  abetraot  of  tbe  record 
filed  by  the  appellant  states  that  it  contains  all  the  evidence,  and 
the  appellee  files  an  amended  abstract  which  sets  forth  additional 
evidence,  and  avers  that  said  appellant's  abstract,  together  with 
the  appellee's  amended  abstract,  d^  not  contain  all  the  evidence, 
and  such  avern^ent  is  not  controverted  by  the  appellee,  the  aver- 
ment will  be  taken  as  true,  and  the  appeal  will  not  be  entertained . 
Ooode  A  WUcoxen  v.  Steams,  709. 

2.  Abstract^evideTice,  Where  the  record  upon  which  a  cause 
is  submitted  for  the  determination  of  the  supreme  court  fails  to 
show  that  it  contains  all  the  evidence,  the  court  will  not  consider 
errors  based  upon  the  alleged  insufficiency  of  the  evidence,  nor 
review  the  judgment  of  the  trial  court  thereon.  Oilbert  v.  Miller, 
728. 

8.  Abstract — insufficient  avemtent  as  to  evidence— review  of 
findings  of  fact.  A  statement  in  an  abstract  of  the  record  in  a 
case  upon  appeal  that  it  **  is  a  correct  abstract  of  the  report  of  ihe 
evidence  introduced,  o£Fered  and  admitted  on  the  hearing  and  trial 
of  said  cause  in  the  cjurt  below,"  is  not'an  averment  thac  the 
abstract  contains  all  the  evidence  offered  and  introduced  upon  the 
trial,  and  will  not  warrant  a  review  by  the  supreme  court  of  find- 
ings of  fact  made  in  the  court  below.  In  re  Est.  of  Holderbaum,  69. 

4.  Abstract— time  for  filing .  An  amended  abstract  will  not  be 
stricken  from  the  record  in  the  supreme  court  merely  because  it  was 
not  filed  within  the  tiuie  allowed  by  the  rules  of  -  that  court. 
Lathrop  v.  Doty,  2^2. 

5.  Amended  abstract  —  time  of  filing — pr^fudice.  An  addi- 
tional or  amended  abstract  will  not  be  stricken  from  thtt  files 
because  not  filed  in  time  if  no  prejudice  has  resulted  from  the 
delay.    Chicago  Lumber  Co.  v.  Davis,  731. 

6.  Assignment  of  errors — time  for  filing.  Where  an  assignment 
of  errors,  in  a  case  where  such  assignment  is  necessary,  was  not 
filed  until  after  the  cause  was  argued  by  both  appellant  and  appel- 
lee, held,  that  the  appeal  would  be  dismissed.  McLuen  v.  District 
Twp.  of  Bear  Grove^  743. 

7.  Bill  of  exceptions — evidence.  Where  the  appellant's  bill  of 
exceptuns  is  stricken  from  the  files  on  the  motion  of  the  appellee 
in  the  supreme  court,  the  record  will  thereby  be  divested  of  any 
evidence  for  the  consideration  of  the  supreme  court.  Lorber  v. 
Connor,  789. 

8.  Cases  of  less  than  one  hundred  dollars — certificate— jurisdic- 
tion. The  supreme  court  will  not  take  jurisdiction  of  a  case  involv- 
ing less  than  one  hundred  dollars  where  the  certificate  of  the 
district  judge  presents  no  question  of  law,  but  leaves  such  question 
to  be  formulated  by  tbe  court  from  the  pleadings.  Hull  v.  Lofugh' 
lin,  7;i5. ' 
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9.  Insanity^habeas  corpus  proceeding — review  on  appeal. 
To  entitle  a  party  to  a  review  in  the  supreme  court  of  the  ttniiiog 
of  the  district  court  in  a  kdheaa  corpus  proceeding  on  the  question 
of  insanity  tlie  evidence  produced  upon  the  hearing  must  be  pre- 
sented in  the  record  in  the  supreme  court.    In  re  Breeee,  578. 

10.  Instructions— bill  of  exceptions.  Where  certain  instructions 
asked  by  a  party  to  a  cause,  and  refused,  were  returned  with 
other  papers  lathe  case  to  the  clerk  of  the  district  court  inimedi- 
ately  after  the  trial,  and  left  wiih  him,  but  through  inadvertence 
were  not  marked  filed,  nor  noted  upon  the  appearance  docket, 
until  about  eight  months  after  an  appeal  had  been  perfected,  and 
were  not  referred  to  in  the  bill  of  exceptions,  nor  made  a  part 
thereof,  held,  on  motion  of  the  appellee,  that  such  instructions  set 
out  in  appellant's  abstract  should  be  stricken  from  the  record. 
Fayne  v.  Haubinek,  687, 

11.  Question  certified  to  supreme  court— form.  Where,  in  cases 
involving  less  than  one  hundred  dollars,  the  questions  upon  which 
the  decision  of  the  supreme  court  is  asked  arise  upon  motion  or 
demurrer,  the  certificate  of  the  trial  judge  may  properly  set  out 
the  pleadings  thus  attacked  with  the  motion  or  demurrer  entire, 
whenever  necessary  to  an  explicit  statement  of  the  questions 
presented  for  determiuation.  Martta  Steam-Feed  Co.  v.  Olive, 
128. 

12.  Review  on  findings  of  trial  court.  Where  in  a  case  at  law 
tried  to  the  court  the  facts  upon  which  the  trial  court's  conclu- 
sions of  law  were  based  are  not  sufficiently  set  forth  in  the  find- 
ings of  the  court  upon  which  the  case  is  brought  up  for  review, 
nor  are  elsewhere  shown  by  the  record  in  the  supreme  court,  the 
latter  court  will  not  review  the  decision  of  the  district  court. 
Englert  v.  Roman  Catholic  Mutuul  Protection  Society,  4(35. 

18.  Transcript  of  evidence— certificate  of  reporter.  Where  the 
transcript  of  the  reporter's  shorthand  notes  of  the  evidence  in  a 
cause  included  in  a  transcript  of  the  record  in  the  district  court, 
and  filed  in  the  supreme  court,  was  not  certi^dd  to  by  the  repoiter 
until  after  the  expiration  of  the  time  within  which  the  evidence 
in  a  case  is  required  by  the  statute  to  be  preserved  and  certified, 
the  appeal  will  be  dismissed  on  motion.  Citizen^  Savings  Bank  v, 
Stewart,  719 ;  Chicago  Lumber  Co,  v.  Davis,  181. 

Orders  not  appealable. 

14.  Motions  not  pertaining  to  remedy.  An  order  overruling  a 
motion  to  strike  a  pleading  upon  grounds  not  pertaining  to  the 
remedy,  but  based  upon  matters  of  practice,  as  that  the  pleading 
was  verified  by  one  without  authority,  or  that  the  party  was  in 
default  and  not  entitled  to  pieaa,  id  not  appeaiaDle..  Walker  v. 
Humphrey,  4Stl. 
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Questions  cx)N8iDERED  ON  APPEAL. 

.  15.  Admissihility  of  evidence— objections  not  made  on  trial.  An 
objection  to  the  admission  of  evidence  that  it  is  incompetent, 
irrelevant  and  immaterial  will  not  entitle  a  party  to  have  the 
admissibility  of  such  evidence  considered  in  the  supreme  court 
under  an  objection  that  it  is  secondary.  Kenosha  Stove  Co,  v, 
SheddyUO. 

16.  Causes  involving  less  than  one  hundred  dollars— ques' 
tions  not  in  issue.  Questions  certified  in  such  cases,  but  not 
involved  in  the  controversy  under  the  pleadings,  will  not  be  con- 
sidered by  the  supreme  court.  Martin  Steam-Feed  Co,  v.  Olive, 
123. 

17.  Motions  for  judgment  and  for  new  trial.  Within  the  time 
allowed  by  law,  or  that  may  be  stipulated  between  the  parties,  a 
party  to  a  cause- may  file  a  motion  for  judgment,  notwithstanding 
the  verdict,  and  also  a  motion  for  a  new  trial ;  if  the  former  is 
overruled,  the  motion  for  a  new  trial  may  be  insisted  upon,  and, 
if  both  motions  are  overruled,  the  moving  party  is  entitled  upon 
appeal  to  a  hearing  upon  both.  Pieart  v,  Chicago,  R.  L  <Sb  P.  By, 
Co.,  148. 

18.  Objections  to  evidence.  Objections  to  the  admission  of  evi- 
dence which  were  not  raised  in  the  trial  court  will  not  be  consid- 
ered upon  appeal  by  the  supreme  court.  Kimball  v.  Shoemaker, 
459. 

10.  Questions  not  raised  upon  the  trial  in  the  district  court  will 
not  be  considered  on  appeal.    Gallagher  v.  BeU,  722. 

NON-REVBRSIBLB  ERROR. 

20.  Immaterial  findings  of  fact— error,  A  cause  tried  to  the 
court  will  not  be  reversed  upon  appeal  because  some  of  the  find- 
ings of  the  court  are  not  supported  by  the  evidence,  where  such 
findings  are  immaterial,  and  the  material  facts  found  sustain  the 
judgment  rendered.    McMurrayv,  Hughes,  47. 

21.  Instructions  to  jury — misleading  paragraph,  A  cause  will 
not  be  reversed  upon  appeal  because  a  single  paragraph  of  the 
trial  court's  instructions  to  the  jury  is  confusing  and  misleading, 
if,  when  construed  with  the  rest  of  the  charge,  it  is  not  mislead- 
ing nor  prejudicial .    State  v.  Smith,  423. 

22.  Verdict— conflict.  Where  the  evidence  is  conflicting  the 
court  will  not  disturb  the  verdict  of  a  jury  in  the  absence  of 
some  showing  of  misconduct  on  the  part  of  the  jury.  DtsMoineSf 
etc,  Co,  v,  Polk  Co.,  etc,  Co,,  663. 
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Reversible  errob. 

28.  Excessive  veriBet  ^  evidence  —  admissions.  Where  it 
appeared  from  the  Bpecial  finding  of  a  jury  that  the  amount 
allowed  a  plaintiff,  nnder  the  general  verdict,  upon  one  count  of 
his  petition,  exceeded  the  sum  shown  to  be  due  the  plaintiff  on 
such  cause  of  action  according  to  his  own  undisputed  testimony. 
Tield,  that  the  judgment  should  be  reversed.    Miller  v.  Brown,  79. 

PRINCIPAL  AND  AGENT.    See  Agency. 
PROMISSORY  NOTES.    See  BiUs  and  Notes. 

QUIETING  TITLE.    See  Practice  and  Procedure,  15. 
RAILROADS. 

Contracts  limiting  uability. 

1.  Freight — conflict  of  laws.  In  an  action  against  a  railroad 
company  to  recover  the  value  of  certain  goods  shipped  over  the 
company's  road  from  a  point  in  another  state  to  a  point  in  thia 
state,  but  which  were  lost  after  coming  into  the  possession  of  the 
company  in  this  state,  it  is  competent  for  the  company  to  show 
that  the  goods  were  received  from  the  plaintiff  in  the  foreign  state 
under  a  special  contract  limiting  the  liability  of  the  company  in 
case  of  loss  or  damage,  and  such  contract  being  legal  according  to 
the  laws  of  the  state  where  it  was  made  will  be  enforced  by  the 
courts  of  this  state,  notwithstanding  the  provisions  of  section 
1808  of  the  Code  of  1873.  Hazel  v.  Chicago,  M,  <Sb  St.  P.  Ry,  Co., 
477. 

Freight  Cthargbs. 

3.  Joint  rates— power  of  state  to  establish— constitutional  law. 
Chapter  17  of  the  Acts  of  the  Twenty-third  General  Assembly, 
amending  chapter  S8  of  the  Acts  of  the  Twenty-second  General 
Assembly,  providing  that  ail  tail  way  companies  within  this  state 
shall,  upon  the  demand  of  any  person  interested,  establish  joint 
through  rates  for  the  transportation  of  freight  between  points  on 
their  respective  lines  within  this  state,  and  making  it  the  duty  of 
the  board  of  railroad  commissioners,  in  the  event  of  said  railroad's 
failure  to  so  act,  to  establish  such  joint  rates  for  the  shipment  of 
freight  and  cars,  and  providing  that  the  rates  thus  fixed  shall  be 
taken  in  all  the  courts  of  this  state  as  prima  facie  evidence  that 
they  are  reasonable  and  just,  and  that  any  greater  charge  by  any 
railroad  company  shall  be  deemed  extortion,  is  not  unconstitu- 
tional as  abridging  the  privileges  and  immunities  of  said  railroad 
companies  by  compelling  them  to  enter  involuntarily  into  con- 
tract relations  wich  each  other,  but  imposes  upon  said  companies 
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a  duty  to  make  such  rates  or  to  accept  those  fixed  bf  the  railroad 
cbmnnssioners  as  prima  fade  reasonable  and  just  if  they  fail  to 
act  as  required  by  law.    B,,  C  R.  A  N,  Ry,  Co.  v.  Dey,  812. 

8.  Joint  rates— transfer  of  ears.  The  provision  in  said  act 
that  carload  lots  shall  be  transferred  without  unloading,  unless 
done  without  charge  to  the  shipper  or  receiver  of  sach  shipments, 
being  in  accord  with  the  course  of  business  long  practiced  by  rail- 
road companies,  and  it  being  the  duty  of  the  commissioners  to  aid 
the  railroad  companies  in  this  matter  by  the  making  and  enforce- 
ment of  proper  rules  for  compensation  to  the  companies  for  the 
use  of  the  cars  so  transferred,  and  for  their  ultimate  return, 
the  duty  thus  imposed  cannot  be  regarded  as  interfering  with  the 
constitutional  guaranties  for  the  protection  of  the  rights  and 
property  of  such  companies.  [Roturock  and  Robinson,  JJ., 
dissenting.']    Id. 

4.  Authority  of  state  to  limit  Joint  rates.  The  authority  of  the 
state  to  limit  or  control  the  rates  of  charges  made  by  railroad  com- 
panies for  the  transportation  of  freight  extends  to  **  joint  through 
rates*'  between  points  within  the  state.    Id. 

5.  Authority  of  state  to  limit  joint  rates— due  process  of  law. 
The  authority  conferred  by  the  above  statute  upon  the  board  of 
railioad  commissioners  to  establish  joint  through  rates  for  the 
trans(H>rtation  of  freight,  after  notice  to  the  railroad  companies 
affected  thereby,  does  not  operate  to  deprive  st^h  railroad  com- 
panies of  their  property  without  due  process  of  law .     Id, 

6.  Reasonablene88— prima  fade  evidence— due  process  of  law. 
The  provision  in  such  statute  that  the  joint  rates  fixed  by  the  com- 
missioners shall  be  taken  in  all  of  the  courts  of  this  state  as  prima 
facie  evidence  that  they  are  reasonable  and  just,  and  that  any 
greater  charge  by  such  companies  shall  be  deemed  extortion, 
simply  prescribes  a  rule  of  evidence,  and  does  not  prevent  said 
companies  from  having  the  question  of  the  reasonablehess  of 
the  rate  so  fixed  determined  in  any  of  the  courts  of  this  state. 
[RoTHROCE  and  Robinson,  JJ.,  dissenting,]    Id. 

7.  Commissioners*  joint  rates— reasonableness — evidence.  The 
provisions  of  chapter  17  of  the  Acts  of  the  Twenty-third  General 
Assembly  are  to  be  read  and  construed  with  those  of  chapter  28 
of  the  Acts  of  the  Twenty-second  General  Assembly,  and,  when  so 
construed,  the  joint  through  rates  that  may  be  established  there- 
under by  the  railroad  commissioners  are  not  thereby  made  con- 
clusive, but  only  prima  fade,  evidence  that  they  are  just  and 
reasonable.    [RoTHROCKand  Robinson,  JJ.,  dissen^tn^if.J    Id. 
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8.  Tr({fflc  bettceen  cities  of  same  state  by  route  in  two  states — 
inter-state  commerce.  Whether  Ruch  joint  rates  affecting  only 
traffic  between  cities  of  the  saofie  state,  but  involving  the  transpor- 
tation of  freight  from  the  one  city  to  the  other  by  a  railroad  com- 
pany organized  under  the  laws  of  this  state,  whose  route  lies 
partly  in  another  state,  and  which,  in  the  course  of  such  trana^ 
portation,  carries  the  merchandise  within  the  jurisdiction  of 
the  other  state,  would  be  a  regulation  of  inter-state  commerce^ 
qwzre.  Id, 

9.  Joint-rate  act — violation— penalties — excessive  fine.  A  fine 
of  not  less  than  one  thousand  dollars  nor  more  than  live  thousand 
dollars  for  a  first  violation  of  any  of  the  provisions  of  the  above 
statute,  and  of  not  less  than  five  thousand  dollars  nor  more  than 
ten  thousand  dollars  for  a  second  such  offense,  is  not  excessive 
within  the  mtaning  of  section  17,  of  article  1,  of  the  constitution 
of  this  state.    Id, 

Injury  to  stock. 

10.  Damages—liquidationstatutory  penalty.  Where  live 
stock  running  at  large  is  killed  or  injured  by  a  railroad  train 
through  the  neglect  of  the  railway  company  to  fence  its  right  of 
way,  an  adjustment,  it  st^ems,  between  the  railway  company  and 
the  owner  of  the  stock  as  to  the  amount  of  actual  damages  sus- 
tained, and  the  receipt  by  the  owner  from  the  railway  company 
of  a  due  bill  for  the  amount  of  damages  agreed  upon,  will  preclude 
the  owner,  without  previous  demand  for  payment,  upon  the  expira- 
tion of  thirty'days  after  service  of  notice  and  affidavit  as  to  the 
value  of  the  stock  injured,  made  prior  to  such  adjustment,  from 
commencing  an  action  for  double  damages  under  section  1289  of 
the  Code.    Shaw  v.  Chicago,  R.  L  <fir  P.  By.  Co.,  199. 

11.  Receiver— damages— service  of  notice.  Where  a  railroad  is 
being  operated  by  a  receiver,  the  service  of  notice,  in  due  form,  of 
a  clnim  for  damages  for  an  injury  to  stock  upon  the  receiver  and 
a  station  agent  in  the  county  where  the  stock  was  injured,  is 
sufficient  to  entitle  the  claimant  to  recover  of  the  receiver,  under 
section  12tf9  of  the  Code,  double  damages  for  such  injury,  if  pay- 
ment is  not  made  within  thirty  days  after  the  bervice  of  such 
notice.    Brockertv.  Cent,  Iowa  By.  Co.,  869. 

Municipal  aid. 

12.  Incumbrance— liability  of  directors.  Under  section^  7, 
chapter  169,  of  the  Acts  of  the  Twentieth  General  Assembly, 
making  the  directors  of  a  railroad  company,  receiving  taxes  voted 
in  aid  thereof,  liable  to  any  of  its  stockholders  in  double  the 
amount  of  the  par  value  of  his  stock  in  the  event  of  their  voting 
to  bond  or  mortgage  the  road  to  exceed  the  amount  of  eight  thou- 
sand dollars  per  mile,  if  a  luurrow-gauge  road,  or  sixteen  thousand 
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dollars  per  mile  if  a  broad-guage  road,  no  liability  arises  where 
such  an  incumbrance  is  voted  prior  to  the  voting  of  the  tax,  and 
is  executed  and  recorded  before  such  tax  is  collected  and  paid  to 
the  company.     Walker  v.  Birchard,  888.  ' 

Occupation  op  city  streets. 

18.  Crossing— damages  to  abutting  property.  The  defendant, 
in  constructing  its  road  across  one  of  the  streets  of  a  city,  built  an 
embankment  across  said  street  to  tbe  height  of  five' feet  above  the 
established  grade,  and  at  an  angle  of  ninety-seven  degrees,  upon 
which  its  ties  and  rails  were  laid.  In  constructing  a  crossing  over 
.  said  embankment  for  travel  upon  the  street  thus  crossed  the  defend- 
ant filled  in  along  said  street  in  front  of  the  plaintiff 's  property  for 
the  distance  of  about  fifty-four  feet,  thus  forming  an  incline  in 
front  of  the  plaintiff's  property  from  the  grade  of  the  street  to 
ab jut  four  feet  above.  No  part  of  said  railroad  nor  of  the  embank- 
ment or  fiUa  touched  upon  the  plaintiff  *s  property,  nor  did  said 
property  abut  upon  any  part  of  said  street  covered  by  the  upper 
porticins  of  the  embaiikment,  and  the  ties  and  rails  thereon,  but  it 
did  abut  upon  that  part  of  said  street  that  would  have  been  covered 
by  the  lower  part  of  the  embankment,  had  it  been  constructed 
without  an  approach,  and  of  the  usual  width,  and  did  abut  upon 
the  portion  of  the  street  covered  by  the  foot  of  the  embankment 
and  the  fill.  Held^  that  the  crossing  made  by  the  defendant  was 
such  as  a  city  or  town  might  authorize  or  forbid  under  the  pro- 
visions of  section  464  of  the  Ck>de,  and  that  the  extension  of  the 
embankment  onto  any  part  of  the  street  abutted  by  the  property  of 
the  plaintiff  was  such  an  occupation  of  the  street  by  the  defend- 
ant's track  as  rendered  it  liable  in  damages  for  the  injury  done 
thereby  to  said  property.  Gates  v.  Chicago,  St.  P.  <Sb  K,  C,  By.  Co,, 
518. 

14  Changing  grade—  crossing^construetion  of  phrase  *  *  railway 
track.**  The  provisions  of  sections  1263  and  1268  of  the  Ck)de  of 
1878  have  reference  only  to  such  crossings  as  are  raised  or  lowered 
for  the  purpose  of  having  the  railway  cross  over  or  under  the  same, 
and  are  not  authority  for  changing  the  grade  of  a  city  street  for 
the  purpose  of  making  a  crossing  over  a  railway  track  laid  across 
such  street,  and,  where  the  grade  of  a  street  is  changed  for  such 
purpose  by  a  railway  company  by  *'  fllllDg,"  to  form  an  approach 
to  its  roadbed  crossing  such  street,  such  .approach  constitutes  a 
part  of  the  company's  *' railway  track"  within  the  meaning  of 
section  464  of  the  Code,    /d 

See  Receiver,  d* 
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real  property. 

Easement. 

1.     Violation    of^-injunction.    The  plaintiff  and   the  firm   of 
B.  &  B.,  being  the'  owners  of  certain  adjacent  town  lotSf  entered 
into  a  written  agreement,  whereby  the  firm  of  B.  &  B.  undertook 
to  construct  a  stairway  on  the  south  side  of  their  lot,  and  in  their 
building  construct  a  hall  on  the  second  floor  running  to  the  rear 
end  of  the  building,  with  a  door  in  the  rear  end  of  said  hall.    The 
plaintiff  was  to  have  the  use  of  said  hall  and  stairway  jointly  with 
the  firm  of  B.  &  B.,  and  in  consideration  thereof  agreed  to  build 
the  middle  wall  between  their  respective  buildings  eighty  feet  long 
and  two  stories  high.    Afterwards  B.  &   B.  constructed  a  two- 
story  building  on  their  lot,  one  hundred  feet  long,  instead  of  eighty 
feet,  as  contemplated,  with  a  stairway  and  hall  the  entire  length, 
having  a  door  and  a  transom  at  the  rear  end,  and  a  back  stairway 
as  an.  approach  to  the  door.    The  plaintiff  paid  the  cost  of  the  par- 
tition wall,  and  from  the  year  1875  to   that   of    1889   the  firm  of 
B.  &  B.  and  the  plaintiff  and  their  tenauts  used  the  hall  and  the 
rear  stairway  jointly.    The  defendant  as  grantee  of  the  firm  of 
B.  &  B.  removed  the  rear  stairs,  and  was  proceeding  to  close  the 
hall  eighty  feet  from  the  front  of  the  building,  and  to  extend  his 
own  building  twenty  feet  further  into  the  alley,  when  the  plaintiff 
brought  this  action  to  enjoin  him  from  so  doing,  on  the  ground 
that  such  change  would  cut  off  his  means  of  ingress  and  egress  at 
the  rear  of  his  building,  and  deprive  him  of  light,  and  air  to  his 
damage.    Hddt  that  the  contract  by  its  terms,  and  as  construed 
by  the  acts  of  the  parties  thereto,  entitled  the  plaintiff  to  a  door  at 
the  end  of  the  hall  in  the  rear,  and  the  right  of  passage  in  and  out 
by  a  stairway ;  that  while  the  defendant  might  extend  his  build- 
ing as  contemplated,  he  could  not  do  so  at  a  sacrifice  of  these 
rights  pf  the  plaintiff  under  said  contract.    Price  v,  Baldauf,  669. 

Gift. 

2.  Husband  and  wife — creditors — evidence.  Where  property  of 
the  wife  was  conveyed  in  exchange  for  other  real  estate,  and  the 
deed  therefor  was  made  by  mistake  to  both  the  husband  and  wife 
as  grantees,  but  was  accepted  under  an  agreement  that  the  hus- 
band would  thereafter  make  a  conveyance  to  his  wife,  and,  though 
the  husband  frequently  renewed  his  promise,  the  title  was  per- 
mitted to  rest  as  represented  in  said  deed  for  about  seventeen 
years,  and  until  after  a  creditor  of  the  husband  had  obtained  a 
judgment  against  him,  when  a  conveyance  by  the  husband  to  the 
wife  was  made  as  agreed,  held,  that  the  facts  did  not  establish  a 
gift  oi  she  land  to  the  hasband.    DeVore  v.  Jones,  66. 

8.  Estoppel— title  of  record  to  vnfe^s  property  in  husband — 
creditors,  A  wife  will  not  be  estopped  under  such  circumstances 
from  claiming  title  to  such  real  estate  as  against  a  judgment  cred- 
itor of  the  husband,  where  it  appears  that  no  credit  wha  extended 
to  the  husband  upon  the  faith  of  his  apparent  ownership  in  said 
property.    Id. 
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Held  by  partnership. 

4.  Estates  of  decedents^disposed  of  as  personal  property. 
Real  estate  held  by  a  copartnership  is  treated  as  personal  property, 
and  I  in  the  event  of  the  death  of  one  of  the  partners*  his  interest 
in  such  real  estate  ()oes  not  vest  in  his  heirs,  but  is  sabject  to  the 
control  and  disposition  made  thereof  by  the  surviving  partnera  the 
same  as  personal  property  in  the  settlement  of  the  partnership 
affairs,  and  the  heirs  are  not  necessary  parties  to  proceedings 
instituted  by  the  executor  for  the  disposition  of  the  deceased  part- 
ner's interest  in  such  real  estate  to  the  surviving  members  of  the 
firm  ;  and  if  they  permit  the  executor  to  be  discharged  without 
c<y3testing  the  validity  of  his  action,  they  cannot  afterwards,  in 
the  absence  of  fraud  or  mistake,  attack  the  settlement  in  a  col- 
lateral proceeding.    Van  AJcen  v.  Clarke  i6Q. 

Title. 

6.  Conveyance  by  trustees-possession  of  beneficiary — notice*  A 
conveyance  of  real  estate  by  one  in  whom  the  title  thereto  appears 
of  record,  but  who  in  fact  holds  the  same  only  as  trustee,  will  not 
operate  to  divest  the  interest  of  the  beneficiary  of  the  trust  estate 
where  the  tenant  of  such  beneficiary  was  in  possession  at  the  time 
of  said  conveyance;  and  the  widow  of  such  beneficiary  will  be 
entitled  to  her  dower  in  such  trust  estate  both  as  against  the 
grantee  of  the  trustee,  and  one  claiming  under  a  mortgage  made 
by  said  grantee  while  said  tenant  was  still  in  possession.  Bowman- 
v.  Anderson,  210. 

6.  Assignment  of  mortgage^innocent  purchaser— lis  pendens,. 
Neither  will  an  assignee  of  such  mortgage  before  maturity,  and 
without  actual  notice  of  such  adverse  interests,  be  entitled  to  a 
foreclosure  of  said  mortgage  against  such  dower  interest  in  the 
premises.  And  such  an  assignee  is  chargeable  with  notice  of  aD 
action  pending  at  the  time  of  the  assignment,  and  aflPecting  the 
interest  conveyed  by  the  mortgage.    Id. 

7.  Injunction  against  liquor  nuisance — effect — notice.  An 
injunction  issued  under  the  provisions  of  Code,  section  1548,  oper- 
ates as  a  restriction  upon  the  use  of  the  property  against  which 
it  is  directed,  which  follows  the  property  into  the  hands  of  the 
grantees  of  the  injunction  defendant,  and  all  perso^s  acquiring 
any  interest  therein  are  bound  to  take  notice  thereof  from  the  time 
that  the  proceedings  for  an  injunction  are  instituted.  Silvers  v. 
Traverse,  52. 

8.  Laches — estoppel,  A  mother  upon  the  death  of  her  hus- 
band removed  from  this  state  with  her  two  children,  of  the  age 
of  twelve  and  five  years  respectively,  to  the  state  of  Oregon, 
where  she  shortly  afterwards  died,  and  her  two  children  were  left 
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with  strangers,  with  vhom  they  contfnned  to  reside  nntU  after 
their  majority.  The  children  knew  that  their  father  was  the  owner 
of  lands  in  this  state  when  he  died,  and  that  they  had  relatives 
residing  near  it,  but  they  had  no  information  as  to  its  condition, 
not  as  to  clsima  made  to  it  by  others,  and  made  no  effort  to  aacer* 
tain  the  condition  of  Iheir  title  untii  shortly  before  the  comroecce- 
menl  of  this  soit  to  quiet  their  title  thereto.  Held,  that  plaintiffs 
were  not  estopped  by  their  conduct  from  ascertaining  their  title 
to  the  land  as  against  one  claiming  the  same  under  a  conveyanca 
'  from  the  grantee  of  the  plaintiff '»  sister,  whose  assertion  of  owner- 
ship was  based  upon  the  supposition  that  the  plaintiffs  were  dead, 
and  that  she  was  the  sole  heir.    Carnes  v.  Mitchell,  601. 

9.  Jncumbrances — CKCovnItng.  The  sisters  of  the  plaintiff  hav- 
ing mortgaged  the  land  in  controverey  to  prooure  flinds  to  protect 
her  supposed  title  tbereto,  held,  ihat  the  plaintiffs  not  having  been 
benefited  hy  the  use  ot  said  funds  neither  they  nor  the  land  should 
be  charged  therewith.    Id. 

10.  FosMsaioa  under  unrecorded  deed— notice.  The  poeeeasion 
of  a  farm  by  a  woman  under  an  unrecorded  deed  from  her  son-in- 
law,  who  conlinued  after  the  execution  of  such  deed,  as  before,  to 
reside  on  said  farm,  and  to  give  somewhat  of  his  time  and  atten- 
tion to  the  business  thereof,  and  with  whom  said  grantee  resided 
aa  a  member  of  his  family,  will  not  be  sufficient  to  impart  notice 
of  title  under  said  deed,  even  though  such  grantee  maiuiged  the 
buiinees  of  the  family,  and  sold  the  produce  and  etock  raised  on 
the  farm,  but  failed  to  exercise  exclusive  oontrol  thereof.  Elliot 
V.  Lane,  481. 

See  Conveyances ;  Trusta. 

rbceiyeb. 

Appointment  of. 

real  property— renU  and  profits— foredomre. 
>rtKage  on  real  property  conveying  the  "  tene- 
ts and  appurtenances  thereunto  belonging,  and 
roducte  and  profits  thereof,"   and  giving  the 
»  default  of  the  mortgagor  in  the  payment  of 
covennnis  mentioned,  to  take  possession  of  the 
ir  cultivate  the  same,  is  not  sufficient  ground 
of  itself  in  a  foreclosure  proceeding  to  warrant  the  appointineDt 
■f-iat  MvMUvftoarflthe  property  during  the  period  of  redempti  n  ae 
sgagHitidKXi.tanUiAl  poespssinn  thereof  undera  lenw covering wch 
M<1gKie&?*aiHtK  watch  the  rent  has  been  i<aid.    iiwan  v.  Mitditll. 
ilcdOViaw  neibiiilo  owj 
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LIABILITT. 

2.  For  injury  to  stock  by  agents.  Where  a  railroad  is  being 
operated  by  a  receiver,  the  receiver,  and  not  the  railroad  company, 
is  liable,  under  section  1289  of  the  Code,  for  the  value  of  stock 
injured  on  the  railroad  company^s  unfenced  right  of  way  through 
the  negligence  of  the  railroad  employes.  Whether  in  an  action 
X)  recover  damages  under  such  statute  the  railway  company  is  a 
proper  or  necessary  party,guoBre.  Brockert  v.  Cent.  Iowa  Ry,  Co., 
869. 

BEDEMPTION. 

Fkom  sale  on  execution.    See  Execution,  2« 

From  tax  sale.    See  Taxation  and  Tax  Titles,  8,  4. 
ItEMEDY. 

Election. 

Law  action—prayer  for  equitable  reHef—tpaiver.  The  plaintiflF 
commenced  an  action  at  law  upon  a  promissory  note,  and  subse- 
quently filed  an  amended  and  supplemental  petition,  detailing  the 
transaction  out  of  which  the  note  in  suit  originated,  and  asking 
equitable  relief.  A  motion  to  strike  this  petition  from  the  files 
'  having  been  sustained,  the  plaintiff  appealed  from  the  order  of 
court  and  moved  for  a  continuance  of  the  cause  pending  such 
appeal.  The  continuance  being  refused,  the  parties  proceeded  to 
trial  on  the  issues  presented  in  the  action  at  law,  which  resulted 
in  a  judgment  for  defendants,  and  from  that  judgment  also  the 
plaintiff  appealed.  Held,  that  the  course  of  the  plaintiff  operated 
as  an  election  to  rely  upon  the  law  action  as  its  remedy,  and  on 
the  right  of  appeal  from  the  judgment  rendered  therein,  and  was 
not  entitled  to  a  review  of  the  court*s  ruling  upon  the  motion  to 
strike  the  amended  petition  from  the  files.  Nat.  Bank  v.  Delahaye 
4&  Pardy,  84. 

REPLEVIN. 

RlOBT  OF  possession.  ' 

1.  Action  by  junior  lienholdersubrogation.  At  the  time  that 
the  plaintiff  commenced  this  action  the  defendant,  as  sheriff,  held 
the  property  in  question  by  virtue  of  a  writ  of  a  landlord's  attach- 
ment for  rent,  the  lien  for  which  was  prior  to  that  of  the  plaintiff, 
and  of  two  other  attachments  to  which  the  plaintiff's  lien  was 
senior.  Subsequently,  and  before  the  trial  herein,  the  plaintiff 
paid  the  amount  of  the  landlord's  claim  into  court,  and  was,  by 
•order  of  court,  subrogated  to  his  rights  in  the  property.  Held, 
that  the  district  court  having  taxed  to  the  plaintiff  the  costs  herein 
up  to  the  Hateof  Biioh  piii-*-r»rrn*;r»n.  jm^i  th**  d«»fpndant  having  no 
•claim  to  the  property    lUittr  iu«  iaiAUiura's  iien   was    satisfied. 
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the  defendant  was  not  prejudiced  by  evidence  on  behalf  of  the 
plaintiff  showing  the  settlement  of  the  landlord's  lien.  Hibbardt 
Spencer,  Bartlett  <Sb  Co.  v.  Zenor,  605. 

Title  to  property. 

2.  Chattel  mortgage^aitachment—identifyi'ng  property-^tvir 
dence.  In  an  action  brought  by  a  mortgagee  of  chattels  to  recover 
possession  of  the  mortgaged  property  from  an  officer  who  had 
seized  the  same  under  a  writ  of  attachment,  held,  that  the  mort- 
gagor might  be  permitted  to  testify  on  behalf  of  the  plaintiff  that 
the  property  attached  is  the  same  as  that  upon  which  the  mort- 
gage was  given,  where  the  purpose  of  such  testimony  is  simply  to 
identify  the  mortgaged  property  in  the  hands  of  the  officer,  and 
not  to  aid  a  defective  description.    HaUer  v.  Parrott,  42. 

8.  Mortgage — evidence.*  In  an  action  for  the  recovery  of 
specific  personal  property  by  one  claiming  under  a  chattel  mort- 
gage, against  a  sheriff  who  has  seized  the  property  under  a  writ  of 
attachment,  such  mortgage  is  competent  evidence  of  the  plaintiff's 
title  without  proof  of  the  possession  or  ownership  of  the  promis- 
sory note  which  it  purports  to  secure  ;  and  parol  evidence  of  the 
fact  of  the  indebtedness  secured  by  such  mortgage  ia  competent.  | 

Bibbard,  Spencer^  Bartlett  d  Co.  v.  Zenor,  505. 

RIPARIAN  RIGHTS. 

Removal  of  ics. 

Non^navigable  stream  in  government  survey.  The  plaintiff, 
though  not  a  riparian  owner,  entered  upon  a  non-navigable  stream 
running  through  the  government  survey  of  public  lands,  and  cut 
and  put  in  an  icehouse  a  large  quantity  of  ice,  and  had  cut  and 
made  preparations  for  removing  other  ice  therefrom,  when  he  was 
enjoined  from  so  doing  by  the  defendant,  who  claimed  title  to  the 
ice  by  reason  of  its  riparian  ownership.  It  was  not  f^hown  that 
the  plaintiff  was  a  trespasser  upon  the  lands  of  the  riparian 
owners,  nor  that  he  did  not  rightfully  obtain  access  to  the  river. 
Held,  that  the  title  to  the  bed  of  the  stream  being  in  the  United 
States,  the  riparian  owners  had  no  interest  in  the  ice  found  upon  ^ 

the  stream,  and  that  the  plaintiff  had  a  right  to  remove  ice  there- 
from.   Brown  v.  Cunningham,  612. 

SALES. 

I 

Innocent  purchaser. 

Apparent  owner — estoppel.  A  racehorse  was  purchased  jointly 
by  M.  and  H.,  at  Lexington,  Kentucicy,  but  a  bill  of  sale  therefor 
was  executed  to  H.  alone  as  vendee,  and  the  evidence  tended  to  i 

show  that  it  was  the  intention  of  M.  at  the  time  to  keep  his  inters 
est  in  the  horse  secret.  Subsequently,  the  horse  was  sent  Co 
Gainesville,  Texas,  where  both  M.  and  H.  resided,  and  was  there  i 
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kept  in  a  barn  at  the  racetrack,  where  H.,  who  waa  a  "driver  and 
campaigner  of  horses,*'  took  charge  of  the  horse,  and  paid  the 
expenses  incident  to  feeding,  caring  for  and  training  him.  M. 
frequently  visited  the  barn,  but,  while  showing  much  interest  in 
the  horse,  did  not  disclose  his  ownership  and  the  "rubber"  in 
charge  did  not  know  of  it.  Afterwards  H.  took  the  horse,  with 
the  consent  of  M..  to  Keokuk,  Iowa,  where  he  sold  him  to  the 
defendant.  The  latter  did  not  t>ee  the  bill  of  sale  received  bj  H. 
at  Lexington,  it  having  been  lost,  but  was  informed  by  another  at 
Keokuk  that  it  had  been  seen  bji  him.  Before  leaving  Gainesville 
H.  had  made  a  bill  of  sale  to  Bi.,  but  this  had  not  been  acknowl- 
edged and  recorded,  and  the  defendant  had  no  actual  notice  of  the 
interest  of  M.  in  the  property.  Held,  that  M.  was  estopped  by  his 
conduct  from  asserting  any  title  to  the  honte  as  against  the  defend- 
ant.   McMun^ay  v.  Hughes,  47. 

SCHOOLS. 

Erection  of  schoolhouses. 

1.  Authority  of  electors—necessity.  Where  a  scho'^l  district 
two  miles  wide  from  east  to  west  had  one  schoolhouse  situated 
one-half  a  mile  east  of  the  center,  which  was  about  thirty  years 
old,  but  in  reasonably  good  condition,  yet  was  too  remote  for  some 
of  the  children  of  the  district  to  attend  school,  held,  that  the 
electors  of  the  district  were  warranted  in  voting  a  tax  for  the 
erection  of  a  new  schoolhouse  at  the  center  of  the  district.  Seor- 
man  v,  Baughman,  216. 

2.  Authority  of  electors — selection  of  site.  The  electors  of  a 
school  district  may  vote  a  tax  for  the  erection  of  a  new  school- 
house  before  any  site  therefor  has  been  selected.    Id. 

Meutino  of  electors. 

8.  Hoto  to  vote.  Section  1717  of  the  Code  aothorlxing  the 
electors  of  a  district  township,  when  legally  assembled  at  an 
annual  meeting,  to  '*  vote  a  tax  "  for  the  construction  of  school- 
houses,  etc.,  is  not  to  be  construed  as  requiring  such  vote  to  he 
taken  by  ballot.    Id, 

4.  Voting— constitution.  Section  0,  of  article  2,  of  the  con- 
stitution of  this  state,  providing  that  **all  elections  by  the  people 
shall  be  by  ballot,'*  has  no  application  to  such  election  as  is  pro- 
vided for  by  the  above  statute.    Id. 

School  districts. 

5.  Extension  of  boundaries.  An  independent  school  district 
which  has  within  its  isorders  the  wliole  territory  of  an  incorpor- 
ated town  may,  under  section  1809  of  the  Code  of  1878,  be 
extended  so  as  to  include  any  adjacent  territory  in  the  township, 
by  the  concurrent  action  of  the  respeciive*  hoards  of  directors. 
I)uL  Dist,  of  Lynnville  v,  Dist.  Twp.  of  LynnOrove,  IGO.' 
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6.  Division^jurisdiction,    Upon  the  request  of  the  residents  of 
several  civil  townships  forming:  pare  of  the  independent  school 
district  of  V.  certain  territory  was  set  off  by  said  district  for  the- 
purpose  of  establishing  a  new  school  district.    Thereafter  the  res- 
idents upon  the  lands  so  set  apart,  having  applied  unsuccessfully 
for  admission  as  a  subdistrict  to  their  respective  townships,  were 
admitted  to  the  independent  district  of  L.    The  district  township- 
of  (J.  having  brought  suit  to  restrain  the  independent  district  of  L. 
from  exercising  control  over  the  territory,  held,  that  the  territory 
in  question  could  not  legally  be  separated  from  the  independent 
district  of  V.  without  at  the  same  time  becoming  a  part  of  another 
jurisdiction    for    school    purposes,    and    as    it,    therefore,    was 
still  a  part  of  the  independent  district  of  V.   neither  the  plain- 
tiff  nor   the   defendant  had  any  jurisdiction  over   it,  and  the 
plaintiff  was  not  entitled  to  the  relief  asked.     Twp,  Center  v.  Dist, 
Lansing,  10. 

7.  Teachers— contracts.  The  president  of  the  board  of  director* 
of  the  defendant  school  district  having  authority  to  employ  teachers^ 
with  the  consent  of  the  board,  made  a  contract  with  the  plaintiff 
in  writing  as  teacher  of  the'  school  at  A.  No  formal  action  waa 
taken  approving  such  contract,  but  the  plaintiff  entered  upon  the 
discharge  of  her  duties  with  the  knowledge  of  the  several  members 
of  the  board,  and  that  she  did  so  under  contract  with  the  presi-- 
dent.  After  the  plaintiff  had  taught  the  school  for  about  two 
weeks  she  was  notified  by  the  board  that  another  was  employed  in 
her  place,  and  that  she  must  not  interfere.  Held,  that  the  consent 
of  the  board  of  directors  to  the  contract  with  the  plaintiff  was  to- 
be  presumed,  that  the  contract  was  valid,  and  the  plaintiff  was 
entitled  to  recover  for  her  services  thereunder.  Hvll  v.  Ind.  Dist, 
Aplington,  686. 

Teacubbs. 

8.  Discharge.  A  discharge  of  a  teacher  for  incompetency  can 
only  be  made  in  the  manner  prescribed  by  section  1734  of  the 
Code,  and  a  discharge  by  any  other  method  is  wrongful.  [Bbck». 
J.,  dissenting.]    Id. 

SET-OFF. 

JXTDOMENTB. 

Estates  of  decedents.  A  debtor  to  an  estate  of  a  decedent 
against  whom  a  judgment  has  been  obtained  by  the  adn^inistrator 
in  favor  of  such  estate  Is  entitled  to  set  off  against  such  judgment 
claims  filed  and  proved  against  such  estate,  and  which  existed  in 
favor  of  said  debtor  prior  to  the  death  of  the  decedent,  but  not 
claims  purchased  by  him  after  such  event.  Wikel  v.  OarrtsoHp, 
458. 
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statutes. 

Subject. 

1.  Provision  for  enforcement  of  statute.  An  act  of  the  legis- 
lature, which  in  addition  to  certain  proviHions  upon  the  subject  of 
insurance,  as  expressed  in  the  title,  includes  such  provisions  in 
respect  to  the  procedure  of  the  courts  in  cases  arising  thereunder 
as  are  necessary  to  render  the  legislation  upon  that  subject  effect- 
uat,  is  not  unconstitutional  as  embracing  more  than  one  subject. 
Christie  v.  Life,  etc.,  Co,,    800 

Title. 

2,  Constitutional  law^^limitation  of  actions  on  insurance  poli- 
cies. Chapter  211  of  the  Acts  of  the  Eighteenth  General  Assembly, 
entitled  **  An  act  relating  to  insurance  and  fire  insurance  compa- 
nies," and  providing,  with  certain  provisions  for  the  regulation  of 
insurance  conipanies,  that,  after  proof  of  loss  under  a  policy  of 
insurance,  *'no  action  shall  be  begun  within  ninety  days  after 
notice  of  such  has  been  given,"  is  not  unconstitutional  because  the 
above  limitation  as  to  actions  upon  insurance  policies  is  not 
expressed  in  the  title.    Id, 

Validity. 

8.  Certainty  as  to  offenses  charged.  Chapter  17  of  the  Acts 
of  the  Twenty-third  General  Assembly,  being  amendatory  to 
chapter  28  of  the  Acts  of  the  Twenty-second  General  Assembly, 
and  the  offenses  charged  in  the  former  act  being  explicitly  defined 
in  the  latter,  the  former  statute  is  not  void  for  uncertainty.  B,,  C. 
R,AN,  Ry,  Co,  v,  Dey,  812. 

4.  Public  policy.  The  justice  and  policy  of  statutes  enacted 
by  the  legislative  department  of  the  government  are  not  matters 
for  the  consideration  of  the  courts  of  this  state.    Id, 

Construction.    See  Railroads. 
STATUTES  CITED,  CONSTRUED,  ETC.    See  page  xx. 
STATUTE  OF  FRAUDS. 

Agreements  to  marrt.    See  Contracts,  19 ;  Pleading,  18. 
STREETS.    See  Municipal  Corporations,  4. 

Occupation  of  by  railroad.    See  Railroads,  18,  14. 
SUBROGATION.    See  Payment,  8. 
SURETIES. 

Release.  J 

1.    Agreement  of  creditors  for  stay  of  execution.    Where  in  an 

action  upon  a  promissory  note  against  the  maker  and   his  surety  \ 

an  agreement  was  entered  into  between  the  plaintiff  and  maker  of  I 

the  note,  after  entry  of  default  and  judgment  against  the  surety,  { 


x 
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that  judgment  Bhould  be  entered  against  the  defendants,  bnt  that 
the  maker  should  have  a  stay  of  execution  thereoo  until  a  date 
named,  which  was  nearly  nine  months  thereafter,  and  more  than 
six  months  after  judgment  was  in  fact  rendered  against  the  maker 
of  said  note,  held,  in  an  action  bv  the  surety  to  enjoin  the  enforce- 
ment of  an  execution  against  his  property  to  satisfy  said  judg^ 
ment,  after  the  expiration  of  the  time  mentioned  in  said  agreement, 
that  the  stay  of  execution  grant^-d  to  the  maker  of  said  note  under  , 

said  agreement,  without  the  knowledge  or  consent  of  the  surety,  i 

operated  to  release  the  surety  from   liability  on  said  judgment;  | 

that  the  burden  was  upon  the  payee  to  pr.ve  the  surety's  assent 
thereto,  and  that  the  evidence  herein  failed  to  establish  it.  Okeif 
V.  Sigler,  94. 

i 
2.    Agreement  of  creditors  for  a  stay  of  execution—presumption 
— record.    The  order  for  a  stay  of  execution  in  said  cause  under 
the  above  agreement  having  been  made  after  an  entry  of  default  i 

and  judgment  on  the  note  against  the  surety,  the  latter  was  not 
bound  thereby,  ^nd  no  presumption  that  he  consented  thereto 
arises  from  the  fact  that  the  record  shows  no  objection  on  hi?  part 
to  such  order.    Id.  { 

8.  Verbal  agreement  of  creditor— evidence.  Where  a  surety  upon 
a  promissory  note  on  behalf  of  himself  and  a  cosurety  called  upon 
the  payee  in  relation  to  the  liability  of  the  sureties  on  such  note, 
and  was  told  by  the  payee  that  ho  would  look  to  the  principal  for 
payment,  and  never  to  either  of  the  sureties.  Jield,  that  it  was  com- 
petent to  prove  such  conversation  by  the  testimony  of  the  cosurety  ^ 
to  whom  the  statements  of  the  payee  had  been  communicated  by 
the  surety  who  had  conversed  with  the  payee,  it  appearing  from 
the  evidence  that  the  latter  surety  was  acting  for  both  parties. 
Wolf  V.  Madden^  114. 

4.  Verbal  agreement  of  creditorstt  tutes.  The  provisions  of 
sections  2108  and  2109  of  the  Code  of  18/8  are  not  exclusive  as  to 
the  methods  whereby  sureties  may  be  released  from  liability,  and 
have  no  application  where  a  release  is  effecled  by  the  express 
agreement  of  the  creditor.    Id. 

5.  Verbal  agreement  of  creditor— prejudice  to  surety.  It  appear- 
ing that  at  the  time  of  the  conversation  with  the  payee  above 
stated  that  the  maker  of  the  note  in  suit  was  good  for  the  amount 
ithereof,  and  that  the  sureties  refrained,  because  of  the  assurance 

of  the  payee,  from  taking  action  against  the  maker,  held^  that  the  jj 

showing  of  prejudice  to  the  sureties  was  sufficient  to  render  the  I 

above  declaration  of  the  pa>ee  a  valid  release,    id.  ^ 
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TAXATION  AND  TAX  TITLES. 
Payicent  of  taxes. 

1.  On  land  of  anofher^reeovery.  The  plaintiff  entered  certain 
lands  through  an  agent,  upon  county  land  warrants,  and  received 
from  the  Uidted  States  a  patent  therefor.  The  land  was  not 
fenced,  and  was  wild,  unbroken  and  uncultivated  prairie,  and  the 
possession  by  which  the  defendants  succeeded  in  defeating 
plaintiff 's  title  was  the  cutting:  of  hay  and  stacking  it  upon  the 
land,  and  such  other  acts  of  dominion  over  it  as  it  was  susceptible 
of  in  its  wild  state.  For  eighteen  years  the  plaintiff  paid  the 
taxes  upon  the  land,  and  during  all  that  time  was  a  non-resident  of 
the  state,  and  did  not  visit  the  land,  nor  have  any  knowledge  of 
any  adverse  claim  thereto,  nor  of  anyone  being  in  possession 
thereof,  until  at  the  end  of  that  time,  when  he  immediately  com- 
menced an  action  to  quiet  his  title  thereto.  HeZd,  that  the  plain- 
tiff was  justified  in  the  payment  of  the  taxes  on  the  land,  and  that 
the  evidence  showed  that  such  payment  was  made  in  good  faith. 
Mei-rill  v.  Tobin,  529. 

2.  Receipts  as  evidence.  The  receipts  held  by  the  plaintiff  for 
taxes  paid  by  him  from  year  to  year  upon  the  lands  in  question 
held  to  be  sufficient  proof  of  the  amounts  paid  upon  the  lands  of 
the  respective  defendants.    Id, 

8.  Onlandsofanother^knowledge  of  grantee—lien.  The  pres- 
ent owners  of  the  land  having  acquired  title  thereto  with  full 
knowledge  of  the  facts  relating  to  the  payment  of  the  taxes 
thereon  by  the  plaintiff,  held,  that  the  plaintiff  was  entitled  to 
have  the  taxes  so  paid  established  as  a  lien  upon  the  land.    Id, 

Tax  sale. 

4.  Deed— description  of  property.  Where  real  estate  sold  at 
tax  sale  was  described  in  the  tax  certificate,  notice  and  deed,  as 
the  "undivided  eighteen  acres"  of  a  section  named,  ^2d, that 
the  description  was  too  indefinite,  and  rendered  the  sale  void  for 
uncertainty.    Smith  v,  Blackiston,  240. 

5.  Void  saUr-^ecovery  of  taxes  paid  by  purchaser,  A  pur- 
chaser at  a  tax  sale,  under  a  description  so  indefinite  as  to  be  void 
for  uncertainty,  acquires  no  interest  in  the  land  which  is  the  sub- 
ject of  his  purchase,  and,  hence,  no  lien  for  the  taxes  paid,  and  is 
not  entitled  to  recover  the  same  of  the  owner  in  an  action  to  quiet 
the  title  to  the  property  as  against  such  tax  sale.    Id, 

Bedemption. 

6.  From  tax  sale  after  deed  issued—statute  of  limitations.  At 
the  time  that  defendant's  grantor  became  entitled  to  a  tax  deed  to 
the  property  in  controversy  there  was  a  tenant  in  possession  under 
a  lease  from  plaintiff  *s  grantor,  who  thereafter  remained  in  posses- 
sion, and  continued  to  pay  rent  to  the  plamtiff  or  its  grantor  for 
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TAXATION  AND  TAX  TITLES.    REDEMPTION.    Continued. 

the  period  of  more  than  five  years.  Before  the  fire  years  expired* 
the  defendant,  having  acquired  title  to  the  property  from  th» 
holder  of  the  tax  certificate,  made  a  verbal  agreement  with  the 
tenant  thus  in  possession  to  lease  him  the  property  in  consideration 
of  his  keeping  the  same  in  repair.  At  this  time  the  defendant 
knew  that  the  tenant  was  under  lease  from  plaintiff's  grantor, 
that  the  land  was  used  for  agricultural  purposes,  and  that  it  waa 
then  in  the  midst  of  the  crop  season.  Held,  that  the  possession 
of  the  tenant  was  that  of  the  plaintiff  and  its  grantors,  and  that 
defendant's  right  to  recover  possession  of  the  property  was  tMurred 
by  the  statute  of  limitations.  Clifton  Heights  Land  Co,  v,  Ean' 
deU,  89. 

Tax  deed. 

• 
7.  Notice  to  redeem— property  assessed  to  person  tvithout  tnfcr- 
est.  Service  of  nojbice  to  redeem  from  tax  sale  of  real  estate  upon 
the  person  in  possession,  and  upon  one  to  whom  the  property  ia 
assessed  upon  the  tax  books,  will,  in  the  absence  of  fraud,  be 
deemed  sufficient,  though  the  person  to  whom  the  property  was - 
assessed  had  in  fact  no  interest  in  the  property  whatever.    Id, 

TITLE  BY  PRESCRIPTION. 

Acts  suppobting. 

Possession  unthout  color  of  title—evidence.  In  an  action  to 
recover  a  strip  of  land  claimed  by  the  plaintiff  as  a  part  of  the 
northeast  quarter  of  section  15,  and  by  the  defendant  as  a  part  of 
the  northwest  quarter  of  section  14,  it  appeared  that  the  plaintiff 
had  been  in  possession  thereof  for  more  than  ten  years  prior  to  the 
commencement  of  this  action,  and  that  in  proceedings  had  in  the 
district  court,  to  which  both  the  plaintiff  and  defendant  were 
parties,  the  line  between  sections  14  and  16  was  so  established  aa 
to  give  the  land  in  question  to  the  northeast  quarter  of  section  15. 
Heldf  that  the  court  properly  submitted  the  case  to  the  jury  upon 
the  single  question,  whether  the  defendant's  possession  to  the  land 
had  been  such  as  to  enable  him  to  have  acquired  title  thereto  by 
prescription.    Fisher  v.  Muecke,  647. 

TRESPASS. 

FofiaBLB  eviction. 

1.  Wrong fvl  under  whatever  claim  of  title.  The  plaintiff  beings 
in  peaceable  possession  of  the  premises,  and  having  never  been 
ejected  by  any  legal  proceeding,  held^  that  defendant's  action  waa. 
wruuglul  wliutever  his  title.    Kimball  v.  Shoemaker,  459. 
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TRESPASS.    Continued. 

Title  to  property. 

2.  Evidence.  In  an  action  for  treopass  by  destroying  a  fence 
upon  certain  real  estate,  described  in  the  petition  according  to  the 
government  survey,  the  defendant  claimed  that  said  property  had 
been  platted  by  a  corporation  named,  and  that  he  was  the  owner 
of  (he  lots  on  which  said  fence  was  erected.  The  evidence  failing 
to  show  the  legal  existence  of  such  corporation  at  any  time,  nor 
what  were  its  objects  and  powers,  and  the  plaintiff  having  shown 
a  right  of  possession  to  the  property,  held,  that  the  plaintiff  was 
entitled  to  recover.    Id. 

TRUSTS. 

Ck>NVEYANCB  BT  TRUSTEE. 

1.  Possession  of  beneficiary— notice.  A  conveyance  of  real* 
estate  by  one  in  whom  the  title  thereto  appears  of  record,  but  who 
in  fact  holds  the  same  (»nly  as  trustee,  will  not  operate  to  divest 
the  interest  of  the  beneficiary  of  the  trust  estate  where  the  tenant 
of  such  beneficiary  was  in  possession  at  the  time  of  said  conveyance, 
and  the  widow  of  such  beneficiary  will  be  entitled  to  her  dower 
in  such  trust  estate  both  as  against  the  grantee  of  the  trustee,  and 
one  claiming  under  a  mortgage  made  by  said  grantee  while  said 
tenant  was  still  in  possession.    Bowman  v.  Anderson,  210. 

Express. 

2.  Evidence— judgment — lien.  Where  G.,  being  the  owner  of 
both  the  legal  and  equitable  title  to  real  estate,  conveyed  the  same 
by  quitclaim  deed  to  I.  for  the  purpose  of  having  the  latter  con- 
vey the  same  by  warranty  deed  to  a  prospective  purchaser,  but 
such  conveyance  was  not  made,  and  a  judgment  was  rendered 
against  I.  while  the  land  was  so  held,  held,  that  the  transaction 
was  in  the  nature  of  an  express  trust,  which  could  not  be  estab- 
lished by  parol,  and  that  in  the  absence  of  competent  evidence  of 
such  trust,  the  said  judgment  was  properly  held  to  be  a  lien  upon 
the  land  as  the  property  of  I.    Broxcn  v.  Bamgrover,  204. 

Foreign  trustees. 

8.  Capacity  to  sue  in  thts  state — comity.  The  courts  of  thia 
state  will  not,  as  a  matter  of  comity,  extend  to  one,  appointed  by 
a  foreign  court  as  trustee  of  a  foreign  corporation,  authority  to- 
sue  in  the  courts  of  this  state  upon  a  contract  between  such  cor- 
poration and  a  citizen  of  this  state.    Ayres  v.  8ie0el  db  Co.,  847. 

.  See  Estates  of  DecedentSi 
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VERDICT. 

Must  be  in  accord  with  special  findings. 

1.  Action  on  express  contract— finding  of  implied  contract — 
harmony  with  instructions.  In  an  action  to  recover  for  labor 
alleged  to  have  been  performed  by  the  plaintiff  and  others,  by 
virtue  of  an  oral  agreement  by  which  the  defendant  agreed  to 
compensate  them  therefor  in  a  reasonable  amount,  the  jury 
returned  a  special  verdict  that  there  was  no  express  contract 
between  the  plaintiff  and  the  defendant  for  the  payment  of  such 
services,  but  that  there  was  an  implied  contract  *'at  several 
times,*'  and  returned  a  general  verdict  for  the  plaintiff.  Held, 
that  the  general  verdict  was  inconsistent  with  the  Instructions  and 
special  findings,  and  that  the  motion  of  the  defendant  to  set  aside 
the  general  verdict,  and  for  judgment  in  her  favor  should  have 
been  sustained.    Krauskopf  v.  Krauskopf,  585.  ' 

SPBOIAL  FINDINaS. 

3.  "Error  without  prejudice.  The  jury  having  returned  certain 
special  findings  in  harmony  with  their  general  verdict,  which  the 
court  set  aside,  and  rendered  judgment  upon  the  general  verdict, 
heldy  that  the  action  of  the  court  was  without  prejudice  to  a  party 
attacking  the  correctness  of  the  general  verdict.  Amdt  v,  HaS' 
ford,  499. 

When  final. 

3.  Amount — evidence*  Where  the  verdict  of  a  jury  is  supported 
by  evidence  it  will  not  be  set  aside  for  the  reason  that  the  evidence 
warranted  a  verdict  in  a  larger  amount.    Id. 

4.  Conflict  of  evidence.  Where  the  evidence  is  conflicting  the 
court  will  not  disturb  the  verdict  of  a  jury  in  the  absence  of  some 
showing  of  misconduct  on  the  party  of  the  jury.  Des  Moines,  etc., 
Co.  V.  Polk  Co.,  etc.,  Co,,  663. 

When  will  be  set  aside. 

5.  Excessive  verdict— evidence — admissions.  Where  it  appeared 
from  the  special  finding  of  a  jury  that  the  amount  allowed  a  plain- 
tiff, under  the  general  verdict,  upon  one  count  of  his  petition 
exceeded  the  sum  shown  to  be  due  the  plaintiff  on  such  cause  of 
action  according  to  his  own  undisputed  testimony,  h£ld,  that  the 
judgment  should  be  reversed.    Miller  v.  Brown,  79. 

VOTING.    See  Schools,  8,  4. 

WAIVER. 

Of  conditions.    See  Insurance  (  Fire),  1. 

Of  remedy.    See  Remedy. 
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witnesses. 

COMPBTENOY. 

1.  Httshand  and  toife—testimony  (zgainst  each  other.  Where 
in  an  action  afcainst  a  husband  and  wife  the  husband  was  called  as 
a  witness  on  behalf  of  the  plaintiff  to  testify  in  respect  to  trans- 
sactions  between  him  and  his  wife,  which,  it  was  claimed,  were 
fraudulent  as  to  creditors,  the  husband  claimed  that  he  acted  as 
accent  for  his  wife  in  said  transactions,  and  the  wife  subsequently 
disclaimed  all  knowledge  thereof  on  her  examination,  and 
referred  to  her  husband  for  answers  to  all  questions.  Held,  that 
the  testimony  was  not  against  the  wife.  Estey  <&  Camp  v.  Fuller 
Implement  Co.,  678. 

Crbdibilitt. 

2.  Interest^proof  of  r^utation.  Personal  Interest  in  the 
result  of  prosecution  will  not  disqualify  one  as  a  witness  concern- 
ing the  general  moral  character  of  a  party  thereto.  State  v. 
FarreU,  563. 

IlCPEACHMBNT  OF. 

8.  Use  of  transcript  of  evidence  on  former  trial.  A  reporter*8 
transcript  of  the  short  hand  notes  of  the  testimony  of  a  witness 
upon  the  trial  of  a  cause,  properly  made  and  filed  of  record 
therein,  is  competent  evidence,  under  section  2  of  chapter  196  of 
the  Acts  of  the  Eighteenth  General  Assembly,  for  the  purpose  of 
impeaching  the  testimony  of  such  witness  upon  a  subsequent  trial. 
Hibbard,  Spencer,  Bartlett  db  Co.  v.  Zenor^  506. 
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